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Mr. Smith Goes to Washington: A 
Neophyte on Capitol Hill 
by Patrick Smith, Esquire 
 
In the classic 1939 film, “Mr. Smith Goes to 
Washington,” Jimmy Stewart – in the role of 
the naïve and idealistic leader of the “Boy 
Rangers”  finds himself appointed to the 
United States Senate, and there discovers 
the shortcomings of the political process. 
 
In 2014, this Mr. Smith – one far less 
handsome and talented than Jimmy Stewart 
– went to Washington in an attempt to 
engage in the political process on behalf of 
American Land Title Association (“ALTA”) 
and the title insurance industry in general.  
 
Earlier this year, I participated in the ALTA’s 
Federal Conference and Lobby Day in 
Washington, D.C. Although I had attended 
meetings and conferences in the nation’s 
capital before, this was my first experience 
with the ALTA Federal Conference and 
Lobby Day, and was the first time I would be 
a part of a group spending an entire day on 
Capitol Hill meeting with senators, 
representatives and their respective staff 
members.  
 
The Federal Conference began on Monday 
evening with a welcome reception and 
orientation for first time attendees. The 
ALTA staff explained the agenda for the 
next two days, along with a quick overview 
of what to expect when the entire delegation 
– seasoned hands and newbies together – 

hit the halls of the House and Senate office 
buildings to meet with their respective 
legislative delegations. We were all 
admonished – in what was perhaps the best 
piece of advice I received all week: “If you 
don’t have comfortable dress shoes, go 
shopping!” 
 
Tuesday morning started with the ALTA 
Governmental Affairs Committee meeting – 
open to all attendees – at which ALTA staff, 
title and mortgage lending industry leaders 
discussed the current state of the legislative 
environment in Washington, as well as the 
current state of the title industry. 
Discussions included the reasons for the 
apparent legislative gridlock in Congress, 
the ALTA’s legislative agenda and a more 
detailed description and synopsis of the 
proposed legislation we would be talking to 
our legislative delegations about when we 
visited Capitol Hill on Wednesday.  Tuesday 
afternoon included separate section 
meetings for underwriters and agents and 
abstractors, as well as a longer preparation 
session for the Lobby Day activities. One 
topic of discussion that managed to raise 
eyebrows, voices and perhaps even a few 
tempers was the Consumer Financial 
Protection Bureau’s (“CFPB”) rule making 
process and agenda. Of particular note was 
the CFPB’s conclusion in conjunction with 
the finalization of the new TILA-RESPA 
Integrated Disclosure Document (the 
replacement for the much-maligned HUD-1) 
that owner’s title insurance was “optional” 
for buyers. Ask property owners who have 
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had title to their homes cleared by a title 
insurance underwriter pursuant to a policy 
of title insurance if they would consider their 
owner’s policy to be “optional?” 
 
Wednesday started early with a pre-
lobbying breakfast then the entire group of 
attendees boarded buses for Capitol Hill. 
The ALTA staff previously had scheduled 
each attendee’s legislative appointments for 
the day and prepared an agenda for each 
attendee. This, in and of itself, was no small 
task.  Luckily, each state’s attendees were 
grouped in to a delegation to meet with their 
respective state’s representatives and 
senators and each delegation was 
accompanied by an ALTA staff member. 
 
The Alabama delegation consisted of five 
members, including Stewart’s own Michael 
Webber and me. Throughout the day, our 
delegation met with each member of 
Alabama’s congressional delegation or the 
representative’s designated staff member, 
as well as staffers from both Senator 
Shelby’s and Senator Sessions’ office. We 
even got to meet briefly and take a 
photograph with Senator Sessions while his 
administrative assistant glowered at him to 
move along to the Senate floor for a vote. 
 
Our agenda in each of our meetings was 
two-fold: (1) to let our representatives and 
senators know what the title industry 
represents - an industry employing over 
200,000 Americans, working mostly in small 
businesses, that safeguards home 
ownership and insures the marketability of 
the collateral securing mortgage loans 
originated by the financial industry; and (2) 
to encourage the representatives and 
senators to support legislation that would 
create a small business advisory board to 
the CFPB (hopefully as a precursor to 
increased Congressional oversight and 
accountability of the agency), to  continue to 
recognize the role of title insurance in the 
security of the mortgage industry during any 
discussion of GSE (Fannie and Freddie 
Mae) reform and to encourage the renewal 
of certain tax-related legislation that eases 
the tax impact on property owners forced to 
short sell their property. The ALTA, in 
addition to scheduling the meetings, 
organizing our agendas and arranging 

transportation to and from Capitol Hill, 
commandeered a local restaurant and pub 
just a block from the Hill, Bull Feathers, as a 
staging ground and hospitality suite for 
ALTA members needing a respite from the 
walking and talking of the day. 
 
Our day started before 9:00 a.m. and ended 
long after regular business hours, and that 
night, back at the conference hotel, I took 
some time to reflect on the things I had 
seen and heard that day. Here are some of 
my observations: 

 The way that legislation works its 
way through Congress is not pretty. 
There is a lot of “give and take,” a 
lot of consideration of “how this will 
play back home,” a lot of 
consideration of “what will the 
‘xxxxxxx’ organization (translation, 
“political donors”) think about this,” a 
lot of alliance forming and shifting, 
much political posturing and nothing 
happens quickly, even if it needs to. 

 The office complex surrounding the 
United States Capitol is enormous, 
consisting of three very large office 
buildings on both the House and the 
Senate side of the United States 
Capitol building. Each building is 
practically a self-contained city, with 
shops, restaurants, coffee shops, 
and ice cream shops. Despite the 
size of the buildings, the offices in 
which our representatives and 
senators and their staff work are far 
less luxurious and less well 
appointed than we think. I mean, 
things are pretty cramped up on the 
Hill. 

 Representatives’ and senator’s staff 
members are incredibly intelligent, 
hard working, well-spoken, 
confident, and amazingly well 
informed about pending legislation 
and the various influences on that 
legislation. Also, most of them are 
very, very young – I have shoes that 
are older than many of the staffers 
we met with on the Hill! Heck, the 
shoes I was wearing may have 
been older than the staffers we met. 
(Remember the admonishment that 
if we didn’t have comfortable shoes, 



3                        

 

we should go shopping? Yeah, I 
should have gone shopping.) 

 On any given day, there are 
hundreds of citizens from all walks 
of life and all kinds of trade 
organizations on Capitol Hill doing 
the same thing the ALTA delegation 
was doing on Lobby Day: trying to 
make our elected officials aware of 
our industry, what it does for the 
country and why they should 
support the legislation we support.  
It is a wonder how, with that many 
people in and out of the 
representatives’ and senators’ 
offices on a daily basis, our elected 
officials have time to do any actual 
governing, but thanks to the efforts 
of the aforementioned staffers, our 
positions are condensed, distilled 
and relayed to their bosses in a 
concentrated form that allows our 
voice to be heard while at the same 
time permitting those elected to 
govern to actually do so.  

 That the monuments throughout the 
city are absolutely stunning at night. 

 That our form of government, 
despite its many, well-documented 
flaws and the inherent ugliness of 
the political process is by far and 
away the best method for 
governing, managing and leading a 
country that this world has ever 
seen or is ever likely to see. 

 No matter what your political 
leanings, you cannot help but be in 
awe of the surroundings, the 
process and the people who make 
Washington run. 

 And last but not least, the title 
insurance industry is well-
represented in Washington by an 
incredibly hard-working, well-
informed and dedicated staff at the 
American Land Title Association’s 
national office. The ALTA may not 
be the largest lobby in Washington, 
but we definitely have some of the 

best trade industry representatives 
in the city. 

 
In the movie, Jimmy Stewart’s character is 
ridiculed and falsely accused of trying to 
siphon off for his own benefit funds donated 
to construct a “Boy Ranger” camp in his 
character’s home state. Powerful forces in 
the Senate conspired to discredit him in 
order to hide their own graft and corruption. 
In the end, however, through his own 
perseverance, Stewart’s character was 
redeemed and good triumphed over evil. 
 
This Mr. Smith’s introduction to Washington 
and the legislative process was not nearly 
as trying, but I definitely had my eyes 
opened to the intricacies of the political 
process and despite that, I was proud to be 
a very tiny part of that process. I was proud 
that I took the opportunity to travel to 
Washington and to go “Up to the Hill” and 
let my voice be heard. It was an amazing 
experience and one that I hope to repeat as 
the opportunity or the need arises. 
After attending the Federal Conference and 
Lobby Day, I encourage each of you to 
consider participating in next year’s 
conference. The time spent in Washington 
and on Capitol Hill a memorable 
experience, and our lobby is more effective 
if we have delegates from each of our 
state’s congressional districts in the Lobby 
Day meetings. In addition, there is strength 
in numbers – it is one thing for two or three 
constituents to come to a representative’s or 
senator’s office, but it is another thing 
entirely for the delegation to fill the meeting 
room. A larger delegation brings home the 
point that we are a sizeable and important 
lobby and our collective voice should be 
heard.  
 
And if you go, by all means take the time to 
see the monuments at night – it will make 
you proud to be an American. And after all, 
isn’t that what it’s all about? 
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It’s Time to Get Back to the Beach! 

 
  
Please join us for the 2014 TIPS Seminar – “Fueling Your Success” on Thursday, 

August 7
th
 and Friday, August 8

th
 at Perdido Beach Resort in Orange Beach, 

Alabama. We have a terrific line up of speakers and fun events planned.  

 

To register, please go to www.stewart.com/alabama.  We have a block of rooms 

reserved at Perdido Beach Resort until July 7
th

, and after that date rooms will be by 

availability only.  To book a room, please click the Perdido Beach Resort link, 

click the “make a reservation” link and scroll down to “Group Reservations.”  Our 

group code is 10709.   

 

Thursday night we hope you will join us for a beach side cocktail reception from 

6:00 to 9:00.  Saturday there will be a terrific golf outing for those who wish to 

participate.   You can register for the seminar, reception and golf outing all online. 

So bring your sunscreen and let’s hit the beach! 

 

 

 
 

http://www.stewart.com/alabama
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2014 Alabama 
Legislative Update                                    
by Warren Laird, Esquire 

 
The 2014 Regular Session of the 
Alabama Legislature adjourned sine die 
on Thursday, April 3. When the gavel 
fell in both houses signaling the close of 
the 2014 session, it also signaled an 
end to this legislative quadrennium.  
 

What Passed 
Of the 60 bills followed this session, 22 
passed. What follows is a brief 
description of some of the bills that 
passed.  
 
HB 2 – Alabama Limited Liability 
Company Law of 2014 (Act 2014-144) 
 
This Act adds Chapter 5A to Title 10A of 
the Code of Alabama 1975. It provides 
further for the formation of limited 
liability companies after January 1, 
2015. Anyone whose practice includes 
limited liability company formation 
should spend some time acquainting 
themselves with this Act. Further, 
anyone whose agency is involved with 
transactions in which limited liability 
companies are a party to real estate 
transactions should likewise acquaint 
themselves with this Act. The new 
limited liability company act provides for 
the: 1) the powers and privileges of 
limited liability company; 2) limited 
liability company agreement and the 
certificate of formation; 3) relations of 
members of the limited liability company 
to third parties dealing with the 
company; 3) transfer of an interest or 
other right in a limited liability company 
to a third party or creditor; 4) 
disassociation of a member; 5) 
dissolution and reinstatement; 6) legal 
actions by members; 7) conversions and 
mergers; 8) establishment of one or 
more designated series of assets. 

http://alisondb.legislature.state.al.us/aca
s/searchableinstruments/2014RS/PrintFi
les/HB2-enr.pdf 
 
HB 46 Subdivision Regulation (Act 
2014-332) 
 

This Act amends Section 11-52-33, 
Code of Alabama 1975, relating to 
municipal subdivision development to 
remove the ill affects of the Kilgore 
case. It clarifies that Section 11-52-33 
should not be read to “impair or limit a 
valid and enforceable contract for the 
purchase or sale of any lot in a 
proposed subdivision within the 
jurisdiction of a municipal planning 
commission.” It also adds a new Section 
11-24-2.1 to the Code to allow the 
county engineer to authorize the 
developer to secure pre-sale 
agreements for a proposed subdivision 
development in the unincorporated 
areas of the county under certain 
circumstances. 
http://alisondb.legislature.state.al.us/
acas/searchableinstruments/2014RS/
PrintFiles/HB46-enr.pdf 
 
HB 108 Taxation (Act 2014-415) 
 
This Act will make it easier for 
businesses to file the annual personal 
property tax return. It provides for: 1)an 
optional non-itemized short form for the 
filing of a business personal property tax 
return for those taxpayers whose total 
original acquisition cost of all taxable 
tangible business personal property 
assets is equal to or less than $10,000 
each year;     2) to provide that the 
Department of Revenue shall design the 
short form and filing instructions to be 
used when filing the short form; 3) to 
require the Department of Revenue to 
develop and make available an online 
electronic filing system which allows any 
taxpaying entity to electronically file any 
annual business personal property tax 
return that is required of the taxpaying 

http://alisondb.legislature.state.al.us/acas/searchableinstruments/2014RS/PrintFiles/HB2-enr.pdf
http://alisondb.legislature.state.al.us/acas/searchableinstruments/2014RS/PrintFiles/HB2-enr.pdf
http://alisondb.legislature.state.al.us/acas/searchableinstruments/2014RS/PrintFiles/HB2-enr.pdf
http://alisondb.legislature.state.al.us/acas/searchableinstruments/2014RS/PrintFiles/HB46-enr.pdf
http://alisondb.legislature.state.al.us/acas/searchableinstruments/2014RS/PrintFiles/HB46-enr.pdf
http://alisondb.legislature.state.al.us/acas/searchableinstruments/2014RS/PrintFiles/HB46-enr.pdf
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entity by any local county assessing 
official or applicable agency; 4)to 
provide that there shall be no charge to 
either a taxpayer or a local taxing 
jurisdiction to access or utilize the 
electronic filing system created 
hereunder.  
http://alisondb.legislature.state.al.us/
acas/searchableinstruments/2014RS/
PrintFiles/HB108-enr.pdf 
 
HB 200 – Class 2 Municipalities – 
expedited quiet title and foreclosure 
actions (Act 2014-108) 
 
The amendments to Sections 11-70-1 
though 11-60-3 of the Code basically 
adopt some of the amendments to the 
Alabama Land Bank Act in order to 
make title insurable in the event a Class 
2 municipality (Mobile) is the successful 
bidder at a tax sale. 
 
http://alisondb.legislature.state.al.us/aca
s/searchableinstruments/2014RS/PrintFi
les/HB200-enr.pdf 
 
HB 349 Redemption from tax sales 
(Act 2014-442) 
 
From the title insurance perspective, this 
is likely the most important bill that was 
passed during the 2014 Regular 
Session. Remember First United 
Security Bank v. McCollum?  

First United Security Bank sued W. Hardy 
McCollum, in his capacity as Tuscaloosa 
County Judge of Probate, and Peyton 
Cochrane, in his capacity as Tuscaloosa 
County Tax Collector, seeking a judgment 
declaring that it was entitled to the excess 
funds Tuscaloosa County received at the 
sale of the property for unpaid taxes. The 
complaint was later amended to add Wayne 
Allen Russell, Jr., as a defendant and Paty 
Holdings, LLC, as a plaintiff.  

The parties stipulated that Russell executed 
a note and mortgage in favor of First United 
Security Bank on February 15, 2002. The 

property was sold at a tax sale on May 25, 
2010, for unpaid 2009 property taxes. One 
parcel sold for an excess bid of $17,833.45 
and a second parcel sold for an excess bid 
of $14,471.67.  

First United Security Bank assigned its 
foreclosure bid rights to Paty Holdings. It 
was the highest bidder at a foreclosure sale 
on July 8, 2010. The bid amount equaled 
the amount of Russell's indebtedness owed 
to the bank. First United Security Bank 
obtained the amounts to redeem the 
property taxes on both parcels. The 
redemption amounts included the excess 
bids. McCollum and Cochrane asserted that 
the excess bids should be refunded to 
Russell. Black River Holdings, LLC, was the 
current owner of the property at the time of 
the hearing.  

The trial court entered an order holding that 
Russell was entitled to the excess funds 
from the tax sale. In so doing, it relied upon 
First Union National Bank of Florida v. Lee 
County Commission, 75 So.3d 105 (Ala. 
2011). First United Security Bank and Paty 
Holdings appealed.  

Ala. Code 1975, § 40-10-28 requires that 
the excess funds from a tax sale "shall be 
paid over to the owner." In First Union 
National Bank of Florida, the Court 
determined that the "owner" was the person 
against whom taxes were assessed and not 
the mortgagee of the property. The bank 
argued that due to its purchase of the 
property at the foreclosure sale, it was the 
new owner of the property. The Court held 
that "the excess funds are not payable to a 
person or entity who purchases property 
subsequent to a tax sale but, instead, are 
payable only to the person in whose name 
the taxes are assessed at the time of the tax 
sale. . . ."  The result of this case was not 
equitable under the circumstances and 
resulted in a windfall to the tax payer that 
lost the property for failure to pay taxes. 

The Act reverses the affects of First 
United Security Bank.  It amends 
Section 40-10-28 to provide that a 
person or entity entitled to redeem 
property purchased at a tax sale who 

http://alisondb.legislature.state.al.us/acas/searchableinstruments/2014RS/PrintFiles/HB108-enr.pdf
http://alisondb.legislature.state.al.us/acas/searchableinstruments/2014RS/PrintFiles/HB108-enr.pdf
http://alisondb.legislature.state.al.us/acas/searchableinstruments/2014RS/PrintFiles/HB108-enr.pdf
http://alisondb.legislature.state.al.us/acas/searchableinstruments/2014RS/PrintFiles/HB200-enr.pdf
http://alisondb.legislature.state.al.us/acas/searchableinstruments/2014RS/PrintFiles/HB200-enr.pdf
http://alisondb.legislature.state.al.us/acas/searchableinstruments/2014RS/PrintFiles/HB200-enr.pdf
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has reached a negotiated redemption 
agreement with or has purchased the 
property from the purchaser at the tax 
sale or the purchaser's successor in 
interest is entitled under certain 
conditions to the payment of the excess 
funds upon proof of the agreement or 
purchase. 
 

http://alisondb.legislature.state.al.us/aca
s/searchableinstruments/2014RS/PrintFi
les/HB349-enr.pdf 
 
HB 403 – Territorial waters (Act 2014-
243) 
 
This Act extends the limits and 
boundaries of the territorial waters and 
submerged lands of the State of 
Alabama for management and 
protection of marine resources to 
include all territory included within the 
boundaries described in the Act of 
Congress of March 2, 1819, together 
with all territory ceded to the State of 
Alabama by later acts of Congress or by 
compacts or agreements with other 
states or the United States, extending 
seaward to a distance of three Marine 
Leagues. 
 

http://alisondb.legislature.state.al.us/aca
s/searchableinstruments/2014RS/PrintFi
les/HB403-enr.pdf 
 
SB 28 – Secured Transactions under 
the Uniform Commercial Code (Act 
2014-374) 
 
This Act amends certain sections of Title 
7, Article 9A. It adopts the suggested 
amendments by the Commission on 
Uniform Laws. Those of you involved 
with Article 9A transactions will want to 
become acquainted with the changes. 
http://alisondb.legislature.state.al.us/aca
s/ACTIONViewFrame.asp?TYPE=Instru
ment&INST=SB28&DOCPATH=searcha
bleinstruments/2014RS/Printfiles/&PHY
DOCPATH=//alisondb/acas/searchablei

nstruments/2014RS/PrintFiles/&DOCNA
MES=SB28-int.pdf,,SB28-enr.pdf 
 
SB 101 – Insurance Department, 
enabling legislation for fingerprinting 
as condition for licensing (Act 2014-
296) 
 

As it relates to title insurance 
professionals, this Act amends 27-25-
4.6, Code of Alabama 1975, relating to 
the licensing by the Department of 
Insurance of title insurance agents, it 
authorizes the Commissioner of 
Insurance to require the submission of 
fingerprints for the purpose of criminal 
background checks. This Act simply 
implements the fingerprinting 
requirements of the title insurance 
residency and licensing. It also applies 
to other lines of insurance. 
 

http://alisondb.legislature.state.al.us/aca
s/searchableinstruments/2014RS/PrintFi
les/SB101-enr.pdf 
 
SB 162 – Alabama Uniform Partition 
of Heirs Property Act (Act 2014-299) 

This Act is a product of the Uniform 
Laws Commission and a result of the 
work of the Alabama Law Institute. 
Alabama becomes the fourth state to 
adopt it.  It provides a series of simple 
due process protections: notice, 
appraisal, right of first refusal, and if the 
other co-tenants choose not to exercise 
their right and a sale is required, a 
commercially reasonable sale 
supervised by the court to ensure all 
parties receive their fair share of the 
proceeds. 

http://alisondb.legislature.state.al.us/acas/sea

rchableinstruments/2014RS/PrintFiles/SB10

1-enr.pdf 

 

http://alisondb.legislature.state.al.us/acas/searchableinstruments/2014RS/PrintFiles/HB349-enr.pdf
http://alisondb.legislature.state.al.us/acas/searchableinstruments/2014RS/PrintFiles/HB349-enr.pdf
http://alisondb.legislature.state.al.us/acas/searchableinstruments/2014RS/PrintFiles/HB349-enr.pdf
http://alisondb.legislature.state.al.us/acas/searchableinstruments/2014RS/PrintFiles/HB403-enr.pdf
http://alisondb.legislature.state.al.us/acas/searchableinstruments/2014RS/PrintFiles/HB403-enr.pdf
http://alisondb.legislature.state.al.us/acas/searchableinstruments/2014RS/PrintFiles/HB403-enr.pdf
http://alisondb.legislature.state.al.us/acas/ACTIONViewFrame.asp?TYPE=Instrument&INST=SB28&DOCPATH=searchableinstruments/2014RS/Printfiles/&PHYDOCPATH=//alisondb/acas/searchableinstruments/2014RS/PrintFiles/&DOCNAMES=SB28-int.pdf,,SB28-enr.pdf
http://alisondb.legislature.state.al.us/acas/ACTIONViewFrame.asp?TYPE=Instrument&INST=SB28&DOCPATH=searchableinstruments/2014RS/Printfiles/&PHYDOCPATH=//alisondb/acas/searchableinstruments/2014RS/PrintFiles/&DOCNAMES=SB28-int.pdf,,SB28-enr.pdf
http://alisondb.legislature.state.al.us/acas/ACTIONViewFrame.asp?TYPE=Instrument&INST=SB28&DOCPATH=searchableinstruments/2014RS/Printfiles/&PHYDOCPATH=//alisondb/acas/searchableinstruments/2014RS/PrintFiles/&DOCNAMES=SB28-int.pdf,,SB28-enr.pdf
http://alisondb.legislature.state.al.us/acas/ACTIONViewFrame.asp?TYPE=Instrument&INST=SB28&DOCPATH=searchableinstruments/2014RS/Printfiles/&PHYDOCPATH=//alisondb/acas/searchableinstruments/2014RS/PrintFiles/&DOCNAMES=SB28-int.pdf,,SB28-enr.pdf
http://alisondb.legislature.state.al.us/acas/ACTIONViewFrame.asp?TYPE=Instrument&INST=SB28&DOCPATH=searchableinstruments/2014RS/Printfiles/&PHYDOCPATH=//alisondb/acas/searchableinstruments/2014RS/PrintFiles/&DOCNAMES=SB28-int.pdf,,SB28-enr.pdf
http://alisondb.legislature.state.al.us/acas/ACTIONViewFrame.asp?TYPE=Instrument&INST=SB28&DOCPATH=searchableinstruments/2014RS/Printfiles/&PHYDOCPATH=//alisondb/acas/searchableinstruments/2014RS/PrintFiles/&DOCNAMES=SB28-int.pdf,,SB28-enr.pdf
http://alisondb.legislature.state.al.us/acas/ACTIONViewFrame.asp?TYPE=Instrument&INST=SB28&DOCPATH=searchableinstruments/2014RS/Printfiles/&PHYDOCPATH=//alisondb/acas/searchableinstruments/2014RS/PrintFiles/&DOCNAMES=SB28-int.pdf,,SB28-enr.pdf
http://alisondb.legislature.state.al.us/acas/searchableinstruments/2014RS/PrintFiles/SB101-enr.pdf
http://alisondb.legislature.state.al.us/acas/searchableinstruments/2014RS/PrintFiles/SB101-enr.pdf
http://alisondb.legislature.state.al.us/acas/searchableinstruments/2014RS/PrintFiles/SB101-enr.pdf
http://alisondb.legislature.state.al.us/acas/searchableinstruments/2014RS/PrintFiles/SB101-enr.pdf
http://alisondb.legislature.state.al.us/acas/searchableinstruments/2014RS/PrintFiles/SB101-enr.pdf
http://alisondb.legislature.state.al.us/acas/searchableinstruments/2014RS/PrintFiles/SB101-enr.pdf
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SB 173 – Government Disclosure of 
information regarding purchase (Act 
2014-133) 
 
This Act requires the state, counties, 
municipalities, any other governmental 
or quasi-governmental entity to disclose 
certain information following the 

purchase of real property.  
 

http://alisondb.legislature.state.al.us/aca
s/searchableinstruments/2014RS/PrintFi
les/SB173-enr.pdf 
 
SB 273 – Municipal nuisance 
abatement (Act 2014-303) 
 
There is a single element to this bill that 
is very important to the real property 
practitioner and title insurance 
professional - a subsequent redemption 
after a tax sale by a person authorized 
to redeem or the sale thereof by the 
state shall not operate to discharge, or 
in any manner affect the lien of the 
municipality for the assessment. A 
person redeeming the property or 
purchaser from the state of any lot or 
lots or parcel or parcels of land upon 
which an assessment has been levied, 
whether prior to or subsequent to a sale 
to the state or purchaser for the 
nonpayment of taxes, shall take the 
same subject to the assessment. In 
other words, a tax sale will not cut off or 
terminate the lien. 
 

http://alisondb.legislature.s

tate.al.us/acas/searchableins

truments/2014RS/PrintFiles/SB

273-enr.pdf 

 
What Didn’t Pass and a Glimpse Into 
the 2015 Regular Session 
 
Of the Bills that didn’t pass during the 
2013 Regular Session, two are notable, 
as we may see them or some variation 
on their theme in 2015. 
 

HB 451 – Mechanic’s and 
Materialmen’s Liens 
 
The original version of HB 451 basically 
accomplished two goals: 
 

1. Established a requirement that 
the right to assert a lien would be 
conditioned upon the recording of 
a Notice of Commencement upon 
commencement of construction; 
and 

2. Incorporated several decades of 
jurisprudence that stands for the 
proposition that advances made 
pursuant to a future advance 
mortgage after the 
commencement of construction 
would continue to enjoy the same 
priority as if the mortgage had 
been completely funded. 

 
It was substituted with a bill that 
accomplished only the second of the 
two goals and tied to a resolution to 
empanel a task force to work on 
comprehensive mechanics’ lien 
overhaul in preparation for the 2015 
Regular Session. 
 
The substitute bill passed the House. 
However, it did not make it out of the 
Senate hopper for committee 
assignment before the deadline. HJR 
495 passed the House and the Senate 
on April 2. Therefore, the task force has 
been authorized. At this writing, the task 
force has been appointed, but no steps 
have been taken to organize or meet. 
 
Stakeholders within the construction 
industry have been clamoring for 
comprehensive reform – something 
similar to the Florida structure, which is 
the structure on which the Uniform 
Mechanics’ Lien Act is based. Whether 
comprehensive overhaul is 
accomplished in time for the 2015 
Regular Session is yet to be seen. 

http://alisondb.legislature.state.al.us/acas/searchableinstruments/2014RS/PrintFiles/SB173-enr.pdf
http://alisondb.legislature.state.al.us/acas/searchableinstruments/2014RS/PrintFiles/SB173-enr.pdf
http://alisondb.legislature.state.al.us/acas/searchableinstruments/2014RS/PrintFiles/SB173-enr.pdf
http://alisondb.legislature.state.al.us/acas/searchableinstruments/2014RS/PrintFiles/SB273-enr.pdf
http://alisondb.legislature.state.al.us/acas/searchableinstruments/2014RS/PrintFiles/SB273-enr.pdf
http://alisondb.legislature.state.al.us/acas/searchableinstruments/2014RS/PrintFiles/SB273-enr.pdf
http://alisondb.legislature.state.al.us/acas/searchableinstruments/2014RS/PrintFiles/SB273-enr.pdf
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http://alisondb.legislature.state.al.us/
acas/ACTIONViewFrame.asp?TYPE=I
nstrument&INST=HB451&DOCPATH=
searchableinstruments/2014RS/Printf
iles/&PHYDOCPATH=//alisondb/acas/
searchableinstruments/2014RS/Print
Files/&DOCNAMES=HB451-
int.pdf,HB451-eng.pdf 
 
Link to HJR 495: 
http://alisondb.legislature.state.al.us/aca
s/ACTIONViewFrame.asp?TYPE=Instru
ment&INST=HJR495&DOCPATH=searc
hableinstruments/2014RS/Printfiles/&PH
YDOCPATH=//alisondb/acas/searchable
instruments/2014RS/PrintFiles/&DOCN
AMES=HJR495-int.pdf,,HJR495-enr.pdf 
 
 
 
 
 

 
HB 137 Homeowners Associations 
This bill would have created the 
Alabama Homeowners' Association Act. 
Overall, its purpose was good. It 
contained some minor deficiencies that 
grew into major deficiencies when the 
annual reporting requirements were 
stripped. We were successful in 
convincing the bill’s sponsor to 
indefinitely postpone the bill when it 
reached the Senate. In exchange, we 
agreed to work with him to develop 
much needed and workable 
homeowners’ association legislation for 
2015. A subcommittee will be tasked to 
assist the bill’s sponsors to develop the 
much needed legislation.  
 

http://alisondb.legislature.state.al.us/aca
s/searchableinstruments/2014RS/PrintFi

les/SB106-int.pdf

 

Transactions with Business Entities 
by Samuel H. Givhan, Esquire 
 
In real estate transactions, one encounters 
a variety of business entities holding title to 
property.  While this article does not attempt 
to cover all legal entities addressed in the 
Alabama Business and Nonprofit Entities 
Code (the “Code”), it does address the 
primary corporate vehicles, as well a few 
less common ones that I encounter from 
time to time, in an attempt to summarize the 
authority of entities and their respective 
agents to effectively transfer title to real 
property. 
 
 
I. Corporations. 
 
Corporations have long been used for 
holding title to property while limited liability 
companies have only come into being in the 
last 20 years.  The Code has two sections 
dealing with the sale of Property, 
distinguishing transactions into three sets: 
a) mortgaging property, b) selling property 
in the ordinary course of business, and c) 
selling property outside of the ordinary 

course, as set forth below (with emphasis 
added and redactions): 

§ 10A-2-12.01. Sale of assets in regular 
course of business and mortgage of 
assets. 

(a) Subject to the limitations of the 
Constitution of Alabama of 1901, … a 
corporation may, on the terms and 
conditions and for the consideration 
determined by the board of directors: 
  
(1) Sell, lease, exchange, or otherwise 
dispose of all, or substantially all, of its 
property in the usual and regular course 
of business; 
 
(2) Mortgage, pledge, dedicate to the 
repayment of indebtedness, whether 
with or without recourse, or otherwise 
encumber any or all of its property 
whether or not in the usual and regular 
course of business; or 

http://alisondb.legislature.state.al.us/acas/ACTIONViewFrame.asp?TYPE=Instrument&INST=HB451&DOCPATH=searchableinstruments/2014RS/Printfiles/&PHYDOCPATH=//alisondb/acas/searchableinstruments/2014RS/PrintFiles/&DOCNAMES=HB451-int.pdf,HB451-eng.pdf
http://alisondb.legislature.state.al.us/acas/ACTIONViewFrame.asp?TYPE=Instrument&INST=HB451&DOCPATH=searchableinstruments/2014RS/Printfiles/&PHYDOCPATH=//alisondb/acas/searchableinstruments/2014RS/PrintFiles/&DOCNAMES=HB451-int.pdf,HB451-eng.pdf
http://alisondb.legislature.state.al.us/acas/ACTIONViewFrame.asp?TYPE=Instrument&INST=HB451&DOCPATH=searchableinstruments/2014RS/Printfiles/&PHYDOCPATH=//alisondb/acas/searchableinstruments/2014RS/PrintFiles/&DOCNAMES=HB451-int.pdf,HB451-eng.pdf
http://alisondb.legislature.state.al.us/acas/ACTIONViewFrame.asp?TYPE=Instrument&INST=HB451&DOCPATH=searchableinstruments/2014RS/Printfiles/&PHYDOCPATH=//alisondb/acas/searchableinstruments/2014RS/PrintFiles/&DOCNAMES=HB451-int.pdf,HB451-eng.pdf
http://alisondb.legislature.state.al.us/acas/ACTIONViewFrame.asp?TYPE=Instrument&INST=HB451&DOCPATH=searchableinstruments/2014RS/Printfiles/&PHYDOCPATH=//alisondb/acas/searchableinstruments/2014RS/PrintFiles/&DOCNAMES=HB451-int.pdf,HB451-eng.pdf
http://alisondb.legislature.state.al.us/acas/ACTIONViewFrame.asp?TYPE=Instrument&INST=HB451&DOCPATH=searchableinstruments/2014RS/Printfiles/&PHYDOCPATH=//alisondb/acas/searchableinstruments/2014RS/PrintFiles/&DOCNAMES=HB451-int.pdf,HB451-eng.pdf
http://alisondb.legislature.state.al.us/acas/ACTIONViewFrame.asp?TYPE=Instrument&INST=HB451&DOCPATH=searchableinstruments/2014RS/Printfiles/&PHYDOCPATH=//alisondb/acas/searchableinstruments/2014RS/PrintFiles/&DOCNAMES=HB451-int.pdf,HB451-eng.pdf
http://alisondb.legislature.state.al.us/acas/ACTIONViewFrame.asp?TYPE=Instrument&INST=HB451&DOCPATH=searchableinstruments/2014RS/Printfiles/&PHYDOCPATH=//alisondb/acas/searchableinstruments/2014RS/PrintFiles/&DOCNAMES=HB451-int.pdf,HB451-eng.pdf
http://alisondb.legislature.state.al.us/acas/ACTIONViewFrame.asp?TYPE=Instrument&INST=HJR495&DOCPATH=searchableinstruments/2014RS/Printfiles/&PHYDOCPATH=//alisondb/acas/searchableinstruments/2014RS/PrintFiles/&DOCNAMES=HJR495-int.pdf,,HJR495-enr.pdf
http://alisondb.legislature.state.al.us/acas/ACTIONViewFrame.asp?TYPE=Instrument&INST=HJR495&DOCPATH=searchableinstruments/2014RS/Printfiles/&PHYDOCPATH=//alisondb/acas/searchableinstruments/2014RS/PrintFiles/&DOCNAMES=HJR495-int.pdf,,HJR495-enr.pdf
http://alisondb.legislature.state.al.us/acas/ACTIONViewFrame.asp?TYPE=Instrument&INST=HJR495&DOCPATH=searchableinstruments/2014RS/Printfiles/&PHYDOCPATH=//alisondb/acas/searchableinstruments/2014RS/PrintFiles/&DOCNAMES=HJR495-int.pdf,,HJR495-enr.pdf
http://alisondb.legislature.state.al.us/acas/ACTIONViewFrame.asp?TYPE=Instrument&INST=HJR495&DOCPATH=searchableinstruments/2014RS/Printfiles/&PHYDOCPATH=//alisondb/acas/searchableinstruments/2014RS/PrintFiles/&DOCNAMES=HJR495-int.pdf,,HJR495-enr.pdf
http://alisondb.legislature.state.al.us/acas/ACTIONViewFrame.asp?TYPE=Instrument&INST=HJR495&DOCPATH=searchableinstruments/2014RS/Printfiles/&PHYDOCPATH=//alisondb/acas/searchableinstruments/2014RS/PrintFiles/&DOCNAMES=HJR495-int.pdf,,HJR495-enr.pdf
http://alisondb.legislature.state.al.us/acas/ACTIONViewFrame.asp?TYPE=Instrument&INST=HJR495&DOCPATH=searchableinstruments/2014RS/Printfiles/&PHYDOCPATH=//alisondb/acas/searchableinstruments/2014RS/PrintFiles/&DOCNAMES=HJR495-int.pdf,,HJR495-enr.pdf
http://alisondb.legislature.state.al.us/acas/ACTIONViewFrame.asp?TYPE=Instrument&INST=HJR495&DOCPATH=searchableinstruments/2014RS/Printfiles/&PHYDOCPATH=//alisondb/acas/searchableinstruments/2014RS/PrintFiles/&DOCNAMES=HJR495-int.pdf,,HJR495-enr.pdf
http://alisondb.legislature.state.al.us/acas/searchableinstruments/2014RS/PrintFiles/SB106-int.pdf
http://alisondb.legislature.state.al.us/acas/searchableinstruments/2014RS/PrintFiles/SB106-int.pdf
http://alisondb.legislature.state.al.us/acas/searchableinstruments/2014RS/PrintFiles/SB106-int.pdf
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(3) Transfer any or all of its property to a 
corporation all the shares of which are 
owned by the corporation. 

 (b) Unless the articles of incorporation 
require it, approval by the shareholders 
of a transaction described in subsection 
(a) is not required. 

§ 10A-2-12.02. Sale of assets other than 
in regular course of business. 

(a) Subject to the limitations of the 
Constitution of Alabama of 1901,… a 
corporation may sell, lease, exchange, or 
otherwise dispose of all, or substantially 
all, of its property, … otherwise than in 
the usual and regular course of business 
on the terms and conditions and for the 
consideration determined by the 
corporation’s board of directors, if the 
board of directors proposes and its 
shareholders approve the proposed 
transaction. 
  
(b) For a transaction to be authorized: 
  
 (1) The board of directors must 
recommend the proposed transaction to 
the shareholders unless the board of 
directors determines that because of a 
conflict of interest or other special 
circumstances it should make no 
recommendation and communicates the 
basis for its determination to the 
shareholders with the submission of the 
proposed transaction; and 
 
(2) The shareholders entitled to vote 
must approve the transaction. 
  
(c) Subject to the corporation’s articles of 
incorporation, the board of directors may 
condition its submission of the proposed 
transaction on any basis, except that the 
board of directors may not decrease the 
vote required for approval under subsection 
(e). 

(d) The corporation shall notify each 
shareholder, whether or not entitled to vote, 
of the proposed shareholders’ meeting in 
accordance with Section 10A-2-7.05. The 
notice must also state that the purpose, or 

one of the purposes, of the meeting is to 
consider the sale, lease, exchange, or other 
disposition of all, or substantially all, the 
property of the corporation and contain or 
be accompanied by a description of the 
transaction. 

(e) Unless the articles of incorporation 
require a greater or lesser vote or a vote by 
voting groups, or the board of directors, 
acting pursuant to subsection (c), requires a 
greater vote or a vote by voting groups, the 
transaction to be authorized must be 
approved by each voting group entitled to 
vote separately on the transaction by two 
thirds of all the votes entitled to be cast on 
the transaction by that voting group; but in 
no case may the vote required for 
shareholder approval be set at less than a 
majority of all the votes entitled to be cast 
on the transaction by each voting group. 

 (f) After a sale, lease, exchange, or other 
disposition of property is authorized, the 
transaction may be abandoned, subject to 
any contractual rights, without further 
shareholder action. 

 (g) A transaction that constitutes a 
distribution is governed by Section 10A-2-
6.40 and not by this section. 
 
One issue that comes up on a regular basis 
is who, absent a specific resolution from the 
Board of Directors, has authority to convey 
property on behalf of a corporation.  I recall 
attending a substantial closing for a major 
defense contractor many years ago when I 
first began handling real estate transactions.  
I was not long out of law school and the 
CEO, CFO and some other impressive 
sounding executive all elected to attend the 
closing.  The corporate secretary was 
brought along just to bring his seal to attest 
to the CEO’s intended signature.  I was glad 
I could hide behind my mentor, George 
Williams, as he looked at them, smiled and 
informed the high brass that the only officer 
present with the authority to sign was the 
secretary.  It was quite a surprise to all in 
the room as they sat and watched the 
secretary execute the closing documents 
and it was much easier for George to pull off 
with his full head of gray hair.  Presumed 
authority for corporations is set forth in Title 

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000002&cite=ALSTS10A-2-7.05&originatingDoc=N0CF50A00AF5511DE84BCF10FFAE738CC&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000002&cite=ALSTS10A-2-6.40&originatingDoc=N0CF50A00AF5511DE84BCF10FFAE738CC&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000002&cite=ALSTS10A-2-6.40&originatingDoc=N0CF50A00AF5511DE84BCF10FFAE738CC&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
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35 as follows: 

  § 35-4-67. Proof of conveyances 
executed in name of corporation. 

 (a) Any deed, mortgage or other 
conveyance of property which purports on 
its face to have been executed in the name 
of any corporation by any person as its 
president, vice-president, or secretary, or 
by any one or more of said persons, shall, 
when attested by one or more witnesses or 
acknowledged by such person or persons 
before any officer authorized by the laws of 
this state to take and certify 
acknowledgments, be prima facie evidence 
that such conveyance was executed in the 
name of said corporation by such person or 
persons as such officer or officers and that 
said person or persons were such officer or 
officers of said corporation and duly 
authorized by said corporation to execute 
said conveyance in its name. 

 (b) All conveyances of real property, or any 
interest therein, whether absolute or on 
condition, which have been executed and 
acknowledged as provided by subsection 
(a) of this section, or attested and proved as 
conveyances of real property by individuals 
are proved, shall, when recorded, be 
received in evidence in any court of this 
state without further proof. 
  
II. Limited Liability Companies. 
 
Limited liability companies, or LLC’s, seem 
to have become the predominant business 
entity for real estate ownership due to the 
fact that LLC’s allow for much more 
flexibility in terms of governance and 
taxation.  A number of previously existing 
corporations have been converted to LLC’s.  
The increase in governance options can 
often drag along unwanted baggage when 
the underlying constituent documents, the 
certificate of formation and operating 
agreement, are incomplete, inconsistent or 
utilize atypical and/or erroneous references.  
Some limited liability company constituent 
documents reference officers typically 
associated with corporations.  While “CEO” 
and “President” may sound more impressive 
than “Sole Member” or “Manager”, 
corporate titles carry no presumption of 

authority and should be supplemented with 
the correct reference or accompany an 
appropriate resolution for recordation.  The 
term “Managing Member” is often misused 
as the Code places the management of 
LLC’s with either its members or managers, 
based upon the contents of the certificate of 
formation.       
 
The primary Code provisions relative to an 
LLC’s authorization for the transfer of real 
property are as follows: 

§ 10A-5-3.03. Agency power of members 
and managers; duties. 

(a) Except as provided in subsection (b), 
every member is an agent of the limited 
liability company for the purpose of its 
business or affairs, and the act of any 
member, including, but not limited to, the 
execution in the name of the limited liability 
company of any instrument, for apparently 
carrying on in the usual way the 
business or affairs of the limited liability 
company binds the limited liability 
company, unless the member so acting 
has, in fact, no authority to act for the limited 
liability company in the particular matter and 
the person with whom the member is 
dealing has knowledge of the fact that the 
member has no such authority. 
  

(b) If the certificate of formation provides 
that management of the limited liability 
company is vested in a manager or 
managers, both of the following conditions 
apply: 
  

(1) No member, acting solely in the 
capacity as member, is an agent for the 
limited liability company. 

  

(2) Every manager is an agent of the 
limited liability company for the purpose 
of its business or affairs, and the act of 
any manager, including, but not limited 
to, the execution in the name of the 
limited liability company of any 
instrument, for apparently carrying on 
in the usual way the business or affairs 
of the limited liability company binds 
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the limited liability company, unless the 
manager so acting has, in fact, no 
authority to act for the limited liability 
company in the particular matter and the 
person with whom the manager is dealing 
has knowledge of the fact that the 
manager has no such authority. 

  

(c) An act of a manager or a member 
which is not apparently for the carrying 
on in the usual way the business of the 
limited liability company does not bind the 
limited liability company unless 
authorized in accordance with the 
operating agreement at the time of the 
transaction or at any other time. 
  

(d) No act of a manager or member in 
contravention of a restriction on 
authority shall bind the limited liability 
company to persons having knowledge 
of the restriction…. 

§ 10A-5-4.01. Management of the limited 
liability company; creation of classes; 
voting; rights; meetings. 

(a) Unless otherwise stated in the 
certificate of formation, the management 
of the limited liability company is vested 
in its members. Subject to any 
provisions in the operating agreement or 
this chapter restricting or enlarging the 
management rights and duties of any 
person or group or class of persons, the 
members shall have the right and 
authority to manage the business or 
affairs of the limited liability company 
and to make all decisions with respect 
thereto. 
  

(b) If the certificate of formation vests 
management of the limited liability 
company in one or more managers, then 
the managers shall have the power to 
manage the business or affairs of the 
limited liability company as provided in 
the operating agreement. Except as 
otherwise provided in the operating 
agreement, the managers: 
  

(1) Shall be designated, appointed, 
elected, removed, or replaced by a vote, 
approval, or consent of more than one-
half the number of members. 

  

(2) Need not be members of the limited 
liability company or natural persons. 

  

(3) Unless they have been earlier 
removed or have earlier resigned, shall 
hold office until their successors have 
been elected and qualified. 

  

(c) The certificate of formation of a 
limited liability company may provide for 
classes or groups of members or 
managers having such relative rights, 
powers, and duties as so provided, and may 
make provision for the future creation of 
additional classes or groups of members or 
managers having such relative rights, 
powers, and duties as may be created in the 
manner provided in the certificate of 
formation, including rights, duties, and 
powers senior to existing classes and 
groups of members or managers. The 
certificate of formation may provide for 
taking action, including the amendment 
of the certificate of formation or 
operating agreement, without the vote or 
approval of one or more members or 
classes or groups of members or 
managers, including an action to create 
one or more classes of interests in the 
company that were not previously 
outstanding, but are authorized under the 
certificate of formation. 
  

(d) The certificate of formation may grant to 
all or certain identified members or 
managers or a specified class or group of 
members or managers the right to vote 
separately or with all or any class or group 
of members or managers on any matter. 
Voting by members or managers may be on 
a per capita, number, financial interest, 
class, group, or any other basis. 
  

(e) The governing documents may, with 
respect to any rights to vote, set forth 
provisions relating to notice of the time, 



13                        

 

place, or purpose of any meeting at which 
any matter is to be voted on by any 
members or managers or class or group of 
members or managers, waiver of the notice, 
action by consent without a meeting, 
establishment of a record date, quorum 
requirements, voting in person or by proxy, 
or any other matter with respect to the 
exercise of any such right to vote. 

§ 10A-5-4.02. Limited liability company 
property. 

(a) Property may be acquired, held, and 
conveyed in the name of the limited liability 
company. Any estate in real property may 
be acquired in the name of the limited 
liability company and title to any estate so 
acquired shall vest in the limited liability 
company itself rather than in the members 
individually. 
  

(b) All property originally contributed to the 
limited liability company or subsequently 
acquired by a limited liability company by 
purchase or otherwise is limited liability 
company property. A member has no 
interest in specific limited liability company 
property. 
  

(c) Except as provided in subsection (d), 
title to property of the limited liability 
company that is held in the name of the 
limited liability company may be transferred 
by an instrument of transfer executed by 
any member in the name of the limited 
liability company. 
  

(d) If the certificate of formation provides 
that management of the limited liability 
company is vested in a manager or 
managers, title to property of the limited 
liability company that is held in the name 
of the limited liability company may be 
transferred by an instrument of transfer 
executed by any manager in the name of 
the limited liability company; but a member, 
acting solely as a member, shall not have 
that authority. 
  

(e) Title to property of the limited liability 

company that is held in the name of one or 
more members or managers with an 
indication in the instrument transferring title 
to the property to them of their capacity as 
members or managers of a limited liability 
company or of the existence of a limited 
liability company, even if the name of the 
limited liability company is not indicated, 
may be transferred by an instrument of 
transfer executed by the persons in whose 
name title is held. 
  

(f) Property transferred under 
subsections (c), (d), and (e) may be 
recovered by the limited liability 
company if it proves that the act of the 
person executing the instrument of 
transfer did not bind the limited liability 
company under Section 10A-5-3.03, 
unless the property has been transferred by 
the initial transferee or a person claiming 
through the initial transferee to a 
subsequent transferee who gives value 
without having notice that the person who 
executed the instrument of initial transfer 
lacked authority to bind the limited liability 
company. 
  

(g) Title to property of the limited liability 
company that is held in the name of one or 
more persons other than the limited liability 
company, without an indication in the 
instrument transferring title to the property 
to them in their capacity as members or 
managers of a limited liability company or of 
the existence of a limited liability company, 
may be transferred free of any claims of the 
limited liability company or the members by 
the persons in whose name title is held to a 
transferee who gives value without having 
notice that it is property of a limited liability 
company. 
  

§ 10A-5-4.03. Operating agreements. 

(a) The member or members of a limited 
liability company may enter into an 
operating agreement to regulate or 
establish the affairs of the limited liability 
company, the conduct of its business, 
and the relations of its members. An 
operating agreement may contain any 

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000002&cite=ALSTS10A-5-3.03&originatingDoc=N23C9EE40AF5911DEA9CBC387678C5AB2&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
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provisions regarding the affairs of a 
limited liability company and the conduct 
of its business that are not inconsistent 
with the laws of this state or the articles 
of organization. 
  

(b) In the event there is more than one 
member, any operating agreement shall 
initially be agreed to, in writing, by all of the 
members. If an operating agreement does 
not provide for the method by which an 
operating agreement may be amended, 
then all of the members shall agree in 
writing to any amendment. 
  

(c) A court of equity may enforce an 
operating agreement by injunction or by 
other relief that the court in its discretion 
determines to be fair and appropriate in the 
circumstances. As an alternative to 
injunctive or other equitable relief, when the 
provisions of Section 10A-5-7.02 are 
applicable, the court may order dissolution 
of the limited liability company. 
 
 To summarize these provisions: 

a.  in a manager managed LLC, any 
manager can presumptively convey 
the company’s real property in the 
ordinary course of business; 

b. in a member managed LLC, any 
member can presumptively convey 
the company’s real property in the 
ordinary course of business unless 
the constituent documents state to 
the contrary; 

c. Actions of a manager in a manager 
managed LLC or member in a 
member managed outside the 
ordinary course of business must be 
approved in accordance with the 
terms of the operating agreement. 

Accordingly, when handling a transaction 
involving an LLC the initial task is to obtain 
and review the certificate of formation (or 
articles of organization for older entities) 
and the operating agreement.  Many single 
member LLC’s do not have an operating 
agreement, as the sole member would 
simply be having an agreement with itself.  
As a matter of practice when organizing 
LLC’s, I suggest that the client have a 

simple operating agreement in place 
because if they go to a bank to borrow 
money the lender will generally want to 
“check the box” and note that a copy of the 
agreement is in their loan file.  In cases 
where no operating agreement is on hand, I 
generally obtain a simple written consent 
and a certificate of incumbency at closing.   
 
In the course of proceeding toward closing, 
one should obtain a certificate of good 
standing from the Alabama Department of 
Revenue and/or other appropriate agency 
for foreign LLC’s (or any other type of entity 
that is obligated to pay franchise taxes to 
the State).  All signatures on instruments 
and in the notary acknowledgments should 
properly reflect the authority or capacity of 
the signatory.  Any company property 
should be conveyed or mortgaged in the 
same manner in which title was acquired.  
When practical, it is the best practice to 
obtain a certificate of incumbency and a 
unanimous written consent of members and 
managers before closing real property 
transactions involving LLC’s.   
 
III. Religious Institutions. 
 
The requirements for handling real estate 
transactions involving religious institutions 
are almost as varied as the types and 
specific denominations of religious 
institutions that are located within the State 
of Alabama.  I will broadly reference 
religious institutions as “Churches”, even 
though several faiths have differing 
references for their houses/bodies of 
worship.   
 
The beginning point for evaluating how to 
handle a Church transaction is to request 
copies of its governing documents, which 
may exceed customary articles of 
incorporation and bylaws (assuming these 
are in existence AND can be located).  It is 
important to determine all of the governing 
documents as the requirements should be 
strictly followed.  The governing documents, 
if any, should enable you to determine the 
actual type of corporate entity the Church is 
deemed to be under the applicable 
provisions of the Code.  I have handled 
transactions involving Churches that were 
established as Nonprofit Corporations, 
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Special Purpose Entities established under 
§§ 10A-20-1.01, et. seq., and those that 
were not formally established at all, thereby 
falling under the Unincorporated Nonprofit 
Association provisions set out in the Code in 
§10A-17-1.01, et. seq.   
 

A. Corporation Sole.  

The easiest Church properties to handle are 
those owned by the Catholic Church as 
each of the Bishops (the Bishop of 
Birmingham and the Bishop of Mobile) 
constitutes a Corporation Sole and properly 
prepared powers of attorney are of record 
authorizing various Church officials to 
convey Church property. 
 

B. Church Corporations. 

 Many of the major denominations 
have unique governing documents that this 
article will not address.  From a pure 
numbers perspective, this writer would 
assert that the majority of Churches in 
Alabama are established as autonomous 
congregational Churches organized under § 
10A-20-2.01 of the Code.  The provisions 
relative to real property, with certain 
emphasis added, are as follows: 

§ 10A-20-2.03. Independence of church 
corporations in control of real property. 

(a) Unless otherwise clearly stated in the 
deed or other instrument under which any 
church corporation organized under this 
article derives title or unless afterwards 
approved by a majority of the adult 
members of the congregation of the church 
at a meeting held after announcement from 
the pulpit of the church at least seven days 
from the date of the announcement, the 
church corporation, whether heretofore or 
hereafter organized and incorporated under 
this article, shall be, and shall remain, a 
distinct and independent church corporation 
free from the regulation and control of any 
higher church body, denomination, or other 
organization with which it is now, or 
hereafter, associated or affiliated insofar as 
the management, control, disposition, or 
alienation of its real property is concerned. 
  

(b) The provisions of this section shall in 
nowise be construed as conferring on any 
church organized under this article greater 
power of control over its real property than it 
possessed prior to its passage nor shall this 
section be construed as diminishing in any 
respect the control or supervision of the real 
property of the church organized under this 
article exercised by any higher church body, 
denomination, or other organization prior to 
its passage. 

§ 10A-20-2.05. Borrowing of money and 
securing same by mortgage or deed of 
trust. 

The trustees, or a majority of them, or 
authorized agents of any church, 
conference of churches, societies, or 
associations organized by special charter or 
under the general laws of this state, may 
borrow money to an amount as may be 
authorized by a majority of the trustees or 
authorized agents and may, by mortgage or 
deed of trust, convey all or any part of the 
property owned, real or personal, or both, to 
secure the payment of any debt contracted 
by the trustees or authorized agents; but 
before the mortgage or deed of trust can 
be executed, a majority of the board of 
trustees or authorized agents shall have 
first authorized the incurring of the debt 
and the execution of the mortgage or 
deed of trust on all or part of the real or 
personal property, or both, of the 
church, conference of churches, society, or 
association, which authorization must be 
made at a meeting of the board of 
trustees or authorized agents 
specifically called for the purpose. Any 
church, conference of churches, society, or 
association may grant to its board of 
trustees or authorized agents the power to 
convey by mortgage or deed of trust any or 
all of its property, real or personal, it may 
then own or may thereafter acquire for the 
purpose of securing any debt contracted by 
the board of trustees. A certified copy of 
the minutes of the church, conference of 
churches, society, or association, or of the 
board of trustees or authorized agents, 
shall be prima facie evidence of the 
authority of the board of trustees or 
authorized agents. 
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§ 10A-20-2.06. Sale and conveyance of 
property. 

The trustees or other authorized agents 
of any church, conference of churches, 
society, association, or other corporation 
organized under this article may sell and 
convey all or part of the property thereof, 
real or personal, as they may be 
authorized to do by resolution of the 
church, conference of churches, society, 
association, or other corporation 
assembled at a regular meeting or 
special meeting. If a special meeting, 
notice of the time, place, and object of 
the meeting must be given at least 10 
days prior to the special meeting by 
posting notice at the place of regular 
meetings. 
  
 It is important to insure that real 
property transactions for Churches comply 
with the provisions of the Code and their 
various governing documents, which need 
to be consistent.  When I am involved in a 
transaction in which a congregational 
Church is also involved, I fully expect that I 
will be required to perform some curative 
work on the underlying governance 
documents.  I typically have the Church 
Clerk certify as to the authority, identity of 
trustees, the method of notice, etc. 
 

C. Nonprofit Corporations. 

I have encountered several Churches, 
including congregational Churches, that 
were set up as typical non-profit 
corporations and their transactions would be 
governed by the following statute: 

§ 10A-3-6.01. Sale, lease, exchange, or 
mortgage of assets. 

A sale, lease, exchange, mortgage, 
pledge or other disposition of all, or 
substantially all, the property and assets 
of a nonprofit corporation may be made 
upon the terms and conditions and for the 
consideration, which may consist in whole 
or in part of money or property, real or 
personal, including shares of any 

corporation for profit, domestic or foreign, as 
may be authorized in the following 
manner: 
  

(1) If there are members entitled to vote 
thereon, the board of directors shall 
adopt a resolution recommending the 
sale, lease, exchange, mortgage, 
pledge or other disposition and 
directing that it be submitted to a vote 
at a meeting of members entitled to 
vote thereon, which may be either an 
annual or a special meeting. Written 
notice stating that the purpose, or one of 
the purposes, of the meeting is to 
consider the sale, lease, exchange, 
mortgage, pledge, or other disposition of 
all, or substantially all, the property and 
assets of the nonprofit corporation shall 
be given to each member entitled to vote 
at the meeting, within the time and in the 
manner provided by this chapter for the 
giving of notice of meetings of members. 
At the meeting the members may 
authorize the sale, lease, exchange, 
mortgage, pledge, or other disposition 
and may fix, or may authorize the board 
of directors to fix, any or all of the terms 
and conditions thereof and the 
consideration to be received by the 
nonprofit corporation therefor. The 
authorization shall require at least two-
thirds of the votes entitled to be cast 
by members present or represented by 
proxy at the meeting. After the 
authorization by a vote of members, the 
board of directors, nevertheless, in its 
discretion, may abandon the sale, lease, 
exchange, mortgage, pledge, or other 
disposition of assets, subject to the rights 
of third parties under any contracts 
relating thereto, without further action or 
approval by members. 

  

(2) If there are no members, or no 
members entitled to vote thereon, a sale, 
lease, exchange, mortgage, pledge, or 
other disposition of all, or substantially 
all, the property and assets of a 
nonprofit corporation shall be authorized 
upon receiving the vote of a majority of 
the directors in office. 
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 D. Unincorporated 
Associations. 

 Congregational churches, 
particularly older ones, may be 
unincorporated associations that 
previously could not own property at 
common law.  The statutory provisions for 
transactions involving a conveyance by 
an unincorporated association are as 
follows: 

§ 10A-17-1.05. Real and personal 
property; nonprofit association as legatee, 
devisee, or beneficiary. 

(a) Unless prohibited or otherwise 
limited by its written rules or governing 
documents, a nonprofit association in its 
name may acquire, hold, encumber, or 
transfer an estate or interest in real or 
personal property. 
  

(b) Unless prohibited or otherwise limited by 
its written rules or governing documents, a 
nonprofit association may be a legatee, 
devisee, or beneficiary of a trust or contract. 
  

(c) Real and personal property in Alabama 
may be acquired, held, encumbered, and 
transferred by a nonprofit association, 
whether the nonprofit association or a 
member has any other relationship to 
Alabama. 

§ 10A-17-1.06. Statement of authority as 
to real property. 

(a) A nonprofit association shall execute 
and record a statement of authority to 
transfer an estate or interest in real 
property in the name of the nonprofit 
association. 
  
(b) An estate or interest in real property in 
the name of a nonprofit association may be 
transferred by a person so authorized in a 
statement of authority recorded in the office 
of the judge of probate of the county in 
which the real property is located. 
  

(c) A statement of authority shall set 

forth: 
  

(1) The name of the nonprofit 
association; 

  

(2) The address in Alabama, including the 
street address, if any, of the nonprofit 
association, or, if the nonprofit association 
does not have an address in Alabama, its 
address out of state; 

  

(3) The name or title of a person 
authorized to transfer an estate or 
interest in real property held in the 
name of the nonprofit association; and 

  

(4) The action, procedure, or vote of 
the nonprofit association which 
authorizes the person to transfer the 
real property of the nonprofit association 
and which authorizes the person to 
execute the statement of authority. 

  

(d) A statement of authority shall be 
executed and recorded in the same 
manner as a deed by a person who is not 
the person authorized to transfer the 
estate or interest. 
  

(e) The judge of probate may collect a fee 
for recording a statement of authority in the 
amount authorized to be collected by and 
for the judge of probate pursuant to Section 
10A-1-4.31 for filing a certificate of 
formation. 
  

(f) An amendment, including a cancellation, 
of a statement of authority shall meet the 
requirements for execution and recording, 
and be accompanied by payment of the 
same recording fee payable to and for the 
judge of probate, of an original statement. 
Unless cancelled earlier, a recorded 
statement of authority as amended is 
cancelled by operation of law five years 
after the date of the most recent amended 
statement of authority. 
  
(g) If the record title to real property is in 
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the name of a nonprofit association and 
the statement of authority is recorded in 
the office of the judge of probate of the 
county in which the real property is 
located, the authority of the person 
named in a statement of authority is 
conclusive in favor of a person who 
gives value without notice that the 
person lacks authority. 

§ 10A-17-1.15. Transition concerning real 
and personal property. 

(a) If, before January 1, 1996, an estate or 
interest in real or personal property was 
purportedly transferred to a nonprofit 
association, on January 1, 1996 the 
estate or interest vests in the nonprofit 
association unless the parties have 
treated the transfer as ineffective. 
  

(b) If, before January 1, 1996, the transfer 
vested the estate or interest in another 
person to hold the estate or interest as a 
fiduciary for the benefit of the nonprofit 
association, its members, or both, on or 
after January 1, 1996, unless otherwise 
prohibited by terms of a written trust, the 
fiduciary may transfer the estate or interest 
to the nonprofit association in its name, or 
the nonprofit association, by appropriate 
proceedings, may require that the estate or 
interest be transferred to it in its name. 

  

IV. Limited Partnerships. 

 Another corporate entity that rears 
its head from time to time is the limited 
partnership.  From what I have seen, this 
entity should be laid to rest permanently.   
My recommendation would be to convert 
LPs to a limited liability company in order to 
allow more flexibility and to minimize the 
unlimited liability currently thrust upon the 
general partners, some of whom are 
individuals.     

 As with some of the smaller 
churches, I find that I must take corrective 
action with the Certificate of Limited 
Partnership as many are not updated as 
required by the Code.  Review the 

Certificate carefully and insist on a recorded 
update if needed. 

 While the authority to handle matters 
of the partnership lie with the general 
partner, or a majority of the general partners 
if more than one, and a limited partner, 
acting alone, has no authority to bind the 
partnership, there are statutory limitations 
on the authority of the general partners 
which require the consent of the limited 
partners, as set forth in the following 
statutes: 

§ 10A-9-4.02. General partner agent of 
limited partnership. 

 (a) Each general partner is an agent of 
the limited partnership for the purposes of 
its activities. An act of a general partner, 
including the signing of a record in the 
partnership’s name, for apparently 
carrying on in the ordinary course the 
limited partnership’s activities or 
activities of the kind carried on by the 
limited partnership binds the limited 
partnership, unless the general partner 
did not have authority to act for the 
limited partnership in the particular 
matter and the person with which the 
general partner was dealing knew, had 
received a notification, or had notice 
under Section 10A-9-1.03(d) that the 
general partner lacked authority. 

 (b) An act of a general partner which is 
not apparently for carrying on in the 
ordinary course the limited partnership’s 
activities or activities of the kind carried on 
by the limited partnership binds the limited 
partnership only if the act was actually 
authorized by all the other partners. 

§ 10A-9-4.06. Management rights of 
general partner. 

(a) Each general partner has equal rights 
in the management and conduct of the 
limited partnership’s activities. Except as 
expressly provided in this chapter, any 
matter relating to the activities of the 
limited partnership may be exclusively 
decided by the general partner or, if there 
is more than one general partner, by a 
majority of the general partners. 
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(b) The consent of each partner is 
necessary to: 

 (1) amend the partnership agreement; 

 (2) amend the certificate of limited 
partnership to add or, subject to Section 
10A-9-11.10, delete a statement that the 
limited partnership is a limited liability limited 
partnership; and 

 (3) sell, lease, exchange, or otherwise 
dispose of all, or substantially all, of the 
limited partnership’s property, with or 
without the good will, other than in the 
usual and regular course of the limited 
partnership’s activities. 
 
Therefore, the sale or financing of real 
estate belonging to a single asset limited 

partnership, such as an apartment complex 
or office building, requires the consent of all 
partners, general and limited, unless the 
partnership agreement specifically 
provides otherwise. Unfortunately, I have 
encountered several entities that either 
have no partnership agreement or the 
agreement is silent on the issue.  In such 
event, I would suggest obtaining a 
representation from the general partner(s) 
that the transaction complies with the above 
referenced exceptions if less than all of the 
partners will be signing the consent. 
 
Editor’s Note: There are a number of forms 
that can be used in a transaction to 
document the authority of the entity and 
individual(s) acting on behalf of an entity. 
Please feel free to contact the State Office 
for assistance. 

 


