
Powers of Attorney 

 

 
 The use of a Power of Attorney ("POA") has increased to such a degree that new terms of art 

have been introduced into the regular lexicon of conveyancers.  POAs that are titled either "Springing", 

"Durable", or "Limited" are seen with routine regularity.  However, they are sufficiently distinct from 

each other that care should be taken that any applicable criteria are met.  Before evaluating the dedicated 

minutiae of any distinct POA, a general understanding of its use is in order. 

 

 Inquiry:  Conveyancers routinely confront the need to examine, and confirm, various instances 

of authority in the day-to day practice of real estate.  For example, is an executor of an estate authorized 

by probate court license or by power in a will to sell a decedent's real estate? Does a corporate vote exist 

which bestows authority on an officer to perform certain acts? Or does a trust describe in sufficient 

detail the manner in which a trustee can properly convey trust-held real estate? 

 

 In each of these circumstances, a conveyancer is usually forewarned that inquiry or investigation 

must be made in advance of a closing since the matters are first raised in a title search of the underlying 

property. A corporation or trust may presently hold title or a probate search will disclose the death of a 

record owner. In these circumstances, the conveyancer has the benefit of prior notice that allows him or 

her to take appropriate advance steps to confirm authority. 

  

 However, POAs are usually introduced to the conveyancer at the proverbial 11th hour. 

Sometimes a heads-up is provided in a phone call on the morning of or day before a scheduled closing, 

or, as is more often than not, a POA is simply presented to the attorney at closing with no advance 

warning whatsoever. Moreover, POAs are no longer the exclusive domain of sales whereby a seller may 

delegate his or her responsibilities to a third party.  With increasing frequency, they are being introduced 

by borrowers at sales or even refinances. 

 

In any event, regardless of the circumstance, inquiry should always be made as to the 

whereabouts of the POA's principal. Why is the record owner unable to attend the closing or execute a 

deed?  Or a borrower in a refinance in which there is a large cash-out? 



 

Usually, a reasonable explanation is forthcoming. Vacation or business plans have intervened 

and caused the principal to be unavailable. Or, the POA had been previously executed and granted as 

part of an estate plan on behalf of a person whose ability to conduct his or her own affairs has since 

become difficult due to physical or mental incapacity.  It is always good practice to ascertain the need 

for the use of a POA prior to accepting it. 

 

Form:  A POA must be conferred by a person who had, at the time of its execution, the proper 

capacity to do so. For example, a minor or mentally incapacitated person executing a POA may have 

committed a void or voidable act which renders the POA invalid. Or, a Trust may lack a clear 

"delegation of power" clause which may make suspect any grants of a POA to a third party. 

 

The POA must also be effective for the contemplated use.  It is the sole measure of an agent's 

authority and will be strictly construed and should be reviewed closely to make sure it has not lapsed or 

terminated and should describe and enumerate its powers and authority with sufficient particularity to 

avoid confusion and ambiguity.  Clear powers authorizing the execution of deeds, mortgages, etc., 

should exist.  If defined as "Limited" in its application, then those articulated limitations cannot be 

exceeded.   

 

The principal's incapacity does not affect a POA so long as the power is durable in nature. A 

durable POA is created by simply including a statement within the power that it is not affected by the 

subsequent disability or incapacity of the principal (See M.G.L. c. 201B, §§ 1 to 7). 

 

At the time the POA is exercised (whether or not it is durable in nature) an Affidavit must be 

obtained from the principal which states, at the minimum, that: 

 

• the POA has not been revoked. 

• the POA has not been terminated by death of the principal. 

• the POA has not been terminated by mental illness or other disability of the 

principal (N.B. this element is not required if the POA is durable). 

 



Furthermore, both the original POA as well as the above Affidavit must be recorded to properly 

effectuate its use in any real estate transaction. 

 

Exercise:  It is as equally important to use due care in the exercise of a POA. Although most 

conveyancers review and inquire about a POA consistent with the above observations, it is surprising 

how frequently mistakes and omissions are made when a proper POA is ultimately exercised.  

Irregularities in the exercise of a POA can defeat the bona fide intentions of its use.  The following 

example of a deed highlights the primary areas where problems arise when a POA is used. 

 

Grantor:  The Grantor clause of a deed should not reference a POA.  It is the act of the 

Grantor (i.e. the principal ) that is vital to effectuate a conveyance of real estate and not the agent 

of the POA. 

 

Although, the sale is being effectuated through the exercise of a POA, legal, record title 

remains in the principal's name.. The POA is the means by which transfer of title is occurring on 

behalf of the Grantor.  In other words, it is the Grantor's title that is being conveyed and not the 

agent's. 

 

Thus, a conventional Grantor clause should always be recited in a deed as if there was no 

POA. 

 

  Signature:  The actual act of executing a deed by means of a POA is the singular area in 

which the most different approaches are found.  The following recommendation is taken from 

the recently promulgated Land Court Guidelines for Registered Land: 

 

   ______________________________________ 

   /s/ Mary Doe by John Doe her Attorney in Fact 

   under Power of Attorney recorded/registered with…. 

 

  John, as the holder of the POA, will then sign Mary's name.  The Guidelines also find 

acceptable a signature by "John Doe for Mary Doe".  Regardless of which signature style is 



adopted, it is as equally important to identify the record reference for the location of the POA. 

   

Acknowledgment Clause:  Acknowledgment of the Grantor/principal's "free act and 

deed" is of greater importance than that of the agent.  The Land Court Guidelines capture that 

preference in their sample acknowledgment clause: 

 

   "Then personally appeared the aforementioned John Doe and 

   acknowledged the foregoing instrument to be the free act and  

   deed of Mary Doe." 

 

  Another acceptable acknowledgement clause recognizes both the act of the 

Grantor/principal as well as the agent: 

 

   "Then personally appeared the aforementioned John Doe and  

acknowledged the foregoing instrument to be his free act and deed and the free 

act and deed of Mary Doe." 

 

Regardless of which form, or variation of same, is used, it should clearly demonstrate 

that an acknowledgement of the Grantor/principal is being taken. 

 

Self-dealing:  If the agent is the purchaser of the principal's property, regardless of the fairness  

of the price paid, it may be a problem absent some form of self-dealing provision in the POA.  

Occasionally we will be asked to insure a title whereby the purchaser is the named agent in the POA and 

whereby said agent will be exercising the POA to effectuate the sale.  Or, we will be asked to insure a 

transaction in which the present owner acquired title by a deed for nominal consideration in which a 

POA was exercised. 

 

The dual issues of self-dealing and exercise of a POA for less than valuable consideration can 

prove troublesome.  A well drafted POA can anticipate, and prevent, any issues arising from either 

situation.  A sample provision follows: 

 



 "AUTHORITY TO ENGAGE IN SELF-DEALING.  Any and all of my 

attorney(s)-in-fact are expressly authorized to engage in self-dealing, without limitation, 

and nothing contained in this document shall be construed to the contrary.  Self-dealing 

shall include any and all transactions entered into or on behalf of the Principal in which 

the attorney(s)-in-fact may derive a benefit, either directly or indirectly, tangible or 

intangible, or for full or nominal consideration." 

 

Springing:  Occasionally, a POA is granted which is not immediately operative but is 

dependent on the occurrence of a "triggering" event.  The most common instance of such an 

event can be found in a "Springing" POA which requires some form of incapacity or disability of 

the principal in order to become effective.  The problem that arises from such a POA is the need 

to establish the requisite disability or incapacity in order to trigger the POA.  A well drafted POA 

will describe the operative triggering event with sufficient clarity.  It will also provide self-

contained means by which to conclusively establish the event.  For example, the POA may 

provide a means by which a physician's certification may establish the necessary disability or 

incapacity. 

 


