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I  would like to welcome you all to our 
initial publication of Stewart Title’s The 

Massachusetts Focus, our quarterly 
newsletter.  We hope you will find this, 
and subsequent editions, informative and 
helpful.  Our goal is to keep all of you 
informed and tuned in to the case law, 
underwriting issues, and business 
concerns that affect your conveyancing 
practice.  We also want to keep you 
apprised of the services and products 
available to you as a Stewart agent. 

You should all be aware that our back title 
system is available on the Internet.  This 
allows you to search and print back 
Stewart Title policies at your office.  We 
also have a new service that will allow our 
agents to issue their own Insured Closing 
Letters online through a secure Internet 
site.  Please also take advantage of a 
national discount program that will allow 
our agents to realize considerable savings 
on FedEx charges, UPS charges, and other 
services.  Please contact your Stewart 
Title representative for more details on 
any of the aforementioned services. 

On the national scene, Stewart 
Information Services Corporation, the 
parent company to Stewart Title Guaranty 
Company, reported the highest revenues 
and net earnings for the year 2001 in the 
Company’s history.  Revenues for the 
year 2001 were $1.27 billion and Net 
Earnings for the year were $48.7 million.  
The Company’s achievements and 
investment value were recognized by the 
financial community, with the inclusion of 
Stewart on Forbes Platinum 400 list of 

America’s best performing big companies 
for 2002. 

I would also like to take this opportunity 
to thank all of you for your loyalty and 
support over the past years.  We truly 
appreciate your business and look forward 
to being of service to you for years to 
come. 

Title Standard Spotlight 
– Ward P. Graham 

New England Region Counsel 

T he Title Standard Spotlight will be a 
regular feature of The Massachusetts 

Focus newsletter.  With each issue, we 
will focus on one or two of the 
Massachusetts Conveyancers Association 
Title Standards to better familiarize our 
readers with the Title Standards 
themselves and the use of the Title 
Standards in resolving many of the title 
issues faced by conveyancers on a regular 
basis. 

In this issue, we will discuss Title 
Standard No. 61, Massachusetts Estate 
Tax Liens With Respect To Transfers 
For Inadequate Consideration.  This 
Title Standard is derived from the revision 
to G.L.c. 65C, §14, inserted by St. 1985, 
c. 711, §15, which essentially eliminated 
the so-called “transfers in contemplation 
of death” rule.  Inasmuch as the 
Massachusetts Gross Estate has been, with 
certain exceptions, based upon the Federal 
Gross Estate under the Internal Revenue 
Code (IRC), see, G.L.c. 65C, §§1(d) and 
1(f), the contemplation of death rule was 
initially derived from the provisions of 
IRC §2035, entitled “Adjustments for 
certain gifts made within 3 years of 
decedent’s death.”  Massachusetts,  



Stewart Title Guaranty Company  The Massachusetts Focus 

however, created its own definition of the contemplation of 
death rule as follows: 

[N]otwithstanding [IRC §2035], the value of the 
gross estate shall include the value of all property to 
the extent of any interest therein of which the 
decedent has at any time made a transfer, 
relinquished a power, or exercised or released a 
general power of appointment, except in case of a 
bona fide sale for an adequate and full consideration 
in money or money’s worth, by trust or otherwise, 
during the three year period ending with the date of 
the decedent’s death; provided, however, that the 
value of such property or interest therein so 
transferred or subject to the power so relinquished, 
exercised or released exceeds ten thousand dollars 
for any person during a calendar year; . . . 

G.L.c. 65C, §1(d)(1).  In other words, the value of any 
property of a decedent transferred for no or nominal 
consideration (a gift) within 3 years prior to his or her 
death was brought back into the Massachusetts Gross 
Estate even though the property was not owned by the 
decedent at the time of the decedent’s death nor had the 
decedent retained any legally recognizable interest in the 
property until death.  Nonetheless, being part of the Gross 
Estate, such property was subject to the Massachusetts 
Estate Tax Lien created under G.L.c. 65C, §14.1 

The effect this “transfers in contemplation of death” rule 
had on conveyancers and title examiners was to require that 
the title to such property be run out for nominal 
consideration transfers in the grantor indices and in the 
Probate indices to see if there was any evidence of the 
transferor dying within three years from the transfer, 
thereby triggering the application of the Estate Tax 
provisions to the transferred property.  The problem was 
that there was always the possibility that the transferor may 
have died in another county or state and no record of the 
death may have been found in the county in which the 
property was located so one would never know if the 
property was subject to the Estate Tax provisions.  
Furthermore, if you were doing a transaction within the 
three-year period and even if you knew the transferor was 
alive at that time, you had to keep your fingers crossed that 
the transferor did not die before the three-year period 
expired.  Until a statutory amendment to G.L.c. 65C, §14, 
in 1985, bona fide purchasers from the nominal 
consideration transferee were not protected. 
                                                           

                                                          

1 G.L.c. 65C, §14(a) provides:  “Unless the tax imposed by 
this chapter is sooner paid in full, it shall be a lien for ten 
years from the date of death upon the Massachusetts gross 
estate of the decedent . . .”  (Emphasis added.)  Thus, even 
if the decedent didn’t have any ownership interest at the 
time of death in property brought back into the Gross 
Estate under the “contemplation of death” rule, the 
property was subject to the Estate Tax Lien. 

Since being amended by St. 1985, c. 711, §15, G.L.c. 65C, 
§14(b), has provided protection against the Massachusetts 
Estate Tax Lien for bona fide purchasers from the nominal 
consideration transferees, but only when the transfer is an 
outright transfer of the transferor’s interest in the property.  
The second sentence of c. 65C, §14, provides: 

Any part of such real property, which, prior to the 
decedent’s death, was conveyed by a deed of the 
decedent not disclosing an intention that it take 
effect in possession or enjoyment at or after his 
death and such deed was recorded or registered 
prior to the decedent’s death, and any part of such 
personal property2 transferred by, or transferred by 
a transferee of, such spouse, transferee, trustee, 
surviving tenant, person in possession of property 
by reason of the exercise, nonexercise, or release of 
a power of appointment, or beneficiary, to a bona 
fide purchaser, mortgagee or pledgee, for an 
adequate and full consideration in money or 
money’s worth shall be divested of the lien provided 
in subsection (a), and a lien shall then attach to all 
the property of such spouse, transferee, trustee, 
surviving tenant, person in possession, beneficiary, 
or transferee of any such person, except any part 
transferred to a bona fide purchaser, mortgagee or 
pledgee for an adequate and full consideration in 
money or money’s worth.  (Emphasis added.) 

In other words, if the decedent had transferred title to real 
property for nominal consideration and the deed (1) was 
recorded prior to death and (2) did not disclose an intention 
that it take effect in possession or enjoyment at or after his 
death, then what I refer to as an “Evaporating Estate Tax 
Lien” or a “Domino Estate Tax Lien” arises with respect to 
that property.  Under this provision, the lien is there against 
the property until it is transferred by one of the various 
categories of transferees mentioned in the statute to a bona 
fide purchaser, mortgagee or pledgee, for value.  Notice 
that the statute does not require that the bona fide 
purchaser, mortgagee or pledgee (I’m not sure what that 
might be in a real estate context) have to be without notice 
of the lien.  All they need to do is pay value.  Thus, as to a 
bona fide purchaser or mortgagee,3 the lien evaporates 

 
2 It seems that a comma should have been placed here so 
that the rest of the discussion about the property being 
divested of the lien upon transfer out of the donee to a bona 
fide purchaser would apply to the real property conveyed 
by an inter vivos deed as well as to personal property.  
Without the comma, grammatically, it might look like the 
lien divestiture provision applies to such real property 
immediately upon the inter vivos recording of the deed to 
the donee without the necessity of a transfer by the donee 
to a bona fide purchaser.  Such a result, of course, wouldn’t 
make much sense. 
3 I’m going to drop reference to “pledgees” from this point 
forward. 
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Comment from the property upon the recording of the deed or 
mortgage to them.  As to the nominal consideration 
transferee (donee), the lien evaporates from the property 
deeded to a bona fide purchaser or mortgaged to a bona 
fide mortgagee but then attaches to all the remaining 
property of the donee, including the proceeds of the sale or 
mortgage loan.  Even then, however, upon sale or mortgage 
of any of the donee’s remaining property, the lien 
evaporates again as to the bona fide purchaser or 
mortgagee and remains with the remaining assets of the 
donee and attaches to any proceeds of the transaction 
coming to the donee. Thus, as to the donee, the lien is more 
in the nature of a domino lien than an evaporating one. 

With reference to (1), a deed reserving a life estate 
in the transferor discloses an intention that it takes 
effect upon or after the death of the transferor. 

With reference to (3), the last referenced transfer 
may have occurred before or after the original 
transferor’s death. 

As indicated by the Comment with respect to item number 
(1) of the standard, one of the major issues that usually 
arises in these situations is determining if the nominal 
consideration transfer deed “disclose[s] an intention that it 
take effect in possession or enjoyment at or after [the 
transferor’s] death.”  If it does disclose such an intention, 
then the “evaporating” lien provisions of the statute won’t 
apply as indicated by the Title Standard.  The life estate 
situation discussed in the Comment is quite common 
nowadays and presents a clear instance in which possession 
and enjoyment by the remainders must, as a legal matter, 
await the life tenant’s death.  Of course, there are other 
obvious situations, such as when the transferor deeds to 
himself and others, thereby retaining a fractional interest as 
a tenant in common, joint tenant, or tenant-by-the-entirety 
(ignoring the moiety aspects of the latter for purposes of 
this issue). 

In addition to the more obvious retained interest situations 
just mentioned, we have other types of interests that may 
be considered to take effect in possession or enjoyment at 
or after the transferor’s death that may not be so obvious.  
Revocable transfers may be considered as taking effect at 
death, particularly where the right to revoke does not expire 
until the transferor does.  Revocable trusts would be a 
classic example, especially where the transferor is the 
lifetime beneficiary and other beneficiaries must await his 
or her death to obtain their remainder interest.  Less subtle 
would be a transfer to a trust, whether or not revocable, in 
which the transferor is the lifetime beneficiary and the 
trustee.  In accordance with IRC §2038, revocable transfers 
might also include transfers with retained powers to alter, 
amend, or terminate the transfer or the trust.  Such 
provisions are frequently seen in Massachusetts in real 
estate title holding trusts, whether nominee trusts or true 
trusts, so be very circumspect about nominal consideration 
transfers to trusts.  A transfer in which some form of power 
of appointment (i.e., the power to control who ends up with 
the property), by Will or otherwise, may also be deemed to 
fall within the category of transfers considered to take 
effect in possession or enjoyment after death of the 
transferor.  While not seen very often, a lease-back 
arrangement, especially with nominal rent, may also fall 
within this category.  Essentially, about the only time 
you’re safe in relying on the “evaporating” lien provisions 
of c. 65C, §14, and Title Standard No. 61 is when the 
transfer is an outright transfer of all of the transferor’s 
interest in the property.  As always, however, if you have 
any questions or doubts about the application of the statute 

As a result of this statutory amendment, we need no longer 
be concerned about the Massachusetts Estate Tax Lien 
being imposed on property transferred outright by a 
decedent before his or her death no matter how long or 
short the time frame, so long as the deed is recorded prior 
to death.  Accordingly, we just need to run the owner of 
property up to the point the deed is recorded to make sure 
there is no evidence in the Registry or Probate records of 
the transferor’s death before the deed gets recorded.  There 
is still the risk, of course, that the transferor may have died 
prior to recording but outside the county or the state.  But, 
first, that is still relatively rare and, second, given the intent 
of the statute, under those circumstances, a purchaser for 
value would not only be a bona fide purchaser but a bona 
fide purchaser without notice of the pre-recording death 
and, therefore, the potential attachment of the lien, and 
would be protected against any assertion of the lien by the 
Department of Revenue. 

The Massachusetts Conveyancers Association eventually 
adopted Title Standard No. 61 to help guide conveyancers 
and title examiners in the basic application of the bona fide 
purchaser protection under c. 65C, §14(b).  That standard 
provides as follows: 

A transfer of an interest in real estate is free of the 
Massachusetts Estate Tax Lien, where, prior to a 
transferor’s death, such transfer is made for 
apparently less than adequate consideration, and 

(1) the deed or other instrument evidencing the 
transfer did not disclose any intention that it take 
effect upon or after the death of the transferor; 

and 

(2) such deed or other instrument was recorded 
prior to the transferor’s death; 

and 

(3) subsequent to such recording or registration such 
real estate interest was transferred by the 
transferee or by his subsequent transferee to a 
purchaser for adequate consideration. 

  Spring 2002, Vol. 1, No. 1 – Page 3 



Stewart Title Guaranty Company  The Massachusetts Focus 

or the Title Standard to any such situation you encounter, 
please don’t hesitate to call your friendly Stewart Title 
underwriting counsel to discuss your situation. 

Counsel Q&A 
Contributors: 

– Richard Urban  
Vice President and Massachusetts State Counsel 

– Gregory J. Donovan 
Agency Account Manager 

Q uestion:  Record title to my property was once in the 
name of a husband and wife, tenants by the entirety.  

The married couple then divorced and, pursuant to a filed 
separation agreement, the husband conveyed title to the 
wife.  Pursuant to additional terms of the agreement, the 
wife granted the husband a mortgage which was recorded 
simultaneously with the deed.  The agreement defines the 
circumstances under which the wife must pay back the 
husband.  It also nominates an attorney to act as a “Master” 
for purposes of discharging the mortgage in the event that 
the husband refuses to do so.  The wife is attempting to 
refinance the property in order to fulfill her obligations 
under the agreement but the husband refuses to cooperate.  
I’ve been asked to go forward with the refinance 
nonetheless and accept a discharge executed by the 
“Master.”  Is this appropriate? 

A nswer:  Accepting a discharge from a “Master” 
without further ado will not be effective.  However, 

adopting a hybrid response and conceptually satisfying the 
language of the agreement should prove satisfactory.  Rule 
70 of the Domestic Relations Rules of Procedure is 
identical to its Civil Rules counterpart, which states, in 
pertinent part, as follows: 

Rule 70.  JUDGMENT FOR SPECIFIC ACTS; 
VESTING TITLE 

If a judgment directs a party to execute a 
conveyance of land or to deliver deeds or other 
instruments or to perform any other specific act and 
the party fails to comply within the time specified, 
the court may direct the act to be done at the cost of 
the disobedient party by some other person 
appointed by the court and the act when so done has 
like effect as if done by the party.  (Emphasis 
added.) 

In other words, the wife must first obtain a judgment 
compelling the husband to execute a discharge within a 
specified period of time.  If the husband then fails to act 
pursuant to the judgment, a separate motion may be filed 
seeking the appointment of a “Master” for the purpose of 
executing a discharge of the mortgage.  The appointed 
Master may then execute the subject discharge consistent 
with the terms of the separation agreement.  All of the court 

papers that are filed should provide sufficient detail and 
reference to remove any ambiguity or challenge to the 
process. 

Q uestion:  The granting clause of the current deed reads 
as follows: 

I, John Smith grant to myself, John Smith, for life 
with full power to sell, mortgage and convey, 
remainder to my children, Richard Smith and Julia 
Smith, as tenants in common and not as joint 
tenants. 

John Smith wants to sell the property but his children will 
not be joining in the deed.  Can John Smith unilaterally sell 
the property without an accompanying release from the 
remainderpersons? 

A nswer:  Yes he can.  Park’s, Mass. Practice, succinctly 
summarizes this ability whose critical feature is the 

retained power to sell: 

A power of sale in the life tenant does not render the 
remainder contingent.  A remainder after a life 
estate is nonetheless vested because subject to being 
defeated by the exercise of a power to sale if, apart 
from the existence of the power, it would be a 
vested remainder.  Such a remainder is a vested 
remainder subject to being divested by the exercise 
of the power rather than a contingent remainder.” 
(See Massachusetts Practice, Real Estate Law, Park, 
Volume 28, Section 124.) 

Thus, a deed may be accepted from only the life tenant, but 
one must ensure that the retained power of sale is being 
exercised in order to convey fee simple to any successor. 

Q uestion:  My title search of the property has disclosed 
an attachment against the homeowner who is trying to 

refinance.  After I informed her of this issue and the need 
to resolve the attachment, she produced a discharge 
executed by a deputy sheriff.  Is this a valid means to 
release an attachment? 

A nswer:  As you know, there are a variety of ways to 
discharge or dissolve an attachment and a good 

summary of them is provided in Title Standard No. 49.  
The particular methodology in your case is supported by 
subsection (4) of the Standard which states that a real estate 
attachment is discharged or dissolved by: 

[T]he deposit with the attaching officer of a sum of 
money equal to the amount of the attachment 
authorized by the court; . . . 

This observation, in turn, originates from G.L.c. 223, §128, 
which states: 
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Q uestion:  I am preparing a Stewart Lender’s Title 
Policy and notice that there is a Declaration of 

Homestead on record.  Should this be mentioned anywhere 
in the policy? 

A defendant may dissolve an attachment by 
depositing with the attaching officer an amount of 
money equal at least to the amount of the 
attachment, which the officer shall hold in place of 
the property attached and which shall be subject to 
be disposed of in the same manner. A nswer:  The Declaration of Homestead should be 

listed on Schedule B, Part II with Subordinate Matters.  
By statute, a primary residence is exempt from levy on 
execution and sale for payment of debts with one of the 
exceptions being for a debt contracted for the purchase of 
the home.  Obviously, a borrower may not assert their 
homestead rights against a mortgagee with whom they 
incurred a debt in order to facilitate the purchase of the 
otherwise protected home.  On a refinance transaction, 
where a Homestead may have already been filed in the 
past, the mortgage document almost always states that the 
borrower waives or subordinates any of his or her rights of 
Homestead with regard to the debt incurred on that 
particular transaction. 

Consequently, a discharge of an attachment from the 
sheriff’s office that filed the original attachment can work. 

Editor’s footnote:  The discharge which was obtained was 
executed by a deputy sheriff and provided very precise 
detail for the attachment itself.  However, it failed to 
acknowledge any deposit of monies by the borrower with 
the sheriff’s office nor did it incorporate or make any 
reference to the above statue as a source of authority for the 
execution of the attachment.  The office’s explanation for 
the use of this form was simply “We’ve done hundreds and 
hundreds of them this way and that’s the way we’ve always 
done them.”  The Comment Section of the Title Standard 
suggests that recording the officer’s receipt is sufficient 
evidence of the deposit of money.  However, the sheriff’s 
office was found to be intransigent and could not be 
persuaded to provide a revised form or any additional 
information above and beyond the executed discharge.  
However, we were able to obtain a copy of the borrower’s 
check and the receipt that the sheriff’s office provided her 
at the time of her original tender of deposit monies.  With 
these additional materials in hand, we were able to issue a 
loan policy of title insurance which took no exception for 
the attachment. 

Q uestion:  When we purchased our primary residence 
we immediately recorded at Declaration of Homestead.  

We are now refinancing the property.  Do we need to file a 
new Declaration of Homestead when we refinance? 

A nswer:  No.  As mentioned above, a new mortgage 
would subordinate or release the mortgagor’s 

Declaration of Homestead rights with respect to the 
mortgagee, but does not terminate the owner’s rights so 
that the owner would have to file a new Declaration of 
Homestead every time the property is refinanced.  In a 
mortgage of real estate, the only effect of a release by the 
mortgagor and his wife of all right of homestead in the 
mortgaged premises is to subject the homestead, together 
with the residue of the estate, to payment of the mortgage 
debt.  Swan v. Stephens (1868) 99 Mass. 7.  A Declaration 
of Homestead may only be terminated in two ways:  by a 
deed conveying the property signed by the owner and 
owner’s spouse, if any, which does not specifically reserve 
the homestead, or by a release filed at the registry.  See 
G.L.c. 188 §7. 

Q uestion:  My primary residence is held in trust.  May I 
still enjoy the benefits of recording a Declaration of 

Homestead? 

A nswer:  The Declaration of Homestead statute 
(G.L.c. 188) states that an owner includes a sole 

owner, joint tenant, tenant by the entirety or tenant in 
common and makes no provision for property held in trust 
for the benefit of the settlor who makes the property his or 
her principal residence.  The Massachusetts Appellate case 
on point is Assistant Recorder of North Registry Dist. of 
Bristol County v. Spinelli (1995) 38 Mass.App.Ct. 655.  
Spinelli stands for the proposition that the statute 
authorizing declaration of homestead must be strictly 
construed and contemplates that benefits of homestead 
declaration extend only to owner and owner’s family, if 
any.  The court stated, “Spinelli, having elected to place the 
property in trust, is not entitled to the protection afforded 
by a declaration of homestead, either as trustee . . . or as the 
occupant. . . .  Her decision to separate legal and equitable 
ownership of the property affords her the protection 
provided in the . . . trust . . . but it renders her ineligible for 
the protection afforded by a declaration of homestead.”  Id. 
at 659-660. 

Is it Bad or is it Good? 
– Gary F. Casaly 

Special Counsel 

O ne of the most important things to know in real estate 
law is what facts make for a bad title.  Being able to 

spot the salient details that cause a title to be unacceptable 
is very important.  But just as important is being able to 
distinguish a bad title from a good one.  That is, sometimes 
a title may look bad when in fact some law makes it good.  
Rejecting a title of this sort can be more than embarrassing; 
it can subject the conveyancer to liability. 

So, what do these masquerading titles look like and what 
magical statutes or laws make them good? 
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Out-of-Order Recording If estoppel by deed is a sound principle, no 
compelling logic or binding precedent proscribes its 
application to a quitclaim deed. Out-of-order recordings sometimes make an examiner or 

conveyancer shudder.  Deeds and mortgages are recorded 
out of order on occasion and it’s important to know 
whether this fact justifies a rejection of the title or whether 
the reverse recordings can be ignored.  It happens every 
once in a while that a mortgage from a borrower is 
recorded before the title deed is recorded.  While one might 
be tempted to reject the mortgage title as bad, because the 
mortgage from the borrower was recorded before the title 
deed from the seller, this is not the case.  A mortgage 
contains “mortgage covenants,” and these covenants are 
essentially the same as warranty covenants coupled with a 
defeasance clause.  Compare, G.L.c. 183 §16 (warranty 
covenants) with G.L.c. §19 (mortgage covenants).  
Warranty covenants have been afforded a special place 
when it comes to conveyancing.  They have the remarkable 
ability to create a condition known as “estoppel by deed,” 
which was discussed in depth in the case of Ayer v. 
Philadelphia & Boston Face Brick Company, 159 Mass. 
84, 34 N.E. 177 (1893), the case most frequently cited for 
the proposition.  It is a theory, however, that was not new 
even to the Ayer court.  In quoting Knight v. Thayer, 125 
Mass. 25 (1878), Justice Holmes said in Ayer: 

Though it seems that estoppel by deed is a “saving grace,” 
the theory can backfire on occasion.  Though it would be 
rare to find a title these days where a party gave a warranty 
deed (or mortgage) before acquiring title to the property 
described in the instrument, if such was the case and it was 
not discovered, a title acquired by the borrower later under 
a title deed would be “stripped” from him or her, leaving 
only the illusion that he or she had good title when in fact 
title would be vested in the grantee or mortgagee under the 
prior deed or mortgage. 

Estoppel by deed can backfire in another way too.  This can 
occur when a borrower gives successive mortgages on his 
or her property and one of the prior mortgages is foreclosed 
and the borrower thereafter reacquires the property.  This is 
when “revival” occurs, and the previously junior mortgage 
or mortgages, which had been “wiped out” by the 
foreclosure, come back to life.  A later conveyance from 
the re-acquiring borrower will carry with it the revived 
mortgage lien.  Fortunately, the case of Huzzey v. 
Heffernan, 143 Mass. 232 (1887) ameliorated the result, 
holding the subsequent mortgages would not be revived if 
there was a statement in them that they were subject to the 
paramount mortgage. 

It has been the settled law of this commonwealth for 
nearly forty years, that, under a deed of covenants 
of warranty from one capable of executing it, a title 
afterwards acquired by the grantor inures by way of 
estoppel to the grantee, not only as against the 
grantor, but also as against one holding by descent 
or grant from him after acquiring the new title. 

Out-of-order recordings can occur in other instances as 
well, and the reverse order of recording can be ignored if it 
falls into the type of fact pattern discussed in King v. 
Stephens, 9 Mass.App.Ct.919, 404 N.E.2d 115 (1980).  In 
King the record title, based on the order of recording, 
looked like this: The theory, very simply put, means that, if a person gives a 

mortgage, and thereafter acquires the title to the property 
described in the mortgage, the title, once acquired, will 
spontaneously be “sucked up” under the mortgage and 
instantaneously vested in the mortgagee.  The rule would 
apply where the title deed to the borrower is recorded after 
the mortgage granted by him (and also would apply even if 
there was a long delay between the recording of the two 
instruments). 

1. Title began with William and Andrew holding as 
tenants in common. 

2. The deed recorded next was one from Andrew to 
William of a half interest. 

3. The deed recorded next was one from William to 
Andrew of all of William’s title.  (Note:  This deed 
was dated prior to the #2 deed and was recorded 
immediately after it.) The theory has been applied to quitclaim covenants in at 

least one decision, but the facts in that case were rather 
specific and might not be applicable generally.  See Zayka 
v. Giambro, 32 Mass.App.Ct. 748, 594 N.E.2d 894 (1992).  
On the other hand, while perhaps not as well favored at 
common law or in historical conveyancing practice as 
warranty deeds, deeds with only quitclaim covenants have 
become the norm, at least in eastern Massachusetts, over 
the past 50 years or so, whereas “the warranty deed has 
become a rara avis.”   Thus, as the appeals court went on 
to observe in Zayka: 

4. The next recorded deed was one from Andrew to 
William of Andrew’s remaining half interest. 

The net result of the deeds, as recorded, was that Andrew 
and William ended up owning half interests again.  But the 
title disclosed that after the above deeds were recorded 
William alone conveyed the title out into the present chain.  
In an action brought by a present-day buyer for the return 
of the deposit, the trial judge had determined that the deeds 
had been recorded out of order (the execution of the deeds, 
according to their respective dates, was 1, 3, 2, and 4) and 
that the recording order, and not the order of the execution 
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of the instruments, controlled.  If the deeds, according to 
their respective dates, were laid upon a table in the order 
they were executed (1, 3, 2, and 4) the result would have 
been that William would have had the entire title to the 
property.  The trial judge, however, ruled that the title 
emanating from William alone was defective and could be 
rejected as not good of record because Andrew had not 
joined in the conveyance and, according to the order of 
recording, he was a half owner.  The Appeals Court 
disagreed: 

The problem presented is not one of priority as 
between two conflicting, successive conveyances to 
bona fide purchasers, or persons claiming under 
them, of the same legal interest in land, and thus is 
not a problem to be resolved by application of the 
recording statute, G.L.c. 183, §4.  The deeds . . . 
were valid between William and Andrew when 
delivered, and were valid as against all other 
persons when the deeds were recorded. 

Other instances of out-of-order recordings, particularly in 
connection with discharges and assignments of mortgages, 
may in many instances be ignored, although they might at 
first seem to justify the rejection of a title.  These instances 
are set out in Massachusetts Conveyancers Association 
Title Standard No. 58. 

The Statute of Uses 

They say that the only things certain in this world are death 
and taxes.  So much so, at least in the case of taxes, that 
they can wiggle their way right into the conveyancing 
arena.  That’s what happened way back in 1535 in England. 

The event that occurred so long ago still on occasion 
affects real estate titles and when it is encountered a 
conveyancer may at first think that there’s something 
wrong with a title. 

In the seventeenth century the English King became 
frustrated because it seemed that the solicitors of the day 
were being successful in cheating him out of some of his 
revenues.  Under the taxing laws at that time, revenues 
were collected and taxes were imposed based upon the 
wealth of the “lord” whose landholdings were being 
assessed.  So, the lawyers would tell their land-rich clients 
to convey their properties to their poor serfs “to the use” of 
themselves.  This would vest title in the impoverished 
workers (whose landholding were negligible), thus 
requiring the king to tax them (at the lower rate, of course) 
and yet would allow the lord to retain control over the 
property (and be able to insist on an immediate 
reconveyance, if demanded). 

The monarch got fed up with this situation and made an 
appointment with Parliament.  The Statute of Uses was 
enacted in 1535 to prevent (or, more accurately, neutralize) 

the practice that had caused the monarch’s treasury to 
become depleted.  The Statute provides, in effect, that if a 
conveyance was made “to the use of” another, the use 
would be “executed” and the “usee” would end up with the 
full title.  So, all the titles that had been held by the poor 
serfs for the benefit of their land-rich lords would now 
spontaneously revert to or become vested in the land-rich 
clients for whom the serfs had theretofore held the title.  
(Some ingenious barristers wondered what would happen if 
a use was layered upon a use.  They tried it and the courts 
ruled that the second use was not executed by the Statute.  
These solicitors accomplished what the Statute was enacted 
to prevent . . . and they probably earned good fees to prove 
it!) 

The Statute of Uses was adopted as the common law of 
Massachusetts.  In the years preceding the 1960s, one could 
find examples of it being applied to effectuate real estate 
transfers between parties, particularly spouses.  With there 
being at the time a prohibition against transfers directly 
between spouses to create a tenancy by the entirety (the 
prohibition has since been removed by G.L.c. 184, §8), a 
deed would be fashioned using the Statute to circumvent 
the prohibition and save recording costs to boot.  For 
example, if John owned Blackacre and wanted to create a 
tenancy by the entirety between himself and his new bride 
Mary regarding the property, John could convey the title to 
a third party (we’ll arbitrarily pick William) “to the use of” 
John and Mary as tenants by the entirety.  So, the grantor 
would be John and there would be three people mentioned 
in the grantee clause: William, John, and Mary.  The 
grantee clause would be to “William to the use of John and 
Mary as tenants by the entirety.”  The result of this 
conveyance would be that John and Mary would then hold 
title as tenants by the entirety.  The next deed in the chain 
of title you’d find would be from John and Mary only.  But 
what happened to William?  Don’t we need him to sign 
off?  The answer is no.  The Statute of Uses executed the 
use that William took under the deed and immediately 
caused him to be divested of the title which thereupon 
became vested in John and Mary.  So, what might 
otherwise look like a bad title is in fact good. 

The Indefinite Reference Statute 

Some titles look bad, and they would be bad, and in fact 
have been declared bad under court decisions, but like 
magic have been made good by the legislature.  The 
various subsections of G.L.c. 184, §25 address in each 
instance situations that have in the past caused titles to real 
estate to be unmarketable, and without the statute what 
looks bad would in fact be bad. 

There are a number of basic subsections to G.L.c. 184, §25, 
but the two most important ones address the following 
problems: 
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Bare recitals or indications in instruments excluding 
generally real estate previously conveyed or by 
being in general terms of a person’s right, title or 
interest where there is no recorded deed out or other 
instrument affecting the grantor’s title. 

A description in a deed of a person as trustee or an 
indication that a person is acting as trustee unless 
the instrument itself contains the trust or points to 
another recorded instrument that contains the trust. 

One appreciates the magic of the statute when it is realized 
how deadly to a title the above situations could be under 
court decisions which existed before the statute was passed.  
For example, it had been held that where a description was 
followed by language that any portion thereof previously 
conveyed was excluded from the grant, the result was that 
the grant would be diminished by any out conveyances 
whether or not they were recorded.  Adams v. Cuddy, 13 
Pick. 460.  Likewise, a reference in a deed to the grantor’s 
“right title and interest” would necessarily exclude from the 
conveyance any interest that the grantor had previously 
parted with, or subject the grant to any encumbrances 
against that interest, whether or not the instruments were 
recorded. 

Also, prior decisions had held that the reference in a deed 
to the grantee as a “trustee,” with no indication where the 
trust instrument could be found, rendered the title 
hopelessly unmarketable.  Cleval v. Sullivan, 258 Mass. 
348. 

The statute cures both of these situations and render the 
title marketable. 

Homesteads 

Another type of title issue that looks bad but in fact may be 
good is one that revolves around a homestead, especially in 
a refinance situation.  Many times an owner of property 
may decide to refinance it after having declared a 
homestead.  The question in such a case is what, if 
anything, must be done regarding the homestead in order to 
ensure that the mortgage will be in first position.  Where 
there is a homestead the execution of a mortgage 
containing a release of the homestead will effectively 
subordinate the homestead to the mortgage.  The release, 
though in broad terms, if contained in the mortgage, will 
nevertheless keep the homestead in place with regard to the 
world generally.  See G.L.c. 188, §6.  For the release to be 
effective the spouse, if any, of the grantor must join in (or 
at least sign) the mortgage.  (If the spouses are joint owners 
they will, of course, appear as mortgagors in the mortgage, 
but if only one spouse owns the property the second spouse 
must join in the mortgage, though not necessarily as a 
mortgagor.)  For some reason, many conveyancers are not 
satisfied that the aforementioned statute does what it 
purports to do, and require that there be an outright release 

of the homestead under G.L.c. 188, §7 before the mortgage 
is granted, with a new homestead thereafter being declared 
by the owners.  This is dangerous because the real estate 
will become vulnerable to the claims of creditors that arose 
between the time of the original declaration and the new 
declaration since either the separate release (i.e., one not 
contained in the mortgage) or the acquisition of a new 
homestead will terminate the original homestead.  See 
G.L.c. 188, §2.  So, the lack of an outright release of a 
homestead in a refinancing situation may look bad, but 
really it’s okay. 

The real “looks-bad-but-it’s-okay” situation is where 
there’s not even a release of the homestead in the 
mortgage.  This is due to the above two statutes — G.L.c. 
188, §6 and G.L.c. 188, §7 — working together.  Those 
sections provide as follows: 

§6.  Property which is subject to a mortgage 
executed before an estate of homestead was 
acquired therein, or executed afterward and 
containing a release thereof, shall be subject to an 
estate of homestead, except as against the 
mortgagee and those claiming under him, in the 
same manner as if there were no such mortgage.  
(Emphasis added.) 

§7.  An estate of homestead . . . may be terminated 
during the lifetime of the owner by . . . a deed 
conveying the property in which an estate of 
homestead exists, signed by the owner and the 
owner’s spouse, if any, which does not specifically 
reserve said estate of homestead. 

The case of Atlantic Savings Bank v. Metropolitan Bank 
and Trust Company, 9 Mass.App.Ct. 286, 400 N.E.2d 1290 
(1980) sheds light on the matter and explains how the two 
statutes permit the effective subordination of the existing 
homestead to the refinanced mortgage even where there is 
no stated release in the latter.  (The provisions of §7 were 
somewhat different when Atlantic Savings Bank was 
decided, but the minor differences in verbiage do not affect 
the court’s analysis and applicability of the decision to the 
provisions of the current statute.).  In Atlantic Savings Bank 
Mr. and Mrs. McHardy, after having granted a first 
mortgage to Atlantic Savings Bank, made a declaration of 
homestead on their property in 1976.  Thereafter, they 
granted a mortgage to Metropolitan Bank and Trust 
Company.  Although the second mortgage was executed by 
both parties, it did not contain a release of the homestead.  
After a foreclosure by Atlantic Savings Bank there was a 
surplus.  The question was whether the excess funds 
generated by the foreclosure sale should be payable to the 
McHardys, based on the fact that they still held a 
homestead which had priority over the mortgage of 
Metropolitan Bank and Trust Company, or whether that 
bank was entitled to the surplus based on some theory that 
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the homestead had been effectively released with respect to 
the second mortgage. 

The McHardys had taken the position in Atlantic Savings 
Bank that the homestead had not been effectively released 
in the mortgage to Metropolitan Bank and Trust Company 
because the instrument did not contain a “release” of the 
homestead. 

The court said this: 

[S]ection [7] expressly provided that the spouse’s 
signature on a deed was sufficient to release her 
rights [in a homestead]. * * * The word “deed” as 
used in §7 includes a mortgage.  (Citations omitted.) 

In pointing out that a mortgage is a deed, the court was able 
to apply the provisions of §7 — which called for merely a 
signature of the spouse — to the applicability of §6.  The 
court dismissed the notion that the two sections were 
incompatible by stating: 

In our opinion, this expedited method for release 
[by signature only] changed the preexisting case law 
(relied upon by the defendants) which held, based 
on outmoded concepts of coverture, that in order to 
bar a wife’s right of homestead not only was the 
wife required to join with her husband in the 
conveyance by executing the instrument, but also 
the conveyance, so executed, must have contained 
apt words expressly releasing her homestead right. 

The net result of all this is that the absence of an outright 
release of a homestead (which is dangerous enough by 
itself) or the failure of the refinanced (or even purchase 
money) mortgage to contain a specific release is not an 
issue with respect to the various priorities between the 
mortgage and the homestead. 

Read more about homesteads in the Counsel Q&A section 
of this newsletter on page 4. 

Discharge of Mortgages 

A mortgage is given to two or more persons and only one 
of them gives a discharge.  What’s up with that?  At first, 
the situation looks like a title issue, but in fact everything 
may be just fine. 

The first thing to remember about mortgages is that they 
are governed by the common law and not by statute, at 
least on the question of the tenancy under which they are 
held.  At common law, a deed, or other conveyance to two 
or more persons vested the grantees as joint tenants.  In 
Massachusetts that rule was changed in 1785, with the 
enactment of the predecessor to G.L.c. 184, §7.  That 
statute essentially states that conveyances to two or more 
persons vests them as tenants in common.  However, the 
statute carves out from its coverage mortgages and deeds or 

devises in trust.  The latter types of conveyances still to this 
day remain governed by the common law and title acquired 
under them is deemed to be held jointly.  So, the first 
instance when there can be a mortgage to two or more 
persons followed by a discharge from only one of them is 
where one of the mortgagees has died.  In this regard, see 
the case of Bertolami v. Corsi, 27 Mass.App.Ct. 1132, 537 
N.E.2d 1271 (1989).  (The Bertolami court cited, but did 
not apply, Park v. Parker, 216 Mass 405 (1914), which had 
announced an exception to the joint tenancy rule regarding 
mortgages.) 

But what if all (or some, but more than one) of the original 
mortgagees are alive?  Who can give a discharge then?  
Although G.L.c. 184, §7 addresses the tenancy by which 
mortgages are held, another statute, G.L.c. 183, §54, makes 
provision for a discharge to be signed by less than all the 
mortgagees.  This latter statute speaks not in terms of joint 
tenants, but rather refers to joint holders of the mortgage, 
and provides that one of two or more joint holders of a 
mortgage may discharge it.  Some conveyancers might find 
this statute surprising, but in fact it appears to me that the 
statute is nothing more than a codification of the common 
law that a release by one of two or more obligees will 
effectively extinguish the debt (and, if it is secured by a 
mortgage, a fortiori, causing the mortgage to fail) and bar 
an action upon its enforcement by the other obligees.  
Though it would have no impact on the effectiveness of the 
discharge, the obligee giving the release will be bound to 
account to his co-obligees.  See Myrick v. Dame, 9 Cush. 
248 (1852).  See also, Crocker’s Notes on Common Forms, 
Seventh Edition, Little Brown and Company (1955), §553. 

As you can see, the question of a discharge from one of 
multiple mortgagees is just another example of a title issue 
that may make a title look bad when in fact it is good. 

Crossword Puzzle Answers 
[Available on request from Gary Casaly] 

  Spring 2002, Vol. 1, No. 1 – Page 9 



Stewart Title Guaranty Company  The Massachusetts Focus 

Paralegal Page 
Contributors: 

– Pamela Butler O’Brien, Underwriting Counsel 

– Rose Whelan, Administrative Assistant 

Policy Preparation Pitfalls 

 “T ogether with” are two of the most dangerous 
words in a title insurance policy. 

A title insurance policy, subject to its terms and conditions, 
insures the insured against loss resulting from four things: 

1. Title to the estate or interest described in Schedule 
A being vested other than as stated therein; 

2. Any defect in or lien or encumbrance on the title; 

3. Unmarketability of the title; 

4. Lack of a right of access to and from the land. 

The insured property is the property identified in Exhibit A 
of the policy as further described in Exhibit A.  The 
description used in Exhibit A should not be merely a copy 
of the deed or the legal description used in the mortgage.  It 
should contain either a metes-and-bounds description or a 
lot description on a recorded plan.  It should never contain: 

– clauses beginning with “subject to,” as these belong 
in Schedule B 

– clauses beginning with “together with” 

– “being clauses” 

The words “together with” in Exhibit A have the effect of 
adding additional property to the policy. 

Deeds frequently incorporate appurtenant easements with 
the language “together with.”  For example, a deed may 
recite that the property is being conveyed “together with a 
right of way.”  Unless the title to the right of way has been 
examined in addition to the property being insured, it 
should not be included.  A right of way to a beach or as a 
easier means of access to the property is often quite 
valuable to the owner of the dominant estate.  What is the 
value of property with direct access to the beach as 
opposed to property where the nearest beach access is a 
mile down the road? 

“Together with” is also frequently used in condominium 
deeds in reference to parking spaces.  If Exhibit A of the 
policy includes that language, insurance has just been 
provided that title to that parking space is vested as stated 
in Schedule A.  A title search should have been performed 
to determine whether there is an exclusive use easement for 
that parking space, or whether it is a deeded parking space 
and to determine whether the space still exists, and whether 
the insured still has the legal right to use and to transfer 

rights in that parking space.  Condominium developers 
frequently retain the right to reassign parking spaces.  If the 
Exhibit A is simply copied from the first deed out, and 
subsequently parking has been reassigned, the insured may 
have a claim under the policy. 

Although it may take a few extra steps to amend your legal 
description to fit the requirements of Exhibit A on the title 
insurance policy, it is well worth it.  Potential claims and 
embarrassment may be avoided with a carefully written 
Exhibit A. 

Numbers and Internet Sites to Know 

Bankruptcy Automated System 617-565-6025 
Provides voice activated information by name, social 
security number, or docket number. 

www.ffiec.gov/nic 
Used to locate banks through closings and mergers. 

www.corp.sec.state.ma.us 
Helpful in providing information on name changes. 

www.payoffassist.com 
For a fee they will obtain your payoffs for you. 

Premium Calculations 

Q uestion:  How do I calculate the premium on a 
refinance when the old loan was for $124,000.00 and 

the new loan is for $157,000? 

A nswer:  The refinance discount rate is 40%.  You 
calculate the new rate as follows: 

124 x 2.50= 310  (This is the non-discounted rate for the 
original mortgage amount.) 

310 x .6 = 186  (This is the sixty per cent of the original 
premium and reflects the reduced rate.) 

157 - 124 = 33  (This is the new amount being insured.) 

33 x 2.50 = 82.50  (This is the premium for the additional 
coverage.) 

186 + 82.50 = 268.50  The New Premium! 

Remitting Policies 

Q uestion:  I’m remitting my policy to Stewart.  What 
information should I submit in addition to the 

schedules? 

A nswer:  Although not a requirement, a copy of the 
face page of the policy jacket that has the number on it 

would be appreciated.  This will allow us to correct minor 
errors without calling the agent. 
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