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 Manager’s Corner 

– Thomas M. Flynn Contents Vice President and 
New England Division Manager 

W e hope you enjoyed our kick-off 
edition of The Massachusetts 

Focus.  In this edition we are striving to 
continue to provide you with pertinent 
information that you can use in your 
everyday practice.  As you folks know, 
business continues to be strong.  Although 
the refinances will not be what they were 
last year, Fannie Mae is forecasting only a 
20% reduction in residential lending, 
which is primarily based on a reduction in 
refinance activity. 
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On the national scene, the biggest issue is 
concern over alternative mortgage 
impairment products.  Radian Guaranty 
Company is offering a product called 
Radian Lien Protection, a mortgage pool 
insurance policy.  There is an action 
brought by American Land Title 
Association in California State court.  
This action is seeking to enjoin Radian 
from issuing its RLP product on the basis 
that the RLP product is title insurance and 
violates California law.  California law 
requires anyone issuing title insurance to 
be expressly and uniquely licensed as a 
title insurer.  More than 30 other states 
have similar restrictions.  Radian is not so 
licensed.  As of our publication date this 
action was still pending.  Stay tuned. 

At the local level, please be on the look 
out for an announcement concerning our 
upcoming teleconference in the fall.  Also, 
the Boston Office has created a new 
Owner’s Title Insurance pamphlet for 
your use.  This new pamphlet has been 

revised in a Question and Answer format 
and is locally focused on Massachusetts’ 
practices.  Contact your Stewart Title 
representative for more information. 

Title Standard Spotlight 
– Ward P. Graham 

New England Region Counsel 

I n this issue of The Massachusetts 
Focus, we will put the spotlight on 

MCA Title Standard No. 3, Federal 
Estate Tax Liens, as amended through 
May 11, 1999.  In particular, we will 
discuss the federal equivalent of the 
“evaporating” or “disappearing” estate tax 
lien that we discussed in the last issue 
with respect to Massachusetts and the 
application of Title Standard No. 61. 

Title Standard No. 3 starts off by 
confirming that there is no federal estate 
tax lien if the decedent’s gross estate, as 
defined in IRC § 2031, is less than the 
federal exemption amount for the 
applicable year of the decedent’s death.  
Those exemption amounts are set forth in 
a table appearing on the second page 
(Page 3A) of the Title Standard.  With the 
advent of the “Economic Growth and Tax 
Relief Reconciliation Act of 2001,” Public 
Law 107-16 (“the Act”), signed by 
President Bush on June 7, 2001, the 
exemption amounts shown in the current 
table will have to be revised.  The 
exemption amounts for years up to 2001 
are the same but, starting with 2002, they 
increase beyond those shown in the Table.  
For 2002 and 2003, the exemption amount 
is $1 million.  For 2004 and 2005, it 
increases to $1.5 million.  For 2006 
through 2008, it increases to $2 million  
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and in 2009 it reaches $3.5 million until the estate tax is, 
supposedly, to be repealed in 2010.1   

When the decedent’s gross estate does not exceed the 
exemption amount, Title Standard No. 3 provides that we 
“may reasonably rely on a recordable affidavit to that effect 
by the executor, administrator or, if no probate, the 
decedent’s immediate successor in title.”  That’s pretty 
straightforward and very helpful, especially over the next 
several years as the exemption amounts increase fairly 
dramatically.  However, what about the situation in which 
the gross estate does exceed the threshold amount? 

To begin with, the Comment to Title Standard No. 3 
reminds us that the estate tax lien imposed on the 
decedent’s gross estate under IRC § 6324 “arises 
automatically at death if there is estate tax liability.”2  If 
there is estate tax liability and the lien arises, it lasts for ten 
(10) years from the date of death.3  The question arises:  
How do we know whether our property is within the gross 
estate of the decedent and whether there is estate tax 
liability when that determination must await the 
determination of the IRS after the filing of the Federal 
Form 706 and the IRS’s review of the gross estate, asset 
valuations, deductions, exemptions and credits?   

As to the first part of the question, it is important to keep in 
mind that the gross estate includes much more property and 
property interests than simply what the decedent owns 

outright at the time of death, i.e., more than probate 
property.  “As the gross estate under IRC § 2031 includes 
life insurance,4 joint property,5 certain gifts,6 trust funds7 
and other non-probate property,8 the fact that a probate 
estate is small does not justify the assumption that there is 
no estate tax lien.”  Title Standard No. 3, Comment, first 
paragraph.  [Footnotes added.]  When you break it all down 
to its simplest terms, the gross estate includes “the value of 
all property to the extent of the interest therein of the 
decedent at the time of his death,” IRC § 2033, and then 
some.  Being aware of the various categories discussed in 
the Title Standard and in the footnotes below will help us 
to not overlook a potential federal estate tax situation that 
may not be quite so obvious as the usual probate or joint 
property situation. 

                                                           

                                                          

1  There are a lot of other provisions of the Act that affect 
various aspects of the federal income and estate tax system, 
such as, with respect to estate taxes, reduction in the tax 
rates and a phase-out of the state death tax credit, but most 
of those changes are beyond the scope of this article.  For 
an excellent summary of the provisions of the Act, 
including the current Sunset Provision, which, at the 
moment, effectively reinstates the estate tax system as it 
existed prior to the Act for tax years 2011 and beyond, 
unless Congress does something to make the repeal 
permanent, see “Summary of Provisions Contained in the 
Conference Agreement for H.R. 1836, The Economic 
Growth and Tax Relief Reconciliation Act of 2001,” 
prepared by the Staff of the Joint Committee on Taxation, 
May 26, 2001, Public Document No. JCX-50-01, available 
on the Findlaw website by searching the document number 
(“JCX-50-01”) under US Government Sites. 
2  In addition to IRC § 6324, the Title Standard cites as 
authority United States v. Vohland, 675 F.2d 1071 (1981) 
and Rev. Rul. 69-23, 1969-1 CB 302.  The Title Standard 
also points out that this automatic lien is different from the 
general federal tax lien under IRC § 6321, which becomes 
effective against a BFP by recording a notice at the 
Registry of Deeds.  No such notice is required for the estate 
tax lien.  Notice of the death of the decedent, in effect, 
becomes the notice of the possibility of an estate tax lien 
against the decedent’s gross estate. 
3  IRC § 6324(a)(1). 

Well, then, if we know the decedent died less than 10 years 
ago and our property is among those assets includable in 
the gross estate and, therefore, our property is potentially 
subject to the estate tax lien, what do we do about it?  This 
is where Title Standard No. 3 helps tremendously.  First, 
with respect to that issue about determining whether there 
is estate tax liability, the Title Standard establishes that the 
subject property (as well as all other property in the gross 
estate, for that matter) is free of the lien “(1) when there is 
proof of payment of the amount shown due by the estate 
tax closing letter.”  Of course, if the closing letter shows 
there was no tax due at all, then the lien didn’t actually 
arise in the first place because there was no tax liability.  
Sometimes the closing letter itself shows full payment 
because payment usually will accompany the 706 filing and 
will be reflected on the closing letter.  If the IRS doesn’t 

 
4  IRC § 2042. 
5  IRC § 2040.  This includes tenancies by the entirety but 
there are special rules set forth in this section for interests 
passing to a surviving spouse whether by way of a tenancy 
by the entirety or a joint tenancy. 
6  See, e.g., IRC §§ 2035 (gifts made within three (3) years 
of death) and 2043 (transfers for insufficient 
consideration).  The gifts category may also include inter 
vivos transfers with a retained life estate or the right to 
control the disposition of the property, § 2036, transfers 
that take effect in possession or enjoyment at the death of 
the grantor, including where the grantor retains a 
reversionary interest, § 2037, and revocable transfers, 
§ 2038. 
7  These may include any of the aspects or qualities of the 
types of transfers discussed in footnote 6, above. 
8  See footnotes 4 through 7, above.  Also, be aware of 
retained Powers of Appointment, which may be buried in 
trust documents and other inter vivos transfer instruments 
and which are includable in the gross estate under § 2041.  
For a very readable discussion of all of the components of 
the gross estate without the confusion of the statutory 
language, see IRS Publication 448, Federal Estate and Gift 
Taxes, pp. 4 – 11. 
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dispute the calculation, the closing letter will show no 
balance due. 

In the case of a probate estate, the closing letter is usually 
filed in the probate file and not customarily recorded in the 
Registry of Deeds.  I would suggest, as I do whenever I 
have the opportunity, that you seriously consider obtaining 
a certified copy of the closing letter and recording it in the 
Registry of Deeds along with your transaction documents, 
or with appropriate marginal references to critical title 
documents in your chain of title, so that there is a 
permanent record of it.9  This is because the Registries of 
Probate in just about all the counties are constantly 
misplacing probate files and, like the proverbial officer of 
the law, you can never find one when you really need one.  
In the case of non-probate property, while, as we will soon 
discuss, you may not need a closing letter to release the 
estate tax lien (or show it never arose), if you do get one, 
again, I would suggest you record it along with the death 
certificate you will probably be obtaining as well. 

The second way to assure the subject property is released 
from the estate tax lien is to obtain from the seller or 
borrower and record “a certificate of discharge of the land 
or a certificate of release or non-attachment of the lien” 
issued pursuant to IRC § 6325.  Title Standard No. 3, 
para. (2).  These certificates are sometimes difficult to 
obtain, mostly for bureaucratic reasons but sometimes 
because (1) the transaction you’re involved in is occurring 
so soon after the death of the decedent that the 706 is not 
ready to be filed along with an application for the 
certificate or (2) the transaction is among the heirs, 
devisees, remainders or survivors and doesn’t constitute an 
arm’s length transaction, even if it’s being funded by a 
bona fide institutional mortgagee.  There are some 
occasions in which the title insurance company may be 
able to step in and insure a bona fide purchaser for value 
and/or a bona fide mortgagee while we wait for the 
certificates of release or non-attachment to be obtained and 
recorded or for the estate tax closing letter showing no tax 
due to be obtained and recorded.  This can happen when 
the assets are right, the values are right, the transaction is 
right and there are people involved who can indemnify the 
title insurance company and the proceeds of the sale and/or 
other assets may be escrowed, mortgaged or pledged.  If 
such a situation arises, call your friendly underwriter at 
Stewart Title and we’ll see what we can do. 

The last method for releasing the estate tax lien is found in 
paragraph (3) of Title Standard No. 3.  This paragraph 
states that the subject property is free of the estate tax lien 
“when, in the case of non-probate property, there is a 

transfer10 to a ‘purchaser’ or holder of a ‘security interest’ 
as defined in IRC § 6323(h) if death was after November 2, 
1966.”  Well, given the limited 10-year life of the lien, we 
don’t have to worry any more about the “if” clause at the 
end.  But what do we mean by “non-probate property” and 
does that mean that there is no lien on such property from 
the outset? 

If you’re like me, perhaps you’ve always been confused 
about where this notion of exemption of “non-probate 
property” from the federal estate tax lien comes from 
because the code provision referred to in the Title Standard, 
IRC § 6323(h), is just a definitions section.  It defines a 
“purchaser”11 and a “security interest”12 but it doesn’t 
discuss the role a purchaser or a holder of a security 
interest plays in a transaction that makes non-probate 
property exempt from the lien.  Indeed, this section doesn’t 
even define the term “non-probate property” as used in the 
Title Standard.  So where do we get this notion that non-
probate property is not affected by the estate tax lien? 

We start with recognizing that the Title Standard talks in 
terms of the property being free of the lien “when, in the 
case of non-probate property, there is a transfer” to a 
purchaser or holder of a security interest.  Thus, it is the 
transaction, the transfer to a purchaser or the holder of a 
security interest, that divests the subject property from the 
lien.  Being part of the gross estate, even though it may be 
non-probate property, such property is subject to the 
automatic lien that arises on death, but the lien 
“evaporates” or “disappears” from the property once it is 
conveyed or mortgaged in an arm’s length transaction for 
money or money’s worth.  In this respect, it is like the 
evaporating lien discussed in the last issue with respect to 
Title Standard No. 61 and Mass. G.L.c. 65C, § 14.  The 
difference is that the Massachusetts evaporating lien rule 
essentially only applies to property that was the subject of 

                                                           

                                                           
10  The Title Standard goes on to say that “any conveyance 
in an arm’s length transaction is a transfer meeting those 
tests.”   
11  “The term ‘purchaser’ means a person who, for adequate 
and full consideration in money or money’s worth, acquires 
an interest (other than a lien or security interest) in property 
which is valid under local law against subsequent 
purchasers without actual notice.”  IRC § 6323(h)(6). 
12  “The term ‘security interest’ means any interest in 
property acquired by contract for the purpose of securing 
payment or performance of an obligation or indemnifying 
against loss or liability.  A security interest exists at any 
time (A) if, at such time, the property is in existence and 
the interest has become protected under local law against a 
subsequent judgment lien arising out of an unsecured 
obligation, and (B) to the extent that, at such time, the 
holder has parted with money or money’s worth.”  IRC 
§ 6323(h)(1).  Needless to say, a recorded mortgage would 
fall under this definition.   

9  Although, of course, we only need be concerned about 
locating it for the 10-year duration of the lien. 
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an outright inter vivos transfer by a deed that was recorded 
prior to the decedent’s death.  The evaporating lien rule 
under federal law is not so strict. 

The evaporating lien rule, as I am calling it, under federal 
law comes from the provisions of IRC § 6324(a)(2) dealing 
with the “[l]iability of transferees and others.”  That section 
provides: 

If the estate tax imposed by chapter 1113 is not paid 
when due, then the spouse, transferee, trustee 
(except the trustee of an employees’ trust which 
meets the requirements of section 401(a)), surviving 
tenant, person in possession of the property by 
reason of the exercise, nonexercise, or release of a 
power of appointment, or beneficiary, who receives, 
or has on the date of the decedent’s death, property 
included in the gross estate under sections 2034 to 
2042, inclusive, to the extent of the value, at the 
time of the decedent’s death, of such property, shall 
be personally liable for such tax.  Any part of such 
property transferred by (or transferred by a 
transferee of) such spouse, transferee, trustee, 
surviving tenant, person in possession, or 
beneficiary, to a purchaser or holder of a security 
interest shall be divested of the lien provided in 
paragraph (1) and a like lien shall then attach to all 
the property of such spouse, transferee, trustee, 
surviving tenant, person in possession, or 
beneficiary, or transferee of any such person, except 
any part transferred to a purchaser or a holder of a 
security interest.  [Footnote and emphasis added.] 

It is the clause in the middle of this section, “property 
included in the gross estate under sections 2034 to 2042, 
inclusive,” which establishes that we are talking about non-
probate property.  We’ve already discussed above the 
sections included in this provision that relate to the ways in 
which real estate may be included in the gross estate.14  
They all involve methods of title transferring or title 
holding in which the decedent retained such an interest as 
to require that the property be included in the gross estate 
but, not being owned outright by the decedent at time of 
death, the property or interests in the property would not be 
probate assets.  This is where the notion of non-probate 
assets as referred to in the Title Standard comes from. 

The italicized portion of IRC § 6324(a)(2) is where the 
evaporating lien concept comes from.  In accordance with 
that provision, similar to the concept under G.L.c. 65C, 
§ 14, the federal estate tax lien is imposed on non-probate 
property (including property going to surviving joint 
tenants, remainderpersons after life estates or surviving 
beneficiaries under trusts) and stays with the property while 

in the hands of the surviving tenant, the remainderpersons 
or the trust beneficiaries, etc., and such people are 
personally liable for the tax.  However, when these people 
transfer to a bona fide purchaser or grant a mortgage to a 
bona fide mortgagee, the lien evaporates from the property 
vis a vis the purchaser or mortgagee.  The lien then attaches 
to the proceeds of the transaction and all remaining 
property of the transferor.  Thus, as to the transferor, the 
lien is more like a “domino” lien in that it releases from the 
property transferred and attaches to the remaining property 
of the transferor.  Even then, however, the lien is released 
from other property of the transferor when that property is 
likewise transferred to a bona fide purchaser or is 
mortgaged to a bona fide mortgagee.  Essentially, then, it’s 
not really a problem in most cases.  However, there are 
some considerations from a title certification and title 
insurance standpoint that we need to keep in mind. 

If you are certifying title to a purchaser and a lender in an 
arm’s length purchase and sale transaction involving non-
probate property to which the estate tax lien may have 
attached, it’s not a problem once the transfer to the BFP 
occurs.  Up until that time, the lien is attached to the 
property, but, as we have just discussed, the lien is divested 
(evaporates) from the property upon the transfer.  A trickier 
issue arises when the surviving tenant(s), remainder-
person(s) or beneficiary(s) retain title but want to mortgage 
the property.  In this case, if you are required to certify title 
to the lender and/or you are issuing a lender’s title 
insurance policy, it is important to keep in mind that the 
lien is still associated with the property as long as it is 
owned by the borrower.  The lien is divested from the 
interest granted to the lender, but we must recognize that a 
mortgagee holds a conditional title and upon satisfaction of 
the mortgage, full title revests in the mortgagor.  In 
addition, after the granting of the mortgage, the mortgagor 
holds an equity of redemption and that is a sufficient 
property interest for the estate tax lien to remain on or, 
looked at in terms of the domino concept discussed above, 
to attach to.  Thus, in the instance of a mortgagor who is a 
surviving joint tenant, a remainderperson or a beneficiary, 
it is helpful to consider the estate tax lien to be subordinate 
to the mortgagee’s interest rather than to think of the lien as 
having evaporated altogether from the mortgaged 
property.15  Accordingly, the proper way to handle an 

                                                           

                                                           
15  This concept is not very different than the concept of a 
filed general federal tax lien attaching to after-acquired 
property of the taxpayer, but being considered by the IRS 
to be subordinate to a purchase money mortgage, the 
proceeds of which were used to acquire the property to 
which the lien attaches.  See, Eno & Hovey, Real Estate 
Law, § 11.16 (3rd ed. 1995 with 2001 Supp.).  For a recent 
discussion of the after-acquired character of a filed tax lien 
as regards Massachusetts tax liens, see Luchini v. 
Commissioner of Revenue, SJC-08603, 2002 Mass. Lexis 
195 (March 25, 2002). 

13  Chapter 11 of Title 26 of the Code is the Estate Tax 
chapter. 
14  See footnotes 4 – 8, supra, and accompanying text. 
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1. A written payoff statement; estate tax lien in this circumstance is to place a note in your 
title certification that the lien is still attached to the 
mortgagor’s interest in the property but that such lien is 
subordinate to the lien priority of the mortgage.  With 
respect to the treatment of the lien in the lender’s title 
insurance policy, the proper way to handle it would be to 
put an exception for the estate tax lien in a Schedule BII, 
which, by its preprinted language, specifically insures the 
lender that, while the estate or interest of the mortgagor is 
encumbered by the lien, it is nonetheless subordinate to the 
lien of the insured mortgage.  This will be most important 
in the event that the mortgage goes to foreclosure because, 
in my view, unless the lien has otherwise been released, the 
IRS will be considered a junior lienholder and would be 
entitled to the special statutory notice requirements under 
IRC § 7425(c)(1) and would have the redemption rights 
provided for under IRC § 7425(d).16 

As always, should you have any questions about these 
issues in any given title situation with which you may be 
faced, please do not hesitate to call any of the underwriting 
personnel in the Boston office for assistance. 

Discharge by Affidavits 
– Pamela Butler O’Brien 

Underwriting Counsel 

I nto every life a little rain must fall, but recently the 
missing discharge and missing intervening assignment 

problems seem more like a deluge.  You can spend entire 
days tracking missing intervening assignments and faulty 
discharges, but who has time?  A little foresight can help. 

2. A negotiated check; 

3. Thirty days must have passed since the payoff was 
made; and 

4. Written notice, sent by certified mail of the 
attorney’s intention to execute and record a 
discharge by attorney affidavit along with a copy of 
the proposed affidavit must be provided fifteen days 
prior to the recording of the affidavit. 

If at the time of the payoff you are paying the mortgagee of 
record and you make sure you obtain a written payoff and 
that you make payment in a method that will result in an 
endorsed check being returned to you, you are in good 
shape to discharge by affidavit if the lender fails to provide 
the discharge. 

More often, you are not paying off the holder of record.  
What can you do in that case to set yourself up to discharge 
by affidavit?  G.L.c. 183, § 55 continues with provisions to 
enable an attorney to discharge by attorney affidavit 
mortgages in which payoffs were made to note holders who 
were not the mortgagee or mortgage holder in the case of 
federally regulated mortgages, and to discharge by affidavit 
when payments are made to a mortgage servicer.  These 
affidavits are designed in conjunction with G.L.c. 54C.  In 
order to discharge by affidavit when payment is made to a 
note holder you must obtain an original or photocopy of the 
note showing the endorsements evidencing the transfer of 
ownership to the payee to incorporate into the affidavit and 
that shall make the discharge effective.  I can hear you 
groaning now.  “Yeah, right, they didn’t send me a 
discharge and they’re going to send me a properly endorsed 
note?!”  Section 6 of Chapter 55 continues with how to 
discharge by affidavit when payment is made to a mortgage 
servicer of a federally regulated mortgage.  It provides that 
you may attach as supporting evidence either a document 
evidencing the authority of the servicer to service the loan 
(a servicing agreement or power of attorney) or the saving 
grace, an affidavit of the mortgagor or an owner of record 
pursuant to G.L.c. 183, § 54C (A)(2)(i).  So, when you are 
paying a mortgage servicer who is not the mortgagee of 
record get the mortgagor to sign an affidavit that meets the 
requirements of Chapter 183, § 54C (A)(2)(i) (a) stating: 

The first step to winnowing down your missing 
assignment, faulty discharge, and no discharge pile is a 
properly planned payoff.  In the good old days you paid off 
the lender who, oh joy, was the holder of record.  Within a 
month you received the original discharge, the paid note, 
and the paid mortgage.  Sometimes you even received a 
recording check.  Those days seem more like Camelot than 
reality today.  Today the holder of record is XYZ 
Company, Inc., but your payoff comes from ABC 
Servicing.  And let’s not even talk MERS.  In the old days 
you would have said, “Get me an assignment, and then I 
will schedule your loan.”  Today, just how many loans 
would you close and how many of your lenders would 
understand the delay?  It would probably end your 
conveyancing practice in short order.  So what do you do?  
A good offense is the best defense: think G.L.c. 183, § 55 
with every payoff you make.  In order to discharge a 
mortgage by attorney affidavit you must have the 
following: 

1. They are the mortgagors; 

2. The mortgage is a federally related mortgage on a 
one-four family home; 

3. They made payments to the mortgagee from ___ to 
___ and to mortgage servicer starting _____; 

4. Payments were made to servicer because they 
received notice from the holder to make payments 
to the servicer about _______;                                                            

16  With respect to these matters, for further discussion, see 
MCA Title Standards No. 28 and 35 and Eno & Hovey, 
supra, §§ 10.22 and 10.23. 

5. Evidence of payments; i.e., cancelled checks; 
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6. All payments were made in good faith; and Is it Bad or is it Good? (The Sequel) 
7. Mortgagors are unable to obtain an original or copy 

of the servicing agreement. 
– Gary F. Casaly 

Special Counsel 

I n my last article appearing in The Massachusetts Focus I 
pointed out some instances where a title that looked bad 

was in fact good.  The problem with these kinds of titles is, 
at worst, probably embarrassment if the title is rejected.  
But there’s another group of masquerading titles that are 
not so kind.  They mean business, and they can get you into 
a whole lot of trouble.  These titles are the ones that look 
good, but in fact are bad.  Here are a few examples of bad 
titles that disguise themselves as looking good. 

Et voila, you have the necessary documents to discharge by 
affidavit. 

If you get the discharge from the servicer, the affidavit 
sitting in your file can also be used in conjunction with an 
attorney’s affidavit in support of discharge and thus avoid 
the situation where you have paid off the loan and received 
a discharge that is ineffective as the entity discharging the 
loan is not the holder of record. 

Now that we have perfected the art of a good offense, what 
about discharges in the chain of title that are imperfect, and 
of course the mortgagor is long gone?  Can they be cured 
with affidavits? The answer is a resounding — maybe.  
G.L.c. 183, § 54C prescribes two forms of affidavit that 
may help: an affidavit of subsequent owner in support of 
discharge and an attorney’s affidavit in support of 
discharge by mortgage servicer recorded together.  First 
and foremost, this section only applies to discharges 
executed on or after the effective date of the statute on 
mortgages that were recorded prior to the statute.  In other 
words, for mortgages dated before April 10, 1997, the 
discharge must be dated after April 10, 1997.  An affidavit 
pursuant to this section will not cure the defect in a 1986 
mortgage discharged in 1993.  In that unfortunate 
circumstance see the Donald Brown’s article on page 11.  
The affidavit of subsequent owner requires that the owner 
be the owner of record for the premises for a period in 
excess of three years.  If this is the case, an affidavit from 
them stating the following, recorded together with an 
attorney’s affidavit and the discharge, will release the lien: 

Foreclosures and Constructive Trusts 

Let’s say your examiner drops an abstract on your desk and 
notes on the report page only the typical outstanding 
mortgage and maybe an easement or two.  Big deal.  As a 
conscientious conveyancer you of course read the title in its 
entirety, page-by-page.  The chain seems to come down 
quite nicely, but you note nestled in the first few pages of 
the abstract that there had been a foreclosure of a mortgage 
and you decide to take a close look at the foreclosure 
documents to make sure that they all comply with the 
requirements of G.L.c. 244 and any other applicable laws.  
Of course, you establish that the parties who gave the 
mortgage in fact owned the property (good starting point!) 
and that the mortgage properly described the property and 
contained among other things a power of sale.  The 
mortgage is from three individuals to a bank, is properly 
drafted and contains the necessary statutory language.  The 
description is fine and the instrument is properly executed 
and acknowledged.  Things seem to be in order. 

The mortgage has marginal references on it indicating that 
it went through foreclosure.  You examine the documents 
that are referenced and you note right off the bat that there 
are no proceedings under the Soldiers and Sailors Civil 
Relief Act, but this does not disturb you because one or 
more of the Title Standards cures the issue.  So far, so 
good.  The marginally-referenced instruments include an 
entry, an affidavit of sale and a foreclosure deed.  You 
decide to inspect these documents with near-microscopic 
precision.  The affidavit at first looks to be in order, but a 
closer inspection suggests that the publication dates were 
not properly spaced, but the entry looks good and three 
years have passed so you figure that makes everything 
okay.  One of the mortgagors apparently made a high bid at 
the auction and the bank’s foreclosure deed runs to her, and 
she then sells the property and off it goes, down the chain 
— right into your lap. 

1. That they are the owner of the premises; 

2. That they have been the owner in excess of three 
years; 

3. That their deed made no reference to the mortgage 
remaining outstanding; 

4. That they purchased in good faith and for value in 
the belief that the premises were not encumbered by 
the mortgage; 

5. That they have not made payment on the mortgage; 
and 

6. No claims have been made under the mortgage 
subsequent to their purchase. 

When stumbling through the missing discharge or missing 
assignment maze, remember the legislature was thinking of 
us, and did pass some legislation to help.  The MCA has 
distilled the requirements of the two applicable sections 
into several easy-to-work-with forms.  You can find them 
in your MCA Handbook under forms 15A – 15G.  Good 
Luck! 

Something disturbs you about the title but you can’t seem 
to put your finger on it.  You keep going back to the 
affidavit which discloses an apparently defective sale, but 
then your eyes wander to the entry that seems to cure the 
defect.  Back and forth you go, eyeing each of these 
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instruments in succession.  There’s something not right 
here.  What is it? 

All of a sudden you recall reading something about a case 
called Salter v. Quinn, 334 Mass. 220, 134 N.E.2d 749 
(1956).  That’s it!  That’s the issue.  The title is bad.  But 
how come? 

It was held in Salter that when A and B gave a mortgage to 
a bank and the bank foreclosed the mortgage and B bid in 
at the foreclosure sale, the law would impress a trust on the 
property held by B for the benefit of A, his co-borrower.  
The court in Salter said such a title can be rejected. 

The doctrine announced in Salter presents a conveyancing 
nightmare, which is easily spotted — provided you know 
what you’re looking for!  When multiple mortgagors give a 
mortgage that thereafter goes into default and one of the 
borrowers takes title from the foreclosing mortgagee an 
issue arises, at least when it appears that the foreclosure by 
sale was defective (as was the case in Salter) and the 
foreclosure stands solely upon the effectiveness of the 
entry.  The court held that since the foreclosure sale under 
the power contained in the mortgage was defective the 
deed from the bank to the purchaser (one of the 
mortgagors) amounted to the purchase of an encumbrance 
by one cotenant at a time while both cotenants are actually 
in possession or are entitled to immediate possession.  Such 
a transfer of an encumbrance is deemed to have been made 
for the benefit of all cotenants and the cotenant who makes 
that purchase is deemed to be holding the encumbrance for 
the others in a fiduciary capacity.  In holding that the 
purchaser could rightly reject the title, the court said: “The 
facts concerning the title of the [seller] and the probable 
interest of [the borrower who did not participate in the 
foreclosure purchase] in such title plainly appear in the 
records of the registry of deeds ….  This we think is 
enough to put the careful conveyancer on his guard and 
cast doubt upon the record title.” 

The foreclosure in Salter was by entry only (the sale having 
been deemed to be defective for a technical reason), so 
when one of the mortgagors took a deed from the 
mortgagee who had made the entry that deed amounted to 
an assignment of the mortgage (the three year period of 
redemption not having expired) and so the “cotenants 
[were] actually in possession or [were] entitled to 
immediate possession.”  The decision in Salter did not go 
so far as to reach the point, but it is wondered whether the 
oddity that Salter poses would apply in the case of 
foreclosures by sale. 

Foreclosures and Revival 
There are other circumstances when a mortgagor comes 
back into title and this can cause problems.  This is where 
there are multiple mortgages on a property — a first and 
second, for example — and the first mortgage is 

foreclosed.  If properly done, the foreclosure of the priority 
mortgage will “wipe out” the subordinate mortgage, but if 
the borrower comes back into title this otherwise 
eliminated lien can be “revived.”  It’s easy enough to spot 
this issue when, soon after the foreclosure by the lender, 
the owner, due to some financial windfall, is able to 
reacquire the property from the foreclosing entity and takes 
title in his or her own name.  Any second mortgage that 
had previously been “wiped out” will be revived by this 
reacquisition. 

The real problem arises when the reacquisition by the 
foreclosed-upon owner occurs later on in the chain of title.  
Let’s say, for example, that John gives a first mortgage to 
the bank and a second mortgage to the credit union.  The 
bank’s mortgage is foreclosed properly and the bank bids 
in and takes title.  Of course, the credit union’s mortgage is 
thereby extinguished.  The bank then sells the property to 
Sally.  Sally then sells to Mary, who sells to Bill, and so on.  
If John comes back into title later on in the chain his 
mortgage to the credit union will be revived.  This fact, 
however, can be easily missed if you’re not paying 
attention, especially where there have been intra-family 
transfers throughout the chain that tend to camouflage the 
problem. 

It’s worth noting that the revival issue appears not to cause 
a problem if the second mortgage (in this case the one to 
the credit union) made reference to the bank mortgage as a 
superior lien.  In Huzzey v. Heffernan, 143 Mass. 232 
(1887) A gave a mortgage to M-1 and a second mortgage 
to M-2.  The mortgage to M-2 specifically excepted from 
the covenants of warranty the mortgage that had been given 
to M-1.  M-1 foreclosed its mortgage and sold the property 
to a stranger who reconveyed the property to A.  The 
question was whether the mortgage to M-2 was revived.  
The court recited the general rule: 

If a man convey, with full covenants of warranty, 
land to which he had not title, and he afterwards 
acquires a good title, his after-acquired title inures 
to the benefit of his grantee in the prior deed, upon 
the ground that he is estopped to say that he was not 
seized in fee to the estate which he has conveyed 
with warranty. 

The court, however, put great weight on the exception in 
the covenants in M-2’s mortgage as to the prior mortgage 
that was granted to M-1, and said: 

[t]o give the doctrine of estoppel operation [in this 
case] … would be to enlarge [the] covenant [given 
in M-2’s mortgage] to a general covenant of 
warranty. 

The result is that there is revival only if there is no mention 
of the first mortgage in the body of the second mortgage.  
(Actually, Huzzey was decided on the fact that the 
exception to the prior mortgage was in the covenants set 
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forth at length in the mortgage to M-2, but at least one 
commentator has said — and I would agree — that the 
result should be the same even where no covenants are set 
forth in the mortgage and the reference to the prior 
mortgage is merely included somewhere in the body of the 
second mortgage.) 

The Mortgage That Can’t Be Foreclosed 
I bet you think I’m going to write about a mortgage that 
does not contain a power of sale.  Of course, if there’s no 
power of sale — statutory or otherwise — then there can be 
no foreclosure sale or auction.  But the mortgage can still 
be foreclosed by action or entry, so such a mortgage would 
not fit into the category of an “unforeclosable mortgage.” 

What I mean by a mortgage that can’t be foreclosed is one 
that has in fact evaporated — but you may not be aware 
that that’s the case.  Many times in a title you come across 
an assignment of a mortgage.  Most assignments are the 
“vanilla-flavored” kind: the original mortgagee assigns the 
mortgage to an investor.  Sometimes, however, you come 
across a mortgage assignment to the mortgagor.  We all 
know that most such assignments would cause a “merger,” 
resulting in the mortgage being unified with the equity of 
redemption.  That certainly would cause the mortgage to 
evaporate.  But there are cases where an assignment of a 
mortgage can likewise cause the mortgage to evaporate, but 
this fact may not be as clear on the record title. 

If the money used to pay off an encumbrance comes from 
the party who is obligated to pay the debt, an assignment of 
the encumbrance even to another party will have the effect 
of a discharge.  “[W]hen the money is paid by one whose 
duty it is by contract, or otherwise, to pay the mortgage, it 
is a release, though in form it purports to be an 
assignment.”  Lyndon v. Campbell, 198 Mass. 29 (1908). 

Ordinarily, you wouldn’t care whether an assignment 
discharged a mortgage or not.  But if the assigned mortgage 
is thereafter foreclosed and is the source of your title, this 
can make for some trouble.  If the mortgage has been 
extinguished, its foreclosure would be a nullity. 

The situation can arise in basically two ways and in each 
instance there’s generally some fraud going on.  Let’s say 
that you’re examining a title and see that John gave a 
mortgage to the bank.  Then you see an execution against 
John.  The execution, of course, messes up John’s ability to 
sell his home.  If John were to have a “typical closing” his 
mortgage to the bank would be paid off during the closing, 
the amount owed under the execution would be withheld to 
satisfy the creditor and John would get what ever was left 
over.  John decides instead to buy the mortgage from the 
bank and take an assignment (it costs him no more than if 
the mortgage proceeds were withheld at a closing to pay off 
the mortgage) and then foreclose the mortgage.  (The 
mortgage is not merged into the equity of redemption 

because the execution stands in the way of any such merger 
and keeps the mortgagee’s interest and the equity of 
redemption effectively “separated.”) Anyone (including 
John) who purchases at the foreclosure sale runs the risk of 
a challenge to the title (probably from the execution 
creditor) that the assignment to John effectively 
extinguished the mortgage because the funds used to buy 
the mortgage were John’s. 

Even if the assignment runs to another party the challenge 
can occur.  In Widett & Widett v. Snyder, 392 Mass. 778 
(1984) that’s just what happened.  Although there was no 
foreclosure in Widett, the priority of various mortgages was 
at stake.  In that case the owner of property paid a lender 
the amount owed on a mortgage and had an assignment of 
the mortgage made to his son.  The court said that the rule 
announced in Lyndon v. Campbell would apply and the 
assigned mortgage was extinguished. 

The rule doesn’t revolve around who physically cuts the 
check to pay the mortgage but rather whose funds are used 
to make the payment.  For example, in Heller Financial v. 
Insurance Company of North America, 410 Mass. 400, 573 
N.E.2d 8 (1991) where an insurance company anticipated 
liability under a bond it had issued in the event that a 
mortgage on the insured’s property was foreclosed, it set up 
a fund in which it deposited money for the purchase of the 
mortgage in order to avoid the foreclosure.  The funds were 
disbursed to the accounts of the mortgagor-insured, who 
paid the mortgage and directed that an assignment of the 
mortgage be made to the insurance company.  In 
connection with the question as to whether the assigned 
mortgage was thereby extinguished, the court noted 
“[p]ayments were made by using [the insured’s] checks, 
but the funds belonged to [the insurance company],” and 
therefore held that the payment was not made by one 
whose duty it was to pay the mortgage.  (The fact that the 
insurance company made the payments to protect its own 
interests did not change this result.  It never was obligated 
to pay off the mortgage, although it decided to do so.) 

The Disappearing Easement 
Here’s another one of those instances when a title looks 
good but in fact it is bad.  The problem in this case is that 
an appurtenant easement that provides access or utilities to 
the property spontaneously disappears because of the 
doctrine of merger which, due to the peculiar facts, could 
be easily missed by the examiner. 

Imagine a property that has been granted an easement.  The 
property in chief (the dominant estate) is on Smith Street.  
The easement that services this property is located on other 
land situated on Jones Street.  The Jones Street property 
(the servient estate) is very large.  The easement is located 
in the back of the property, far away from Jones Street, so 
the only way you’d realize that the servient estate was on 
Jones Street would be if you focused on that portion of the 
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land actually abutting Jones Street far away from the 
easement area. 

Of course, in determining that the easement was properly 
granted you’d examine the title to the servient estate along 
with the title to the dominant estate, but once the easement 
was effectively created there would be no further reason to 
continue to examine the title to the servient estate.  After 
the easement had been granted there would be nothing that 
the owner of the servient estate could do to adversely affect 
it.  A mortgage granted on the servient estate would be of 
no concern to you and even delinquent taxes and a 
subsequent tax taking would not disturb or affect the 
easement.  (See G.L.c. 60, § 45 that provides that any tax 
deed would be subject to any lawfully existing easements.) 

Of course, the title to the dominant estate tumbles down the 
chain with, in each instance, the appurtenant right 
referenced in the successive deeds, or maybe without 
reference to any appurtenant right.  (Such lack of reference 
would not prevent the appurtenant right from being 
conveyed.  See G.L.c. 183, § 15.) 

Along the way, a certain set of facts cause the easement to 
evaporate.  I’ve already stated how the easement in our 
case is going to disappear: the doctrine of merger will do it 
in.  Everyone knows that when the servient and dominant 
estates come into a common ownership that an appurtenant 
easement which theretofore serviced the dominant estate 
will collapse.  But sometimes the merger can occur and yet 
not be noticed by the examiner.  Imagine that after the 
easement was created as an appurtenance that the servient 
estate, or the portion thereof over which the easement 
existed, was sold to the owner of the dominant estate.  That 
fact alone would merge the easement, but would you find 
the deed?  Remember, it’s unlikely that you or your 
examiner would be running the title to the servient estate.  
There’s really no reason to do so (except to avoid the very 
issue we’re discussing).  And certainly, you’d not be 
running the owner of the dominant estate in the grantee 
index!  My guess is that you would never notice or care 
about any deed from the servient owner to the dominant 
owner. 

So, now we have a merger of the easement.  Then what 
happens?  The owner of the dominant estate (and, as it 
turns out, also the servient estate, or the relevant portion 
thereof), who is the person you are running in the index, 
sells what was once the servient estate.  Under Houghton v. 
Rizzo, 361 Mass. 635, 281 N.E.2d 577 (1992) you’re duty-
bound to look at all conveyances out from your owner even 
as to non-locus property (in the event that the owner in the 
deed decides to impose a reciprocal easement on retained 
property), but give me a break.  Jones Street?  Your 
property is on Smith Street!  (Or perhaps the described 
property makes reference to no street in the area, especially 
where the conveyance from the servient owner, and now 
from the common owner, is of “internal” property far 

removed from Jones Street, or even Smith Street.  No clue 
here!)  When the conveyance is made of this property — 
which may very well have been back to a successor of the 
original servient owner who wanted to reacquire the 
property — no easement is reserved by the common owner 
for the benefit of the dominant estate.  So now we have a 
merged easement — poof, it’s gone — by reason of a deed 
from the servient owner to the dominant owner, and a 
severance of the once servient property without the creation 
of a new easement by way of a deed from the common 
owner.  And, all this with the real possibility that the two 
deeds were never discovered! 

Now comes the time to pass the title on the dominant 
estate.  Up to now the two conveyances that I’ve discussed 
and which have destroyed the easement and prevented its 
re-creation have occurred “in the background,” and may 
very well not have been noticed.  The deed for the 
dominant estate is drafted, and mentions (or maybe not) the 
easement right that was forged some time ago and that 
appears to have tumbled down with the title to the present 
time.  The only thing is, there is no easement that can be 
granted or created! Ponder that for a bit. 

Counsel Q&A 
– Richard Urban  

Vice President and Massachusetts State Counsel 

Q uestion:  My examiner included a document entitled 
“Abstract of Judgment Lien” in her title search.  I’ve 

never seen or heard of such a thing.  It names an owner as a 
party “against whom judgments have been obtained.”  
However, the owner acquired title to the property after the 
“lien” was recorded.  Must I do anything about this matter? 

A nswer:  The lien in question is a federal judgment 
lien.  It’s an offspring of the “Federal Debt Collection 

Procedures Act,” which is a collective name for various 
legislative acts that establish a uniform, nationwide system 
of civil procedures to facilitate the collection of debts owed 
to the United States by means of various federal agencies, 
departments and corporations.  This Act is codified in 
various Titles but the source of authority for this lien is 
found in 28 U.S.C. § 3201, which states, in pertinent part, 
that: 

A judgment in a civil action shall create a lien on all 
real property of a judgment debtor on filing a 
certified copy of the abstract of the judgment in the 
manner in which a notice of tax lien would be filed 
under paragraphs (1) and (2) of section 6323(f) of 
the Internal Revenue Code of 1986.  [Emphasis 
added.] 

A lien created in this fashion is effective, unless satisfied, 
for a period of 20 years.  It may be renewed for one 
additional period of 20 years upon filing a notice of 
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only a half-interest in the space?  Do I need a confirmatory 
deed or grant from A to C which makes specific reference 
to the parking space? 

renewal in the same manner as the original judgment is 
filed.  If a notice of renewal is filed before the expiration of 
the original 20-year period, and the court approves the 
renewal, the lien shall continue to relate back to the date 
the abstract of judgment is filed (see §§ 3201 et seq.). A nswer:  The answer to this inquiry lies in the interplay 

of various statutes. Moreover § 3201 (b) states that: 
G.L.c. 183A is the enabling statute that authorizes and 
governs the creation of the condominium form of 
ownership.  § 1 provides definitions for various words that 
are used repeatedly in this chapter.  “Unit” is defined, in 
pertinent part, as follows: 

A lien created under subsection (a) shall have 
priority over any other lien or encumbrance which is 
perfected later in time. 

The United States asserts that a perfected judgment will 
apply to after-acquired property of the named defendants 
as well as later perfected liens or encumbrances. [A] part of the condominium including one or more 

rooms, with appurtenant areas such as balconies, 
terraces and storage lockers if any are stipulated in 
the master deed as being owned by the unit 
owner,….  [Emphasis added.] 

Although § 3201 (b) states that the lien has “priority” over 
any other lien or encumbrance which is perfected later, it 
may not have priority over purchase money mortgages.  
This body of law has some resemblance to the Internal 
Revenue Service’s companion methodology to file federal 
tax liens.  For example, it incorporates by reference the 
Internal Revenue Service filing requirements for tax liens.  
Various Revenue Rulings have determined that federal tax 
liens are subordinate to the lien of a purchase money 
mortgage.  However, until similar unequivocal rulings are 
made that favorably interpret the subordination of an 
abstract of judgment lien to a purchase money mortgage, 
any such liens must be paid and properly released, as in this 
case. 

Pursuant to § 4, “[e]ach unit owner shall be entitled to the 
exclusive ownership and possession of his unit….” 

G.L.c. 183, § 15, entitled “Easements, privileges and 
appurtenances belonging to granted estate,” states that: 

In a conveyance of real estate all rights, easements, 
privileges and appurtenances belonging to the 
granted estate shall be included in the conveyance, 
unless the contrary shall be stated in the deed, and it 
shall be unnecessary to enumerate or mention them 
either generally or specifically. 

Q uestion:  Various unit deeds in the chain of title for a 
condominium unit do not include any reference to a 

parking space.  However, recorded simultaneously with the 
deeds is a grant of an exclusive right and easement which 
assigns the parking space rights to the same grantee in the 
deed.  At one point in the chain of title there were two 
owners, call them A and B, who were both the grantees in a 
deed of the unit and a simultaneous grant of the parking 
space.  Sometime afterwards, A transferred his interest in 
the unit to B by deed.  Unfortunately, a grant of the parking 
space did not accompany this deed.  B later conveyed the 
unit by deed to C and executed a grant of the parking space 
as well.  I can only surmise that B forgot that she never 
obtained a grant of the parking space from A.  Does C have  

Consequently, if the subject parking space is, indeed, 
defined in the master deed as an appurtenant easement 
unique to the unit, then it will “follow” the unit, by 
operation of G.L.c. 183, § 15, even if it is not mentioned in 
the deed.  The failure to include the space in a deed, or by 
separate grant for that matter, will not cause a failure of 
title to arise.  Given, however, that prior draftpersons have 
adopted a system of separately granting the space, the need 
to make sure the space is defined in the master deed as an 
appurtenant easement to the unit is heightened.  If it is so 
defined, no confirmatory deed or grant of the space should 
be required and, by operation of law, the space was 
transferred to B, and then to C by the very unit deeds 
themselves. 
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to do.  In the body you should have the mortgagor’s name, 
the name of the original mortgage company, the amount, 
the date, and the mortgage recording information.  After 
describing the mortgage, start a new paragraph and 
formally request the document that you are looking for; i.e., 
discharge, lien release, and satisfaction.  Include with the 
letter copies of the face and last page of the mortgage, 
pertinent assignments if any, any payoff you may have 
obtained, and title rundown/abstract that reveals the 
outstanding discharge.  Another helpful thing to include in 
your request is the mortgagors’ social security numbers.  
Sometimes the mortgage company can research a loan in 
their system that way.  Try to remember that the more 
information that you can possibly give the better, be 
general in the way that you write the letter.  As an 
alternative to contacting the settlement agent, you can 
always notify the title company of the potential outstanding 
mortgage. 

Paralegal Page 
– Donald Brown 

Paralegal 

How to Get a Discharge When You Didn’t Pay Off 
the Mortgage 
In connection with the question posed by this article, a 
good place to start, once you discover that there are prior 
mortgages that have outstanding discharges in the chain of 
title, is with the settlement agent who handled the last 
transaction in the chain of title.  Usually, that settlement 
agent has the information necessary in his old file to 
provide a good starting point in researching if the prior 
mortgage was paid off at that transaction or who provided 
payoff for the prior mortgage.  In some cases, that 
settlement agent may have the original discharge in their 
old file.  Even if they don’t, they should be able to provide 
payoff information for the same. Websites, Phone Numbers, and Addresses to 

Know I know that in many cases where there is a missing 
discharge, we may not have ample time to go back and 
contact the settlement agent and then wait for them to pull 
their file, especially when we have very old mortgages that 
are undischarged and even incorrectly discharged.  That’s 
when we may be able to go back and research the problem 
of a missing discharge ourselves.  In cases when we can’t 
find a mortgage company, even if we are provided with 
payoff information, there are some very useful websites 
that may be able to provide some direction in obtaining 
information into some of these mortgage companies.  (For 
more information please see the next section “Websites, 
Phone Numbers, and Addresses to Know.”) When we are 
finally able to confirm if there have been any name 
changes, mergers, or acquisitions, and find addresses for 
the offices of the business entities we are looking for, then 
we can finally request the discharge.  

www.ffiec.gov/nic 

Used to locate banks through closings and mergers. 

www.corp.sec.state.ma.us 

Helpful in providing information on name changes. 

www.fdic.gov 

Provides information for Bank, Savings Associations and 
holding companies that are FDIC Insured (especially 
helpful in finding banks that have been taken over by the 
FDIC). 

www.payoffassist.com 

For a fee they will obtain your payoffs for you. In preparing a request for a discharge of a mortgage, we 
have to remember a couple of things.  The first thing to 
remember is that many mortgage companies may not use 
the word “discharge,” as commonly used here.  The second 
is that we have to make sure that we are general in our 
requests to the mortgage companies and remember words 
such as lien release and satisfaction of mortgage.  The most 
commonly sent requests go to the mortgage companies, 
lien release departments, and/or payoff departments.  In the 
opening of the request, advise the mortgage company who 
it is you or your firm represent and what it is you are trying  

Bankruptcy Automated System 617-565-6025 

Provides voice activated information by name, social 
security number, or docket number. 

Division of Medical Assistance 

The Division of Medical Assistance has moved to 
Worcester.  The new address for 118E § 32 notices is: 

 

Division of Medical Assistance 
P.O. Box 15205 
Worcester, MA 01615-9906 
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