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 Manager’s Corner 

– Thomas M. Flynn Contents Vice President and 
New England Division Manager 

S tewart Title’s parent company, Stewart 
Information Services Corporation, 

reported all-time record highs for net 
earnings and revenues for the second 
quarter of 2002.  For the six months ended 
June 30, 2002, Stewart earned $29.1 
million compared to $18.5 million for the 
same six-month period in 2001.  
Revenues year-to-date increased 35 
percent to $756 million.  Stewart Title 
continues to be recognized as a stable, 
solid and progressive underwriter as 
evidenced by impressive marks received 
from the industry’s foremost rating 
companies: 
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Two national issues to update you on: you 
may recall from our last newsletter that 
the American Land Title Association had 
sued Radian Guaranty, Inc. in the state of 
California, attempting to prohibit them 
from offering their Radian Lien Protection 
product as an alternative to title insurance.  
In June the California Department of 
Insurance issued a cease and desist order 
against Radian to immediately stop 
marketing, soliciting and selling this 
insurance product.  California joins 
several other states in their rejection of 
this product.  This development is good 
news for the title industry as a whole.  The 
other national issue of note is the 
proposed rule changes to RESPA by 
HUD.  The “Homebuyer Bill of Rights” 
proposal promotes the concept of 
“packaging” closing fees to give 
consumers a firm closing price early in 

the transaction.  At first glance the rule 
appears to really be about the lenders’ 
packaging settlement services for 
consumers.  There would seem to be some 
difficult questions in trying to include in 
this proposal title and closing services that 
are provided for the benefit of the buyer 
and the seller. 

Reminder: if you are interested in 
searching for back titles and/or producing 
your own Insured Closing Protection 
Letters online, please contact your Stewart 
Title representative, who will be happy to 
assist you in setting up these services in 
your office. 

Stewart Title Announces Owner’s 
Rate Increase 

We’re pleased to inform you that we will 
be increasing our owner’s rate effective 
November 1, 2002, to $3.50 per thousand 
for policies up to $1,000,000 of coverage.  
This increase will be coupled with a 
program encouraging our agents to issue 
the ALTA Homeowner’s Policy of Title 
Insurance for one to four family 
residential transactions.  Agents will be 
receiving a mailing shortly with the new 
rate sheets enclosed and additional 
information relative to this change. 
 

Stewart to Open Springfield Office 
During the next month Stewart Title will 
open its Springfield office, serving all of 
Western Massachusetts. Michael Agen, 
Esq., with more than twenty years’ 
experience in the title industry, will serve 
as its manager and counsel. A formal 
announcement will be mailed to all agents 
in a few weeks.
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Title Standard Spotlight 
– Ward P. Graham 

New England Region Counsel 

I n this issue of The Massachusetts Focus, the spotlight 
goes on MCA Title Standard No. 53, Indefinite 

References – Trusts and Title Standard No. 33, 
Transfers by Trustee.  While there are a number of types 
of references in convey-ancing documents that may be 
considered indefinite, indefinite references, for our 
purposes, usually arise in the context of trusts by virtue of a 
deed or mortgage to a person “as trustee” or “as trustee for 
John Smith” or, more recently, “as trustee of the 
Homebody Realty Trust” or “as trustee of the 
Shieldmefromcreditors Family Trust” or “as trustee of the 
Enrichthegrandchildren Estate Planning Trust,” etc.  The 
primary characteristic of these grantee clauses is that there 
is no indication that a written trust instrument exists and 
there is no recording reference to indicate that a written 
instrument is recorded so that you can find it and determine 
any limitations on the trustee’s powers to deal with the 
subject property.  In order to deal with these situations 
when you’re involved in a transfer or mortgage from such 
trustee(s), it is important to always review both title 
standards in relation to each such transaction. 

Indefinite Trust References and the Myth of 
Individual Ownership 
As stated in the legislative history1 of G.L.c. 184, §25 (the 
“Indefinite Reference Statute”), 

This is a common and particularly troublesome 
defect with court opinions in different directions, 
leaving a prospective purchaser from A [who was 
granted the property as “A as trustee”] uncertain 
whether he will get a title or simply a lawsuit.  In 
1897, in Swazey v. Emerson, 168 Mass. 118, at p. 
120, Mr. Justice Holmes said that the word “trustee” 
under the recording act is not notice that there is a 
trust but merely that there “might be” one so that 
there is not a defect.  In 1927, in Cleval v. Sullivan, 
258 Mass. 348, the court, without discussing or 
mentioning the Holmes’ [sic] opinion, said there 
was notice which spoiled the marketability of the 
land.  The Holmes’ [sic] opinion was based squarely 
on the recording act, seems the sound one and is 
followed in the draft act which we submit.2 

                                                           

                                                          

1  34th Report of the Judicial Counsel (1958), Pub. Doc. 
144, pp. 27-33, reprinted in 43 Mass. L. Q. No. 4 (1958).  
This document and the statute both deal with several other 
indefinite reference issues, but we will only deal here with 
the trust related portions. 
2  Id., at 31.  The “draft act” is now G.L.c. 184, §25, and 
was adopted intact.   

As to conveyances to trustees, the Indefinite Reference 
Statute provides: 

No indefinite reference in a recorded instrument 
shall subject any person not an immediate party 
thereto to any interest in real estate, legal or 
equitable, nor put any such person on inquiry with 
respect to such interest, nor be a cloud on or 
otherwise adversely affect the title of any such 
person acquiring the real estate under such recorded 
instrument if he is not otherwise subject to it or on 
notice of it.  An indefinite reference means . . . (3) a 
description of a person as trustee or an indication 
that a person is acting as trustee, unless the 
instrument containing the description or indication 
either sets forth the terms of the trust or specifies a 
recorded instrument which sets forth its terms and 
the place in the public records where such 
instrument is recorded, . . . 

It has been suggested that a grant to a trustee with no 
recording reference to the trust because the trust is not 
recorded would put the title in the grantee individually.3  
This concept has created a school of thought that the 
application of the Indefinite Reference Statute would be to 
cause title to the property to be held by the grantee 
individually, whether or not the trust had, in fact, been 
recorded.4  The ambiguity as to the nature of the grantee’s 
title would then necessitate that the trustee execute any 
deeds or mortgages of the property both as trustee and 
individually. 

First of all, if such a result were intended, the drafters of 
the statute, being very experienced real estate attorneys and 
having given the statute much thought and analysis, would 
have provided for it.  I have not found any reported case to 
that effect and, based on the legislative history as discussed 

 
3  See, e.g., Eno & Hovey, Massachusetts Real Estate Law 
with Forms, 28 Mass. Practice §15.12 (3rd Ed., 1995).  The 
only case cited in support of this proposition in fn. 3 of this 
section is Berenson v. Nirenstein, 326 Mass. 285, 93 N.E. 
2d 610 (1950), but the case predates the Indefinite 
Reference Statute and did not involve a conveyance to a 
trustee but rather dealt with a breach of fiduciary duty 
action in which a constructive trust was imposed on a 
broker who purchased stock for himself when he was hired 
to do so for his client. 
4  Eno & Hovey, supra, §§2.19 and 5.53.  See also, e.g., the 
last paragraph of MCA Title Standard No. 53, Indefinite 
References – Trusts, wherein it is stated that the cures 
provided for in the standard would result in the title not 
being vested in the trustee individually, the negative 
implication, of course, being that, absent the cures, the title 
would be held individually.  Unlike Eno & Hovey, this title 
standard (discussed in more detail below) makes an 
exception for trusts recorded simultaneously with the deed 
containing the indefinite reference. 
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in the 34th Judicial Council report, such a strong result was 
certainly not intended.5  Indeed, such a result would run 
directly contrary to the basic impetus of the statute, which 
was to make titles more certain, not less.  What was 
intended was to allow a purchaser to be able to take title 
from the “indefinite trustee” without being bound by any 
limitations on the trustee’s authority or having the title be 
subject to any equitable claims that might exist in an off-
record trust and to provide the purchaser with an unclouded 
and marketable title to the property acquired from the 
trustee.  It is more of a situation that the “indefinite trustee” 
is deemed to hold the title and be able to deal with it as if 
he owned it individually so that he or she can convey it or 
mortgage it with the same freedom as an individual owner 
and the title of a person taking a deed or mortgage from the 
trustee is protected unless such person is “an immediate 
party” to the trust instrument or is “otherwise subject to it 
or on notice of it.”  Thus, it should be just fine to have the 
“indefinite trustee” execute a deed “as trustee” without the 
necessity of including “individually” because the latter 
adds nothing.  In addition, we have another statute and a 
title standard that supports this concept. 

Pursuant to that statute, MCA Title Standard No. 33, 
Transfers by Trustee, provides: 

A transferee from the trustee of record of a non-
testamentary trust need not inquire into whether 

(1) said trustee has authority to transfer, including 
whether any required conditions have been satisfied; 
or 

(2) there are any unrecorded trust amendments; or 

(3) the trust is in existence, provided that: 

(a) the recorded declaration of trust recites that third 
parties may rely without inquiry on the acts of 
said trustee; or 

(b) the conveyance is by all persons appearing of 
record to be the trustees and the declaration of 
trust is not recorded or registered in the registry 
district where the land lies or, if so recorded or 
registered, there is no reference to the place of 
recording or registration of the trust in any 
instrument in the chain of title. 

G.L.c. 184, §34, entitled, Protection of Persons Purchasing 
Land from Trustees, provides: 

Thus, a bona fide purchaser or mortgagee, at least where 
there are no intervening liens or attachments against the 
“indefinite trustee” individually, ought to be able to rely on 
a deed out from the trustee “as trustee” without the 
necessity of having the trustee sign “individually” as well. 

Any recordable instrument purporting to affect an 
interest in real estate executed by any person or 
persons who, in the records of the registry of deeds 
for the county or district in which the real estate 
lies, are or appear to be the trustees of a trust shall 
be binding on the trust in favor of a purchaser or 
other person relying in good faith on such 
instrument, notwithstanding (a) inconsistent 
provisions of the trust, unless said trust is recorded 
in said registry of deeds, with the place of recording 
referred to in some instrument in the chain of title to 
the real estate affected, (b) any amendment, 
revocation, removal or resignation of trustee, 
appointment of additional trustee, or other matter 
affecting the trust, unless the same is recorded in 
said registry of deeds and noted on the margin of 
said trust in said registry, or (c) any inadequacy in 
the consideration recited.  As used in this section the 
term “trust” shall not include a trust under a will.  
[Emphasis added.] 

In addition to the foregoing, one should also be able to rely 
in such circumstances on the Doctrine of Estoppel of 
Fiduciary.6  Under this doctrine, when a fiduciary deeds 
property, particularly if with covenants of title (lawfully 
seised in fee simple) or covenants of authority (lawfully 
authorized and empowered to make sale or conveyance), 
the fiduciary will be estopped to set up a title, or a claim 
against the title, held in his or her individual capacity prior 
to the conveyance by that person as the fiduciary.  This 
doctrine would seem to apply particularly well in the 
typical indefinite reference situation where the trustee is 
usually conveying by at least a quitclaim deed and where 
the only reason the trustee would have title individually 
would be based on a heavy interpretation of the Indefinite 
Reference Statute and in spite of the obvious intent of the 
trustee to gain, hold and convey title in a trustee capacity.  
This view is even stronger if the trustee had mortgaged the 
property as trustee during his or her ownership. 

                                                           

                                                          

Of further assistance in this regard, as well as with regard 
to the provisions of G.L.c. 203, §§ 1 and 2,7 we also have 
the benefit of MCA Title Standard No. 53, Indefinite 

5  The entire Judicial Report is focused on protection of 
subsequent owners and their titles.  There is no discussion 
whatever of benefiting the trustee individually (which, if an 
off-record trust did exist, would likely violate the trustee’s 
fiduciary responsibilities), the trustee’s heirs or devisees, or 
the trustee’s creditors, all of whom would be potential 
unintended beneficiaries of the notion that an indefinite 
reference creates individual ownership in the named 
trustee. 

 
6  See, H.H. Thayer, et al, Crocker’s Notes on Common 
Forms, §151 (8th ed., MCLE 1995 & Supp. 1997, 2000) 
and Kaufman v. Federal National Bank of Boston, 287 
Mass. 97, 191 N.E. 422 (1934). 
7  Dealing with the necessity of a written trust with respect 
to real estate (§1) and the necessity of recording it (§2). 
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References – Trusts.  This title standard essentially allows 
for the curing of an indefinite reference situation by 
establishing that the trust is already recorded and then 
recording an affidavit identifying the recording information 
for the trust as well as seeing to a marginal reference 
notation to the affidavit in the instrument of conveyance 
that had originally omitted the recording information for 
the trust.8  If the trust was recorded contemporaneously 
with the conveyance, no affidavit or marginal reference is 
required.9  The trust and any amendments, etc., may also be 
recorded subsequently along with the affidavit and the 
marginal reference.10 

According to the Title Standard, if these procedures are 
followed, the title is not vested in the trustee individually 
once the affidavits are on record or, in the case of the 
contemporaneously recorded trust, right from the 
beginning.  A Caveat cautions that, in using the cures in 
paragraphs (1) and (3), prior to the recording of the 
affidavit, we need to be aware that third parties, including 
intervening lienors may have relied on the Indefinite 
Reference Statute and, presumably, may claim in interest 
derived from the “indefinite trustee’s” assumed individual 
ownership.  As pointed out in the 34th Judicial Council 
Report, “It is almost more important to know what 
conveyancers think the law is than to know what it actually 
is.”11  Thus, as there is still this school of thought out there 
among some members of the bar that an indefinite 
reference creates individual ownership, if you run into the 
situation where there are intervening lienholders or, 
perhaps, the death of the “indefinite trustee” (which would 
preclude our ability to rely on G.L.c. 184, §34 and Title 
Standard No. 33 and which would raise issues as to the 
rights or claims of heirs, devisees, creditors and estate tax 
authorities), call one of your friendly Stewart Title 
underwriters and we’ll discuss the situation. 

Reverse Exchange Variations 
Comparison of Two Different “Parking Arrangement” 
Formats 

– Robert HB Buckner 
and Todd R. Pajonas Esq. of Asset Preservation Inc.,  

a subsidiary of Stewart Title Company 
 

S ince 1991 when the IRS defined the role of a “Qualified 
Intermediary” and streamlined the exchange process, 

many real estate investors and their counsel have become 
increasingly aware of the benefits of an IRC §1031 tax 

deferred exchange.  Properly structured, a tax deferred 
exchange allows a “taxpayer” to defer the capital gain tax 
realized upon the sale of business or investment property if 
the taxpayer acquires property of like-kind which is also 
held for business or investment purposes. 

To obtain the benefit of tax deferral, taxpayers must adhere 
to a strict schedule of identifying and purchasing 
replacement property.  These requirements sometimes 
leave taxpayers scrambling and, on occasion, unable to 
complete an exchange.  Taxpayers must identify potential 
replacement property (one or more) within 45 calendar 
days and acquire the replacement property within 180 
calendar days, both periods running from the date of 
closing the relinquished property.  IRC §1031(a)(3)(A)-(B).  
In addition, to obtain a complete deferral of the capital gain 
tax, the taxpayer must acquire replacement property of 
equal or greater value, obtain equal or greater debt on the 
replacement property, reinvest all the net proceeds realized 
from the sale of the relinquished property, and acquire only 
like-kind property.  Treas. Reg. §1.1031(d)-2 and IRC 
§1031(a)(1). 

Often in a “sellers market,” where recently listed properties 
are quickly under contract with a buyer, Exchangers need 
to purchase a replacement before they are ready to sell their 
relinquished property.  When confronted with this situation 
Exchangers need to perform what is commonly known as a 
“reverse exchange,” or more properly termed, a “parking 
arrangement.”  Revenue Procedure 2000-37 provides 
guidelines for Exchangers to perform a “parking 
arrangement” exchange. 

An Overview of “Parked” Property Arrangements 
Prior to the release of Revenue Procedure 2000-37, (the 
“Rev. Proc.”) many Exchangers were reluctant to proceed 
with reverse or improvement exchange variations, both of 
which required the Qualified Intermediary to be “parked” 
on title to either the replacement or relinquished property.  
One of the primary concerns was the problem of 
“constructive ownership.”  Many tax and legal advisors 
were concerned that the Exchanger was both responsible 
for, and entitled to, the burdens and benefits of ownership 
while legal title was held by the Qualified Intermediary.  If 
the Exchanger retained all the benefits and burdens of 
ownership, and only legal title was “parked,” the structure 
could be collapsed because the IRS would look at the 
Exchanger as actually owning both the relinquished 
property and replacement property at the same time.  In 
addition, there were many potential problems such as the 
management of the “parked” property, loan arrangements, 
advances to fund the purchase of the replacement property, 
puts and calls, and which entity was entitled to receive the 
tax benefits of ownership while the property was “parked.” 

                                                           
8  Title Standard No. 53, para. (1). 
9  Id., para. 2.  
10  Id., para. 3.  
11  34th Judicial Council Report, supra, at 30, quoting from 
Richard B. Johnson’s article, The Mechanics of Title 
Examination, reprinted in the 6th and 7th editions of 
Crocker’s Notes on Common Forms.   
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Revenue Procedure 2000-37: A Summary 5. The Exchanger may act as contractor and/or 
supervisor with respect to the property; Finally, the IRS has provided guidance for these “parked” 

arrangements.  As a result, Exchangers can now work with 
an experienced Qualified Intermediary and confidently 
proceed with a wider array of exchange alternatives.  
Revenue Procedure 2000-37, enacted on September 15, 
2000, applies to exchanges where title to either a 
relinquished or replacement property is “parked” with the 
Qualified Intermediary.  The revenue procedure creates a 
“safe harbor” for transactions that are within the following 
parameters: 

6. EAT and Exchanger may enter into agreements 
using puts and calls at fixed or formula prices for 
subsequent dispositions, provided that they satisfy 
the Qualified Intermediary safe harbor provisions in 
Section 1.1031(k)-1(g)(4). 

The safe harbor and permissible agreements cited above 
provide the Exchanger with much needed clarification and 
guidance on many issues that have concerned tax and legal 
advisors who have reviewed “parked” arrangements in the 
past.  For the most part, the requirements of Rev. Proc. 
2000-37 provide Exchangers great latitude in these 
transactions.  However, the Rev. Proc. did narrow the time 
requirements considerably and this may create problems on 
larger commercial exchanges.  Obtaining the necessary 
approvals and construction improvements within the 180-
day time limit can be challenging when proceeding with an 
improvement exchange on commercial property. 

1. Title to either the relinquished or the replacement 
property must be parked with the “Exchange 
Accommodation Titleholder” (EAT); 

2. The EAT must hold legal title, referred to as the 
“Qualified Indicia of Ownership” (QIO); 

3. The Exchanger and the EAT must enter into a 
written agreement known as the “Qualified 
Exchange Accommodation Arrangement” (QEAA) 
within five days of the EAT’s purchase of the 
“parked” property; 

A key to the reverse exchange is that the Exchanger cannot 
own both the relinquished property and the replacement 
property at the same time.  An Exchange Accommodation 
Titleholder (EAT) is the entity, prescribed by the IRS, 
which holds title to the property during the reverse 
exchange (180-day) period.  And while Exchangers have 
the option of “parking” either their relinquished or 
replacement property with the EAT, there are significant 
differences in each of these structures. 

4. The Exchanger must have a “bona fide intent” that 
the parked property will either be the relinquished 
or replacement property in an exchange; 

5. The EAT cannot be the Exchanger or a “disqualified 
person”; 

6. The EAT must report the property on its income tax 
return; “Replacement Property Parked” 

7. The Exchanger must identify the relinquished 
property within 45 calendar days; 

The EAT acquires title to the replacement property with 
funds the Exchanger loans to the EAT.  Within 180 days 
the Exchanger sells the relinquished property through the 
“delayed exchange” format and the EAT transfers the 
replacement property to the Exchanger.  The equity from 
the sale of the relinquished property pays down the loan 
and/or pays back the Exchanger. 

8. The Exchanger must complete the exchange within 
180 calendar days from the date the property is 
transferred to the EAT. 

Revenue Procedure 2000-37: Permissible 
Agreements Positives of the “Replacement Property Parked” 
Revenue Procedure 2000-37 provided for the following 
permissible agreements regardless of whether or not they 
contain terms which may typically destroy an arms-length 
relationship between the EAT and the Exchanger: 

1. Since the net proceeds from the sale of the relinquished 
property are available prior to the Exchanger purchasing 
the replacement property, the equity in the replacement 
property will be sufficient for the equity requirements 
for the tax deferred exchange.  (For a fully tax deferred 
exchange, Exchangers should acquire property of equal 
or greater value and use all of the net sales proceeds in 
the purchase.) 

1. The EAT may act as both the Qualified 
Intermediary and the EAT, provided the Exchanger 
may guarantee all or part of the obligations of the 
EAT including debt and incurred expenses; 

2. If there are extra funds the Exchanger can still purchase 
additional replacement property, other than the “reverse 
property,” as a delayed exchange. 

3. A “replacement property parked” arrangement allows 
for multiple relinquished properties.  In fact, using the 
200 percent rule, this format allows an Exchanger to 

2. The Exchanger may loan or advance funds to the 
EAT; 

3. The EAT may lease the property to the Exchanger; 

4. The EAT may enter into a management agreement 
with the Exchanger; 
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identify many potential relinquished properties, 
allowing for tremendous flexibility.  Under the 200 
percent rule, the Exchanger can identify an unlimited 
number of properties, whose total aggregate value does 
not exceed 200 percent of the value of the replacement 
property or properties.  For example, if the Exchanger 
were to purchase a five million dollar property 
($5,000,000), he could identify up to ten million dollars 
($10,000,000) of potential relinquish properties. 

Bankruptcy – Sales Free and Clear of 
Liens 

– Richard Urban 
Vice President and Massachusetts State Counsel 

W hen a Trustee of a Chapter 7 bankruptcy estate 
presents you with various bankruptcy documents 

relative to a sale of the property free and clear of liens, how 
should you proceed? 

At a minimum, the following documents should be 
obtained and reviewed: 

Negatives of the “Replacement Property Parked” 

1. Loan issues – some smaller, unsophisticated lenders 
may have issues lending to the EAT.  A solution may be 
to use a portfolio lender or to borrow funds secured by 
other real estate. 

1. A Clerk’s Certificate 

The clerk will usually provide a certificate indicating 
that the docket for the bankruptcy case includes the 
following information: 2. Potential for higher costs – in certain states there is the 

potential for higher costs due to double transfer taxes 
and title insurance fees.  In some states, the LLC can be 
transferred to the exchanger to avoid extra taxes. 

• The commencement of the bankruptcy case. 

• The appointment, and name, of the Trustee. 

• The filing, by the Trustee, of a Notice of Intended 
Sale of the Property. “Relinquished Property Parked” 

The Exchanger conveys the relinquished property to the 
EAT and then the Exchanger acquires the replacement 
property under a “simultaneous exchange” format.  During 
the 180 days, the EAT remains on title to the relinquished 
property until it is sold to a purchaser. 

• That Notice of the sale was given to all interested 
parties and that an affidavit of the mailing of said 
notice was filed with the Court. 

• The receipt of any objections to the sale. 

• The holding of any hearings. Positives of the “Relinquished Property Parked” 
• The allowance of the sale or approval of the 

underlying motion. 1. Purchase and financing of replacement property is 
easier since the Exchanger is taking title directly instead 
of the EAT. • The status of any appeals. 

2. The arrangement allows Exchanger to have all the 
benefits of ownership immediately. 

Most certificates will, at a minimum, provide the above 
information.  Some may include additional detail such 
as the buyer’s names, sale price, or the specific titles of 
the various notices/motions that were filed in the 
bankruptcy.  In any event, a clerk’s certificate should be 
available that demonstrates the Trustee’s compliance 
with various Code requirements to effectuate a proper 
sale free and clear of liens. 

3. It is safer for EAT and Exchanger to hold title. 

Negatives of the “Relinquished Property Parked” 

1. In order to have a fully tax deferred exchange the 
Exchanger must be able to finance the acquisition of the 
replacement property without taking out more debt on 
the replacement property than was in place on the 
relinquished property. 

2. Notice of Intended Private Sale 

Unless the court orders otherwise, the Trustee will give 
notice to “Creditors and Parties in Interest” (which 
includes the United States Trustee and parties who have 
filed appearances and requested service of filings) of 
the intent to sell the subject property.  The purpose of 
the notice is to afford creditors and others an 
opportunity to object to the sale.  It provides them the 
general details of the sale, a description of the property, 
the deadline for filing objections and the hearing date, 
time and place at which objections may be raised. 

2. There can be lender issues on relinquished property 
when transferred to EAT (due on sale clause and 
prepayment penalties). 

While each of these structures offers its own set of 
positives and negatives, neither should be contemplated 
without the advice of competent tax and legal 
professionals. 

For additional information contact Asset Preservation at 
(877) 845-1031; (800) 282-1031 or 
http://www.apiexchange.com. 

The notice will also include the request to sell the 
property “free and clear of liens.” 
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If no objections are filed, the court may cancel the 
scheduled hearing and approve the sale without hearing. 

3. Motion for Authority to Sell 

Every Notice of Intended Private Sale is accompanied 
by a Motion for Authority to Sell within which the 
authorization to sell free and clear of liens will also be 
sought.  It will provide additional detail relative to the 
marketing of the property and state why the sale is in 
the estate’s best interest. 

It must also identify the holder of any lien or interest 
associated with the property.  In other words, it should 
be a mirror reflection of liens and interests disclosed by 
a title search of the property. 

Occasionally, the essence of this motion is presented 
under a different guise or caption.  For example, in lieu 
of a Motion for Authority to Sell you might be 
presented with a “Motion to Sell Free and Clear of 
Liens” or a “Motion to Approve Sale.”  The 
nomenclature is of less significance than the substance.  
So long as the subject motion includes sufficient detail 
to make the intent clear that the property will be sold 
free and clear of liens, substance should rule over form. 

4. Certificates of Service 

The Trustee’s Certificate of Service for the Notice and 
the Motion should be obtained and examined to make 
sure all record lien holders and interested parties 
received notice.  Certificates should be readily available 
since they must be filed within 7 days of service. 

Underwriting scenario no.1:  An agent had requested 
Certificates of Service from the attorney for the Trustee 
in a Ch. 7 sale free and clear of liens.  The first 
Certificate pertained to the Notice of Intended Private 
Sale and a variety of creditors and parties were named 
including the lienholders appearing in the title search 
of the underlying property. 

The second Certificate concerned the Trustee’s Motion 
for Authority to Sell and attached to it were the names 
of only 3 recipients: the United States Trustee, the Ch. 7 
Trustee and the debtor’s counsel.  The names of no 
other parties or lienholders appeared on this 
Certificate.  Rule 6004(c) of the Bankruptcy Rules of 
Procedure states in pertinent part that: 

Sale Free and Clear of Liens and Other Interests.  A 
motion for authority to sell property free and clear 
of liens or other interests shall be made in 
accordance with Rule 9014 and shall be served on 
the parties who have liens or other interests in the 
property to be sold. 

Since the procedurally required notice was not given, 
we would not accept the bankruptcy order as being 
dispositive of any lienholder’s lien.  Ultimately, 

conventional payoffs and releases were made and the 
sale went forward. 

Underwriting scenario no. 2:  The Certificates of 
Service an agent procured from the attorney for the 
Trustee disclosed a fairly elaborate list of creditors, 
interested parties and lienholders.  Included among 
them was the servicer for a mortgagee. 

Unfortunately, the name of the record mortgagee did 
not appear in any Certificates.  The Trustee’s attorney 
argued that the servicer was the holder of the note and 
had identified itself as such in its own bankruptcy 
motion which sought relief from the automatic stay for 
purposes of foreclosing its mortgage. 

A review of those filings revealed that the servicer, 
indeed, described itself as the owner of the 
indebtedness and holder of the mortgage.  Yet the 
motion for relief from stay failed to support this 
statement.  There was no assignment of the mortgage 
attached or referred to in the motion.  A copy of the 
underlying promissory note was attached as an Exhibit 
but failed to describe any endorsement to the servicer.  
Finally, the servicer’s own Certificate of Service with 
regard to its motion disclosed service not only to the 
record mortgagee but to its attorneys as well.  
Collectively, all of these elements made suspect any 
suggestion that the servicer held the mortgage.  
Consequently, we would not insure the transaction 
without exception for the mortgage. 

The Trustee, with the consent and participation of the 
servicer, went back into court and obtained an order 
which made it unequivocally clear that any notice 
requirement to the mortgagee had been satisfied by 
notice to the servicer. 

5. Order Approving Sale 

Ultimately an order should issue which approves the 
sale or allows the motion.  Ideally, the order also 
reinforces the substance of the Trustee’s goal to: 1) sell 
the property free and clear of liens, and/or 2) attach any 
liens to the proceeds of the sale. 

Note: If the debtor is not the sole record owner of the 
property, a need exists to address the co-tenant’s 
interest in the bankruptcy filings.  Absent any such 
acknowledgement by the Trustee, the bankruptcy order 
may prove to be dispositive of the liens and 
encumbrances attaching to the debtor’s interest, but it 
would leave unresolved the effect of the order on the 
co-tenant’s liens.  The co-tenant’s interest must be 
addressed. 

6. Recording 

An original Clerk’s Certificate should be obtained and 
recorded along with certified copies of the Motion, 
Certificate of Service for same, and Order.  Copies of 
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the Notice and its Certificate of Service should be 
retained in your file. 

Finally, discussions should be held as early as possible 
with the Trustee to determine the manner in which 
municipal bills (i.e. taxes, water, sewer, etc.) will be paid.  
Conventional payment by the closing attorney for matters 
such as these should be requested. 

Underwriting scenario no.3:  In these days of budget and 
fiscal constraints, municipalities are aggressively, and 
sometimes inappropriately, demanding payment of back 
charges.  We have had several claims in which a town or 
city has included an item on a municipal lien certificate for 
which it was clearly not entitled.  It would come to no 
surprise if a municipality chose to ignore the application of 
a bankruptcy order and continued to insist that certain 
back taxes were still due and owed.  As equally unsettling 
is the prospect of relying on a third party such as a Trustee 
or its attorney to tender payment.  It is a far better practice 
to make any payments for municipal charges directly from 
the closing. 

Enforcement of Restrictions 
– Gary F. Casaly 

Special Counsel 

A lthough there’s always the question of what activities 
restrictions may prohibit, the main issue concerning 

restrictions is their enforceability.  But before I get to that 
point, I want to explore the question of where the 
conveyancer should look for restrictions in the first place.  
Everyone would agree that the registry of deeds is a good 
place to start!  But what instruments should the examiner 
look at?  The answer is not as simple as it would seem. 

Ordinarily, the examiner searches the “chain of title” to 
determine what matters affect any particular parcel of land.  
But what instruments are included in this ephemeral “chain 
of title”?  One would think that the chain of title is the 
“thread” that is simply followed from A to B to C, and so 
forth.  But under case law when it comes to restrictions the 
“thread” may have a few unraveled edges that must be 
accounted for.  Under Guillette v. Daly Dry Wall, Inc., 367 
Mass., 325 N.E.2d 572 (1975) the Supreme Judicial Court 
held that if locus is included within land owned by a 
common grantor and that common grantor conveys other 
land under his ownership (i.e., nonlocus) to another that the 
provisions in that deed out, even though the deed is of 
nonlocus land, must be scrutinized to determine whether 
locus (still then retained by the common grantor) has 
thereby been impressed with restrictions.  Stated another 
way, it’s necessary to look at all deeds out by the common 
grantor, even when the deed out is of nonlocus property, to 
determine whether restrictions have been imposed upon 
locus.  In Guillette the court said, “Lot numbers or other 
descriptive information, even though included in an index, 
do not change what is recorded. * * * In such a [recording] 

system the purchaser cannot be safe if the title examiner 
ignores any deed given by a grantor in the chain of title 
during the time he owned the premises in question.”  The 
result here is that if the common grantor in conveying 
nonlocus to another states in that deed out that he agrees to 
restrict his remaining land (that includes locus) to 
restrictions then locus will thereby be subjected to those 
restrictions.  So, when it comes to where one must look and 
what instruments one must look at to determine whether 
restrictions affect land, the answer goes beyond the 
conventional “chain of title.” 

Restrictions in the deeds out that are also reciprocal to the 
grantor’s remaining land impose an additional duty upon 
the title examiner to look at them, because they satisfy the 
requirements of the Statute of Frauds (see Houghton v. 
Rizzo, 361 Mass. 635, 281 N.E.2d 577 (1972)), an element 
that must be observed in accordance with decisions of the 
Supreme Judicial Court.  This age-old English statute was 
discussed in Snow v. Van Dam, 291 Mass. 477, 197 N.E. 
224 in connection with common schemes.  In Snow deeds 
of other lots included restrictions upon those lots but did 
not state that the restrictions were likewise imposed upon 
the grantor’s remaining land.  The court noted that the 
existence of a “common scheme” does not impose 
restrictions on retained land or other lots not specifically 
restricted, but rather identifies those parcels that are entitled 
to enforce the restrictions.  Where, for example, restrictions 
are imposed on one lot they are not thereby implied as 
being imposed upon another lot, for this would violate the 
Statute of Frauds, the very law that in Houghton permitted 
the imposition of restrictions.  To the contrary, if there is a 
common scheme, then the owner of the retained lot may be 
able to enforce the restrictions upon the lot deeded out.  
The reverse, however, is not the case — the owner of the 
restricted lot cannot claim that similar restrictions were 
impliedly imposed on the retained land, unless such 
imposition was in writing.  In this regard, the provisions of 
G.L.c. 184, §§26, 27 essentially codify the following, that 
was said in Snow: 

What is meant by a “scheme” of this sort?  * * *  
Where a scheme exists, it appears to be the law of 
England and some American jurisdictions that a 
grantee subject to restrictions acquires by 
implication an enforceable right to have the 
remaining land of the vendor, within the limits of 
the scheme, bound by similar restrictions.  
[Citations omitted.]  But it was settled in this 
commonwealth by Sprague v. Kimball, 213 Mass. 
380, 100 N.E. 622, that the statute of frauds 
prevents the enforcement against the vendor, or any 
purchaser from him, of a lot not expressly restricted, 
of any implied or oral agreement that the vendor’s 
remaining land shall be bound by restrictions 
similar to those imposed upon lots conveyed.  Only 
where, as in [recitation of cases] the vendor binds 
his remaining land by writing, can reciprocity of 
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restrictions between the vendor and the vendee be 
enforced. 

* * * * * 

Nevertheless, the existence of a “scheme” continues 
to be important in Massachusetts for the purpose of 
determining the land to which the restrictions are 
appurtenant . . . . 

So, although the examiner must look at deeds out to see if 
they contain reciprocal restrictions or agreements to impose 
restrictions on retained land, it is not necessary to raise as 
an issue the imposition of restrictions on locus simply 
because nonlocus lots in the proximity of locus contained 
restrictions. 

Once we know where to look, the question then becomes 
what are we looking for?  When considering restrictions 
one must be mindful of what provisions of the instrument 
are enforceable, the persons and the land against whom and 
which enforcement may be had, the persons who are 
entitled to demand enforcement, the remedies that are 
available in connection with enforcement and the period 
during which enforcement is permitted. 

The statutes provide that for restrictions to be enforceable 
they must be of “actual and substantial benefit” to the 
person claiming enforcement.  This criterion is so 
subjective that it’s nearly impossible to apply the rule. 

Another “formula” used to determine the enforceability of 
restrictions, which is a little less subjective, revolves 
around the requirements of “benefited land.”  Both G.L.c. 
184, §§27, 28 use this term in connection with the 
enforcement of restrictions.  That term is defined in G.L.c. 
184, §26, and means “land for the benefit of which such 
restriction is imposed.”  The definition does not shed much 
light on the subject of the enforceability of restrictions, but 
G.L.c. 184, §30 and the decision in Garland v. Rosenshein, 
420 Mass. 319, 649 N.E.2d 756 (1995) do.  In Garland a 
party brought an action to determine whether a restriction 
that had been imposed on his property by the defendant 
was enforceable under the statute.  The plaintiff had 
purchased the property from the defendant’s transferee.  At 
the time the restriction had been imposed the defendant 
owned no other land in the area.  It was decided in Garland 
that the requirement of the statute was not met, and the 
restriction was not enforceable because (i) it was 
determined to be a restraint on alienation (it was overly 
burdensome) and (ii) the defendant had no property in the 
area which would benefit from the restriction, therefore 
rendering the restriction personal in nature and preventing 
it from running with the land.  This latter point was 
addressed by the court as follows: 

Even under traditional common law principles, the 
restriction fails.  The defendant admittedly owns no 
land which is benefited by the restriction.  The only 
benefit from the restriction is the potential economic 

gain that the defendant may receive if someone is 
willing to pay the defendant in order to release the 
restriction.  This benefit is personal, and does not 
confer a direct physical advantage to any piece of 
land owned by the defendant.  Cases have stated 
that, where the benefit is personal, the burden of the 
covenant does not run with the land.  See Orenberg 
v. Johnston, 269 Mass. 312, 316 (1929) (“fact that 
there is no other land to which the promise 
concerning the [maintenance of] the clock could be 
annexed makes it unenforceable either at law or in 
equity against any successor in title”).  But see 
Middlefield v. Church Mills Knitting Co., 160 Mass. 
267, 271-272 (1894).  Further, although we have 
expressed a willingness to reconsider common law 
rules concerning the creation, validity, and 
enforcement of servitudes, see Bennett v. 
Commissioner of Food & Agric., 411 Mass. 1, 7 n.4 
(1991), this is not a case where “old common law 
rules barring the creation and enforcement of 
easements in gross have no continuing force.”  Id. at 
6 (enforcing servitude in the absence of dominant 
estate where enforcement consistent with public 
policy and reasonable). 

Although other land may be the subject of the benefit of a 
restriction, the restriction may not be enforceable if the 
land is owned by a “stranger” to the instrument creating the 
restriction.  As is true also with easements, it is generally 
not possible to create rights in restrictions in persons who 
are not parties to a deed.  In Asian American Civic 
Association v. Chinese Consolidated Benevolent 
Association of New England, Inc., 43 Mass.App.Ct. 145, 
681 N.E.2d 882, further appellate review denied, 426 Mass. 
1101, 686 N.E.2d 200 ( 1997) the City of Boston conveyed 
property to Chinese Consolidated Benevolent Association 
of New England, Inc. and the deed contained the following 
language: 

The Grantee, for itself, its successors and assigns, 
agrees to devote the property to the uses specified in 
its proposal for the purchase of the property dated 
February 4, 1983, and to use its best efforts to 
comply with plans and specifications for the 
renovation prepared by Jung/Brannen Associates 
and previously submitted to the Grantor. 

The “proposal for the purchase of the property” referenced 
in the language in the deed was a letter dated February 4, 
1983, in which the following paragraph appeared: 

The [property] will be renovated and converted to a 
multi-purpose Chinese Community Center that will 
provided accommodation for the [Asian American 
Civic Association, Inc.] itself and a variety of social 
service, employment training and cultural programs 
and activities. 
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When Chinese Consolidated Benevolent Association of 
New England, Inc. leased a portion of the property to a 
third party The Asian American Civic Association, Inc. 
brought an action claiming its rights to occupancy pursuant 
to the letter referenced in the deed.  In addition to ruling 
that the indefinite reference statute (G.L.c. 184, §25) 
prevented rights from inuring to The Asian American Civic 
Association, Inc. the court noted that the Association had 
no rights for another reason: 

In seeking to establish rights under the deed from 
the city to [Chinese Consolidated Benevolent 
Association of New England, Inc., The Asian 
American Civic Association, Inc.] suffers from the 
initial embarrassment of not being a party to it.  It 
remains the general rule in Massachusetts that a 
possessory right said to inhere in a deed cannot 
successfully be maintained by a person who is a 
stranger to the deed.  (Citations omitted.) See G.L.c. 
184, §27(a), requiring that a person who seeks 
enforcement of a restriction be a party to the 
recorded instrument that imposes the restriction. 

Regardless of the “benefited land” rule, it’s tough to 
establish whether there is or not such other land involved.  
It becomes evident, then, that in reviewing restrictions with 
an eye to determine when they expire or whether they are 
enforceable one must look to more empirical or objective 
standards.  One such standard revolves around the passage 
of time.  It would seem easy enough to count the number of 
years that have elapsed and thereby determine whether or 
not a restriction has expired.  But there’s even some 
confusion here in what appear to be (but in fact are not) 
contradictions in the statutes.  For example, would 
restrictions imposed in 1959 be limited to thirty years or 
fifty years?  One statute (G.L.c. 184, §28) provides that no 
restriction imposed before 1962 shall be enforceable after 
fifty years while another statute (G.L.c. 184, §23) states 
that restrictions unlimited in time shall not be enforceable 
after thirty years, but this latter statute does not apply to 
restrictions existing in 1887 and years prior thereto!  What 
statute controls?  Then there’s the provisions of the statutes 
that permit restrictions to be extended.  Which ones can be 
extended and for how long will the extension be good?  I 
will explore these questions in our next edition of The 
Massachusetts Focus. 

What is an Open Files Listing? 
– Robert F. Quinn 

Senior Auditor 

“O pen Files Listing” is a term that has been greatly 
misunderstood and caused much bewilderment over 

the years. 

Yet it is an invaluable management tool for anyone who 
maintains a trust or conveyancing account which contains 
“other people’s money.”  We at Stewart Title Guaranty 

Company highly recommend that this listing be an integral 
part of an agency’s bank reconciliation process. 

So what exactly is this open files listing?  It is essentially 
an accounting for and itemization of various funds that are 
being held in a conveyancing, trust or escrow account on 
behalf of clients and/or other parties.  Another term often 
used to describe this listing is an “escrow trial balance.” 

Ideally, an open files listing should detail each open file by 
name or file number; it should also show the current 
balance of the file and the date that the most recent receipt 
or disbursement was posted to said file.  The total of the 
open files listing should agree mathematically to the 
reconciled balance of the trust/escrow account (that is, the 
ending bank balance as adjusted for deposits-in-transit, 
outstanding checks and any other reconciling items). 

The reconciled balance of the trust/escrow account should 
always be equal to or greater than the total of the open 
files listing.  If this is not the case, then the account is short 
(that is, lacking sufficient funds) and all parties with 
monies in said account (or parties about to process funds 
through the account) are at significant risk. 

Open file balances can be either positive or negative 
depending upon the circumstances.  Some examples of 
positive file balances are as follows: a) funds are being held 
in escrow or as a holdback for a period of time after the 
closing date; b) the specific closing file has been fully 
funded but the associated disbursement checks were not 
prepared until after the reconciliation cutoff date; c) 
IOLTA interest income has been credited to the account 
but not yet transferred out prior to the reconciliation cutoff 
date; d) an agency’s operating or personal funds were 
deposited when the account was first opened (safety 
amount), and those monies still remain therein. 

Negative file balances can occur under the following 
scenarios: a) loans are underfunded (or unfunded) and the 
related disbursements are made in full; b) checks are 
prepared and issued prior to the reconciliation cutoff date, 
but the associated deposits are not received or recorded 
until after the cutoff date; c) disbursements exceed the 
amounts collected for a particular file; d) duplicate checks 
are inadvertently issued; e) the agency fails to reimburse 
the escrow account for wire fees and/or other bank-
assessed service charges. 

The reasons for preparing an open files listing are as 
follows: 

• The listing details to the agency all files that are 
being carried “open” at a given point in time; 

• The listing especially serves to highlight files 
that are overdrawn (i.e. short); 
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Questions and Answers • The listing provides to the agency and the 
auditor a basis for comparison in the 
determination as to whether the adjusted bank 
balance is sufficient in amount to cover all open 
files. 

– Donald Brown, Paralegal 
Pamela Butler O’Brien, Underwriting Counsel 

Q uestion: I keep seeing the automated bankruptcy 
system number in your newsletter.  How do I use it? 

Because the open files listing represents a prudent 
fulfillment of one’s fiduciary responsibility, several states 
have enacted legislation to require its preparation by all 
attorneys and title companies who maintain such 
escrow/trust accounts.  The American Land Title 
Association (ALTA) also recommends this procedure as 
part of its “2000 Agency Supervision and Control 
Guidelines and Escrow Internal Control Guidelines.” 

A nswer: The Bankruptcy Automated System is a voice 
case information system designed to allow you to 

search any open or closed Bankruptcy matters.  You are 
allowed five searches a call, and you will need a touchtone 
phone to use the system.  There are three ways that you 
may search a case: case number; participant name; and/or 
social security number or Tax ID number.  When you 
access the information, the system will tell you the name of 
the debtor’s attorney, the name of the trustee, the status of 
the case (open, discharged, dismissed, closed).  For the 
number to the Bankruptcy Automated System please see 
Websites and Phone Numbers to Know. 

Paralegal Page 

How to Request Discharges from MERS 
– Donald Brown 

Q uestion: One of lenders called and requested a 
duplicate policy.  What do I do? 

A nswer: First, you need to find out if the lender has lost 
their copy and simply wants a copy of the “guts.”  If 

so, just send them a copy of the policy you issued.  If they 
are looking for a policy with an original jacket and original 
signature, then the request needs to come in to Don Brown.  
Don will issue the policy in-house and have it signed by 
one of our attorneys.  Customarily there is a $50.00 fee 
associated with this type of request. 

Paralegal 

T his is a follow-up to my last article in the Summer 
issue of The Massachusetts Focus, Paralegal Page, 

relative to discharges.  In the usual business of requesting a 
discharge, release or satisfaction, Mortgage Electronic 
Registrations Systems, hereinafter “MERS,” has a system 
implemented, by which it is very easy to track down payoff 
information and obtain discharges for its loans. 

When looking at the mortgage there should be a Mortgage 
Identification Number (MIN).  It is an 18-digit number, 
which can only be used for that loan.  This number is very 
important because this is how MERS tracks any of its 
loans.  There is a toll free number for MERS to call and 
obtain payoff information, which is (888) 679-6377.  When 
you call the toll free number you will find that it is an 
automated system.  Just simply follow the instructions on 
the automated system, in which it will ask you to provide 
the 18-digit number.  When you provide the system with 
the information, it will provide you the name of the lender 
who services the mortgage.  Once you receive that 
information, you are to contact that lender directly for 
payoff information.  When the mortgage is paid, the lender, 
who is acting as the servicer of the mortgage, will prepare 
the discharge as an authorized agent of MERS. 

Websites and Phone Numbers to Know 

www.ffiec.gov/nic 
Used to locate banks through closings and mergers. 

www.corp.sec.state.ma.us 
Helpful in providing information on name changes. 

www.fdic.gov 
Provides information for Bank, Savings Associations and 
holding companies that are FDIC Insured (especially 
helpful in finding banks that have been taken over by the 
FDIC). 

When you have an old MERS mortgage that is 
undischarged, take the same approach as described above. www.payoffassist.com 

For a fee they will obtain your payoffs for you. 
WHO discharges the mortgages?  MERS appoints a 
particular lender to service the mortgage and authorizes 
that lender to release mortgages recorded in MERS’ name.  
In the usual course, the lender receiving the payoff will 
prepare a discharge in MERS’ name and will execute the 
discharge on behalf of MERS.  That lender is also the 
correct person to obtain a confirmatory or duplicate 
discharge from. 

Bankruptcy Automated System 617-565-6025 
Provides voice activated information by name, social 
security number, or docket number. 
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