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 For additional information on the 

proposed rule, you can find Stewart 
comments to the proposed rule on our 
website, www.stewart.com and American 
Land Title Association comments at 
www.alta.org. 

Manager’s Corner 
– Thomas M. Flynn Contents Vice President and 

New England Division Manager 

A s I am confident that you are aware, 
effective January 1, 2003, we have 

increased the rate for owners policies to 
$3.50 per thousand.  In connection with 
this increase we have made a concerted 
effort to familiarize our agents with the 
provisions of the ALTA Homeowners 
Title Insurance Policy and to promote that 
policy because it offers the most 
comprehensive coverage for the insured 
owner.  Please note that there is a three-
month transition period for the 
implementation of the rate increase.  
Please contact your Stewart Title 
representative for further details. 
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As an update, as many of you know, HUD 
has proposed a major revision to RESPA, 
which would drastically affect the way 
residential transactions are handled.  This 
proposal has been published in the Federal 
Register.  The period for public comment 
has passed, and HUD could now publish 
the proposal as a rule.  The proposed rule 
would be detrimental to both the 
consumer and our industry in many ways. 

U nfortunately, the recording delays 
that have existed at the Middlesex 

South (Cambridge) Registry of Deeds 
continue to persist and, in fact, have 
grown increasingly worse.  What began as 
a 3-day period of time in which 
documents stood a reasonable chance of 
being recorded has increased to the absurd 
point of 10 days and more.  Moreover, it 
has come to our attention that both 
Registries in Worcester as well as the 
Essex South (Salem) Registry are either 
currently experiencing similar problems or 
anticipate them in the very near future.  
Although recent media headlines have 
indicated that relief may be on the way in 
the form of either legislative, budgetary or 
personnel assistance, the need for 
immediate solutions has never been more 
pronounced. 

Stewart has previously provided 
authorization for its agents to issue loan 
and owner policies for transactions 
involving properties located in Middlesex  
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Title Insurance for Leasehold Interests 
– Marie L. Franco 

National Underwriting Counsel 
Boston National Title Services Office 

O n October 13, 2001, the American Land Title 
Association (ALTA) adopted two new forms of 

endorsement that provide enhanced coverage when 
insuring a leasehold interest.  These new forms are the 
ALTA Endorsement 13 (Leasehold Owner) and the ALTA 
Endorsement 13.1 (Leasehold Loan). 

ALTA forms of policy for use with leasehold interests have 
long been available.  However, the traditional forms of 
policy did not address certain areas of importance when 
insuring a leasehold interest, namely the value of 
improvements that would be added to the leased land.  
Consequently, there was a need for enhanced leasehold 
coverage, especially in commercial transactions where a 
tenant under a ground lease would construct valuable 
improvements on the leased land.  The new forms of 
Leasehold Endorsements were adopted to address this 
concern.  Additionally, these new Leasehold Endorsements 
provide significant benefits in other areas specific to 
leasehold interests. 

The following are the benefits of the new ALTA Leasehold 
Endorsements: 

a. These Endorsements expressly include the value of 
improvements added by the tenant in the calculation 
of loss if the tenant is evicted from the land because 
of a matter that is covered by the policy; 

b. In these Endorsements, eviction is defined as both 
“the lawful deprivation, in whole or in part, of the 
right of possession” and also “the lawful prevention 
of the use of the land or the Tenant Leasehold 
Improvements for the purposes permitted by the 
Lease”; 

c. These Endorsements expand the covered moving 
expenses to include the cost of transportation of 
personal property for a distance up to one hundred 
miles (the traditional ALTA leasehold policies 
cover moving expenses up to twenty-five miles); 

d. These endorsements expand the additional items of 
loss to include reimbursement for reasonable costs 
incurred by the insured to secure a replacement 
leasehold property equivalent to the insured 
leasehold estate; 

e. These Endorsements also include as additional 
items of loss the actual cost (less salvage value) to 
complete the leasehold improvements if the tenant 
is evicted prior to the substantial completion of the 
tenant leasehold improvements.  These costs may 
include expenses incurred to obtain land use, 
zoning, building and occupancy permits; fees for 

architects and engineers; construction management 
fees; environmental testing and reviews; 
landscaping fees; and interest and costs incurred in 
connection with acquisition and construction loans. 

Both ALTA Leasehold Endorsements are issued in 
connection with an underlying ALTA Fee Owner or Loan 
Policy and the standard Fee Owner or Loan policy jacket is 
used.  However, some modifications to Schedule A of the 
underlying policy will need to be made to reflect that a 
leasehold interest is the insured estate.  Specifically, Item 2 
of Schedule A of the underlying policy will need to be 
modified to reflect that a leasehold interest is the insured 
estate, rather than a fee simple estate.  Additionally, 
recording information for the appropriate Notice or 
Memorandum of Lease or Leasehold Mortgage will need to 
be included where appropriate in Schedule A of the 
underlying policy.  Schedule B of the policy should include 
the same title exceptions as would be included if a fee 
policy is issued.  Also, it may be appropriate to include an 
exception in Schedule B for the terms and provisions of the 
lease that is being insured. 

The ALTA Leasehold Loan Endorsement provides 
substantially the same coverage as the ALTA Leasehold 
Owners Endorsement.  However, in the Loan Endorsement, 
the term “Tenant” is defined to include the Insured 
Claimant “after acquisition of all or any part of the estate or 
interest in the land described in Schedule A in accordance 
with the provisions of Section 2(a) of the Conditions and 
Stipulations of this policy” (i.e., after the Insured Lender 
has succeeded to the interest of the tenant under the lease 
by foreclosure of the leasehold mortgage).  

Issuance of the traditional forms of ALTA Leasehold 
Owner and Loan Policies may still be appropriate in certain 
cases, such as the situation where the leased property is 
space in a shopping center and the tenant has not added 
valuable improvements to the leased land.  Also, some of 
the franchise fast food chains prefer the traditional form of 
Leasehold Owner Policy. 

Customarily, the minimum underwriting requirements that 
need to be considered for the issuance of leasehold title 
insurance include the following: 

a. Review of the underlying lease and the recording of 
a “Notice” or “Memorandum” of Lease that meets 
the requirements of the state recording statute (in 
Massachusetts, G.L. c. 183, §4); 

b. Review of the landlord’s title and execution of 
appropriate “Subordination, Non-Disturbance and 
Attornment Agreement(s)” by the tenant and the 
holder of any mortgages on the fee title of the 
landlord;   

c. In connection with the assignment or mortgaging of 
an existing leasehold interest, receipt of an Estoppel 
Certificate from the landlord that includes 
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Q 
 

uestion:  I am doing a refinance for a person who has 
just finished an extensive remodeling project.  The 

property now is worth $650,000.  The borrower has an 
owner’s policy issued by another company in the amount 
of $185,000.  Can I issue a new Stewart Owner’s Policy in 
the amount of $650,000? How do I figure the premium? 

assurances that the lease is in full force and effect, 
that the tenant is not in default of any of the terms 
and provisions of the lease, and (unless specifically 
authorized by the terms and provisions of the lease) 
that the landlord consents to the further assignment 
of the lease or the leasehold mortgage. 

It is recommended that you consult with a company 
underwriter to discuss your client’s needs so that the 
appropriate form of leasehold coverage can be selected. A nswer:  After undergoing extensive renovations, or 

even if it has been a number of years since the original 
owner’s policy was issued it is wise to determine whether 
or not additional insurance is needed.  Bear in mind that if 
the insured is significantly underinsured and there is a loss, 
the insured may be considered a co-insurer in any loss.  It 
is usually preferable to return to the original insurer and 
increase the existing policy.  The increase is handled by 
means of either endorsement of the existing policy or of 
cancellation and issuance of a new policy. In the event of 
cancellation the original policy must be surrendered to the 
underwriter before the new one is issued.  Either method is 
usually coupled with a date down of the policy. 
Occasionally an owner insured by another company 
chooses to obtain the increase from Stewart.  This can be 
done upon request to our legal department.  Generally, we 
require an affidavit similar to the one required for an 
increase to a Stewart policy.  The affidavit reflects that the 
owners are unaware of any potential claims against the 
property arising during their period of ownership or of any 
violations of easements, covenants, restrictions, agreements 
or zoning affecting the property.  The policy is then written 
to reflect that any duty to defend or loss must first be 
applied to the original policy.  For example, if there is a 
loss amounting to $200,000 the original insurer pays 
$185,000 and the Stewart policy covers the $15,000 loss in 
excess of the original policy.  In the event you are asked to 
provide additional insurance when the original policy is not 
written with Stewart please contact your friendly 
underwriter for the exact language.  With respect to 
premium, it is figured based upon the increase amount.  
The first $185,000 of coverage has been billed by the first 
insurer.  We are, therefore, only collecting premium based 
upon the $465,000 increase and not on the full $650,000. 

Questions and Answers 
– Pamela Butler O’Brien 

Underwriting Counsel 

Q uestion:  I represent an elderly lady who owns two lots 
of land as a tenant in common with her sister.  Both 

lots are granted to the two ladies on one deed.  My client 
wants to deed her interest in one of the lots to her nephew.  
The nephew would like to purchase an Owner’s Policy of 
Title Insurance for his interest in the lot.  I know that you 
like to review unusual transfers between family members 
before insuring.  May I issue an owner’s policy to the 
nephew? 

A nswer:.  You are correct in thinking that a tenant in 
common may freely alienate his or her interest in real 

estate.  This right, however, is a right to transfer all of his 
interest. Tenants in common hold title to the entire parcel 
of real estate in common with the other owners.  If there 
are two parcels on one deed, they do not each own one of 
the parcels, or even a specified portion of each parcel.  
Rather they are both owners of the whole.  To transfer less 
than all of the interest would have the same effect as 
attempting to partition only a portion of the estate.  This 
was the case in Barnes v. Lynch, 151 Mass. 510, (1890).  In 
that unfortunate case a gentlemen by the name of Benjamin 
G.Boardman, Jr. bought four lots of land owned by his 
father at tax sale.  He sold one of the lots to a Mr. Harrigan 
who in turn sold that lot to Mr. Lynch. The tax sale was 
later declared void.  Mr. Boardman Sr. died and Mr. 
Boardman, Jr. inherited the four lots as tenant in common 
with his three siblings.  The siblings attempted to recognize 
the sale to Mr. Lynch and filed petitions to partition each of 
the four lots naming Mr. Lynch as a cotenant in the parcel 
he had purchased. The court held that the effect of 
validating the transfer of the parcel that finally vested in 
Mr. Lynch would have the same effect as dividing the 
common estate into lots and partitioning only one of the 
lots.  Your case is similar.  One of the tenants in common is 
seeking to convey less than her entire interest in the estate 
and that transfer may be treated as void by the other tenant 
in common.  Consequently, a deed from only one of the 
elderly ladies of only one parcel to the nephew creates an 
estate in the nephew that is not insurable. 

Q 
 

uestion:  After January 1, 2003 can I still use an Estate 
Tax Affidavit to release property from the 

Massachusetts Estate Tax Lien? 

A nswer:  Good question. Pursuant to the 1998 
amendment to G.L. c. 65C, §14 (a), Massachusetts 

eliminated the need for obtaining an M-792 if the 
decedent’s gross estate did not necessitate filing a federal 
estate tax return and the date of death was after January 1, 
1997.  The M.C.A. promulgated a form of Estate Tax 
Affidavit in compliance with §14 (a) to be executed by the 
fiduciary, joint owner, or person in possession of the 
subject property stating that the gross estate did not 
necessitate the filing of a federal estate tax return and that 
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there was, therefore, no Massachusetts estate tax lien on the 
property.  On July 25, 2002, the legislature amended G.L. 
c. 65C, §2A by means of Ch. 186, §28 and Ch. 364, §10 of 
the Acts of 2002 , “decoupling” the Massachusetts filing 
threshold amounts from the federal amounts for years after 
December 31, 2002.  Consequently, the estate of a decedent 
dying on or after January 1, 2003 may not be federally 
taxable but may be a taxable estate in Massachusetts. The 
Massachusetts filing thresholds will revert back to the 
threshold amounts under the Internal Revenue Code (IRC) 
as of December 31, 2000, which are as follows: 

2003 $700,000  2004 $850,000 
2005 $950,000  2006 $1,000,000 

The provisions of §14 (a), including the release-by-
affidavit provision, were not amended or otherwise 
addressed by this legislation.  This left a question whether 
the release-by-affidavit provision of §14 (a) would still be 
an option.  Technical Information Release 02-18 from the 
D.O.R. simply stated that estate tax returns would be 
required for estates in excess of the filing thresholds listed 
above.  Our last conversation with the Estate Tax Bureau of 
the D.O.R. confirmed that, as of this writing, the D.O.R. is 
gearing up to process estate tax returns and M-792 requests  
again, but they will not process M-792 requests for estates 
that are not taxable because no filing is required and will 
instead instruct anyone requesting an M-792 on a non-
taxable estate to file a §14 (a) affidavit.  Therefore, unless 
and until the statute is amended and/or official guidelines 
are promulgated to the contrary, for estates that do not 
require a Massachusetts estate tax return filing because the 
gross estate would not have required a federal filing under 
the IRC provisions in effect on Dec. 31, 2000, it is Stewart 
Title’s position that an estate tax affidavit similar to the one 
you have been using may still be used, but it will have to be 
modified to attest to the value of the estate and its non-
filing status in accordance with the filing threshold 
provisions of the IRC in effect on Dec. 31, 2000.  A revised 
form is available by request to the legal department.  For 
estates requiring a Massachusetts Estate Tax Return filing 
under c. 65C, §2A, as amended, an M-792 will be required. 

Enforcement of Restrictions 
– Gary F. Casaly 

Special Counsel 

[This article is a continuation of the article in Vol. 1, No. 3 
of The Massachusetts Focus.] 

 Restrictions which are “unlimited as to time” expire in 
thirty years and cannot be extended.  G.L.c. 184, §23.  

(I’m sure some readers will wonder whether the result here 
is that after thirty years there will be chaos among 
condominiums whose restrictions would seem to expire 
then.  But do not panic.  Johnson v. Keith, 368 Mass. 316, 

331 N.E.2d 879 (1975) tells us that the statute does not 
apply to condominiums.) 

Restrictions that are not “unlimited as to time” can, in 
certain instances, be extended, up to the maximum time 
permitted under the instrument imposing them.  But, if not 
brought forward, these restrictions will be limited to thirty 
years or fifty years. G.L.c. 184, §§27, 28, 29.  What do 
these statutes provide as far as keeping restrictions alive?  
G.L.c. 184, §27, which applies to restrictions imposed on 
or after December 31, 1961, limits restrictions to a thirty 
year period, defines who the persons enforcing the 
restriction must be — essentially (I) parties named as a 
benefited parties or (ii) a parties who own benefited land 
adjoining the subject parcel or stated to be benefited land 
— and to what land the extended restriction will apply.  
That’s pretty straight forward. 

As to restrictions governed by this statute, who are the 
persons who must bring the restriction forward?  If the 
restrictions apply to four or more contiguous parcels (a 
common scheme) then paragraph (b)(1) of G.L.c. 184, §27 
provides that “provision [may be] made in the instrument 
or instruments imposing [the restriction] for extension for 
further periods . . . [and that] owners . . . of fifty percent or 
more of the restricted area . . . [may execute] an extension 
in accordance with such provision,” thereby extending the 
restrictions.  Note a few important points here:  (A) The 
restriction itself must contain a provision for the extension 
of the restrictions — it can’t simply provide that the 
restrictions will endure for a set period of time.  (B) 
Paragraph (b)(1) refers to an “extension,” not, like 
paragraph (b)(2), discussed below, to a “notice of 
restriction.”  This distinction in verbiage will become 
important, as you’ll see.  (C) It is fifty percent of the 
owners of the restricted area (not simply fifty percent of 
the lot owners) who can decide to keep the restrictions 
alive with respect to the entire restricted area — sort of a 
“majority rule” concept.  In other words, paragraph (b)(1) 
provides for the parties to make up their own rules as to the 
continuance of restrictions.  If the restrictions in any 
particular case don’t comply with these requirements, then 
they would be governed by paragraph (b)(2). 

Paragraph (b)(2) of G.L.c. 184, §27 refers to a “notice of 
restriction,” a word (or phrase) of art.  If there’s no 
common scheme or, even if there is one and there’s no 
compliance with the requirements of paragraph (b)(1) as to 
what the restriction document must contain, then the 
“default” as to the continuance of restrictions revolves 
around complying with the provisions concerning this 
“notice of restriction.”  When it comes to this “default” 
mode, we look to G.L.c. 184, §29.  This statute has two 
basic functions: (I) it tells us where we must record either a 
notice of a restriction (paragraph (b)(2) of G.L.c. 184, §27) 
or an extension of a restriction (paragraph (b)(1) of G.L.c. 
184, §27) and (ii) it tells us that “notices” under G.L.c. 184, 
§27 may (A) apply to “any number of parcels subject to the 

  Winter 2003, Vol. 2, No. 1 – Page 4 



Stewart Title Guaranty Company  The Massachusetts Focus 

restriction”and  (B) may be enforced only by the persons 
who have executed the notice.  (Note that under the 
“common scheme” provisions of paragraph (b)(1) of G.L.c. 
184, §27 it’s an all-or-nothing proposition — all land is 
brought under the continued restrictions and all persons in 
the common scheme can enforce them.) 

The provisions of G.L.c. 184, §28, which governs 
restrictions imposed before January 1, 1962, initially limit 
restrictions to fifty years and contain basically similar 
provisions as those in G.L.c. 184, §27 (although there are 
some differences, most notably the provision that permits a 
mortgagee to execute an extension). 

So, as to the persons who can extend restrictions, if a 
common scheme is involved — and if the instrument 
creating the restrictions makes provision for their extension 
— then an extension signed by owners of fifty percent of 
the restricted area can extend the restrictions as to the entire 
area comprising the common scheme.  On the other hand, if 
there is no common scheme to which the restrictions apply 
— either because there’s no common scheme as defined in 
the statute (four or more contiguous parcels) or because the 
instrument creating the restrictions does not contain the 
extension provisions called for or necessary under the 
statute — then there must be compliance with the “notice 
of restrictions” provisions of G.L.c. 184, §29, in which case 
the restrictions will be continued only as to the parcels 
identified in, and only for the benefit of those signing the 
notice, provided that the notice is recorded in a timely 
fashion.  As noted above, in any case G.L.c. 184, §29 
defines where a notice of restriction or an extension must 
be recorded. 

As noted, restrictions imposed after December 31, 1961 
have, initially, a life of thirty years (unless properly 
extended) while restrictions imposed before January 1, 
1962 have, initially, a life of fifty years (unless properly 
extended).  The first extension or notice of restriction must, 
with respect to the former, be filed within the thirty-year 
period and, with respect to the latter, within the fifty year 
period and, in either case, thereafter refiled each twenty 
years.  The refilings, however, cannot extend the 
restrictions beyond the stated term in the instrument. 

In The Stop & Shop Supermarket Company v. Urstadt 
Biddle Properties, Inc., 433 Mass. 285, 740 N.E.2d 1286 
(2001) the question as to the relationship between 
restrictions imposed under G.L.c. 184, §23 (those unlimited 
in time) and those imposed under the other statutes 
referenced above was explored.  In that case in 1970 
abutting landowners agreed to the imposition of restrictions 
on land then owned by a predecessor of Stop & Shop.  The 
restrictions were stated in the instrument to be enforceable 
for fifty years.  In 1983 the two landowners agreed to an 
amendment to the restrictions, including the deletion of the 
fifty-year limitation on the restriction.  In 1996 Stop & 
Shop purchased the property.  Soon thereafter the abutting 

owner brought an action against Stop & Shop to enforce 
the restrictions and in 1998 the abutting owner recorded a 
“notice of restriction,” purportedly extending the 
restrictions for twenty years under G.L.c. 184, §27 (which 
governs restrictions imposed after December 31, 1961). 

All parties agreed that the 1983 amendment rendered the 
restrictions as being unlimited as to time.  The 
disagreement among the parties revolved around (I) 
whether the restrictions, though unlimited as to time, could 
nonetheless be extended under the 1998 “notice of 
restriction,” and (ii) if the restrictions unlimited in time 
could not be extended, when would their thirty-year life 
expire under G.L.c. 184, §23.  The abutter argued that 
nothing in G.L.c. 184, §27 prevented a “notice of 
restriction” from extending a restriction which at the time 
was governed by G.L.c. 184, §23.  The court said: 

While [the abutter’s] assertion may be true as a 
technical matter, §27, by its express terms, requires, 
in order to extend the period of enforceability, that a 
notice of restriction be recorded “before the 
expiration of the thirty years [from the imposition of 
the restriction].”  This statutory language indicates 
that restrictions for less than thirty years do not 
come within the scope of §27, and thus, cannot be 
extended under the statute.  Section 27 is to be read, 
to the extent possible, harmoniously with §23. 
[Citation omitted.]  If, as [the abutter] contends, a 
restriction unlimited as to time merely needed the 
recording of periodic notices under §27(b) to remain 
in force, then §23 itself would be superfluous, as 
§27(b) would extinguish any restriction as to which 
the proper notice had not been recorded.  Rather, 
§23 sets a “term” of thirty years in the absence of 
any stated time frame in the parties’ underlying 
agreement, and nothing in §27(b) allows for any 
extension of that term. 

The effectiveness, or lack thereof, of the abutter’s 
extension notice was thereby settled. 

The question remained in the case as to whether the thirty-
year period of the restriction, once rendered unlimited in 
time by reason of the amendment, ran from the original 
date of the instrument containing the restriction (1970) or 
from the time of the amendment (1983).  Of course, Stop & 
Shop argued the former position, while the abutter 
maintained the latter.  In this regard, the court stated: 

We next turn to the date on which the restriction 
began to run.  Section 23 provides that “restrictions 
unlimited as to time . . . shall be limited to a term of 
thirty years after the date of the deed or other 
instrument . . . creating them.”  Stop & Shop 
contends that the word “creating” in §23, 
commences the thirty-year limitation period.  Stop 
& Shop maintains that it is the date of the 
instrument that originally created the restriction 
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from which the limitation period runs [1970].  Stop 
& Shop’s argument ignores relevant, and reasonably 
clear, language in the statute, namely, the words 
“unlimited as to time,” that follow and qualify the 
term “restrictions.” * * * The language of §23 
informs us that the date from which its thirty-year 
limitation period begins to run is the date on which 
the restriction became or becomes unlimited as to 
time [1983]. 

Refinances: 
1. At the time of closing, the agent must obtain an 

indemnification from the borrower(s) in the form 
shown on the insert included with this newsletter. 

2. After the closing takes place, a conventional 
rundown of title must be performed as if the 
recording was to occur upon the expiration of the 
rescission period.  

The court interpreted the words “creating them” to modify 
the term “restrictions unlimited as to time,” and concluded 
that the original restriction instrument did not “create” the 
unlimited restrictions (inasmuch as originally they had a 
term of fifty years) and that it was the amendment that 
“created” the restrictions unlimited as to time. 

3. If the documents cannot be recorded at that time 
because of the existing Registry delays, then a loan 
policy may be issued with the “Date of Policy” 
completed as follows: 

 “[Rescission Date] or the date of recording of the 
insured mortgage, whichever is later.” 

A companion statute to those discussed above and which 
limits the enforcement of restrictions should be kept in 
mind.  It is G.L.c. 184, §23A.  That statute provides that in 
the event that certain private restrictions have been violated 
and the violation has existed for more that six years, the 
restrictions cannot be enforced with respect to the 
particular offending structure.  This does not mean that the 
restriction is “dead,” but rather that its enforcement will be 
prevented with respect to the particular structure that is in 
violation of it.  If the thirty- or fifty-year period (or longer, 
if extended) has not expired, the restrictions can still be 
enforced as to future violations regarding other structures. 

4. The agent must make every reasonable effort to 
record the documents within fifteen (15) business 
days of the rescission date.  At the time of the actual 
recording of the documents, the agent must perform 
a final rundown of title and advise Stewart of any 
discovered matters. (Note: The discovery of any 
such matters will not require the suspension, delay 
or termination of the recording or the issuance of 
the loan policy). 

Sales: 
1. At the time of closing, the agent must obtain an 

indemnification from the seller(s) in the form shown 
on the insert included with this newsletter. Recording Problems at the Registry of 

Deeds: Gap Coverage 2. After the closing takes place, a conventional 
rundown of title must be performed as if the 
recording was to occur on that day. (continued from page 1) 

South before the actual recording took place provided that 
certain safeguards were met and the recording took place 
within 3 days of the closing. 

3. If the documents cannot be recorded at that time 
because of the existing Registry delays, then a loan 
and owners policy may be issued with the “Date of 
Policy” completed as follows: 

In light of the continued problems at Middlesex South 
Registry of Deeds and the existing or anticipated 
problems at both Worcester Registries of Deeds and Essex 
South Registry of Deeds, Stewart has expanded the 
application of its “gap” coverage to each of these 
Registries (both registered and recorded land) so long as 
the following safeguards are met and documents are 
recorded within the 15 business day period specified 
below. 

 “[Closing Date] or the date of recording of the 
insured mortgage and/or deed, whichever is 
later.” 

4. The agent must make every reasonable effort to 
record the documents within fifteen (15) business 
days of the closing.  At the time of the actual 
recording of the documents, the agent must perform 
a final rundown of title and advise Stewart of any 
discovered matters. (Note: The discovery of any 
such matters will not require the suspension, delay 
or termination of the recording or the issuance of 
the loan and owners policy). 
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Discussion of Dissolution of Attachments Under 
Title Standard 49. 

Title Standard Spotlight 
– Ward P. Graham 

New England Region Counsel 

I n this issue of the Massachusetts Focus we will put the 
spotlight on a Massachusetts Conveyancers Title 

Standard that comes into play with ever-increasing 
frequency as a result of our society’s growing penchant for 
debt, divorce and litigation over just about anything:  Title 
Standard No. 49, Dissolution of Attachments.   

1.  Release/Discharge by Plaintiff, Plaintiff’s Attorney 
or Plaintiff’s Administrator or Executor.  Subparagraph 
(1) of Title Standard 49 provides for release of the 
attachment or part of the real estate attached by recording a 
release or discharge instrument signed and acknowledged 
by the plaintiff or the plaintiff’s attorney of record at the 
time the instrument is executed.  This method of dissolving 
an attachment tracks the provisions of G.L. c. 223, §132 
referred to in the Comments section of Title Standard 49.1  
However, while not mentioned in the Title Standard, that 
section of the statute also authorizes an administrator or 
executor of a deceased plaintiff to provide a discharge or 
release of the attachment.  Having such specific statutory 
authority for the administrator or executor to release the 
lien avoids the necessity of having to determine whether 
the administrator has such authority inherently, under some 
other statute, under a will or under an order of court.   

Overview of Attachments. 
Attachments usually are obtained at the very beginning of 
litigation in which a money judgment is sought or 
anticipated, although it can be obtained at any time prior to 
judgment.  The procedures and rules for obtaining a 
prejudgment attachment are governed by G.L. c. 223, §42 
and Mass.R.Civ.P. Rule 4.1, together with the companion 
Domestic Relations Rule, Mass.R.Dom.Rel.P. Rule 4.1.  
The usual form of attachment you’ve probably all seen, but 
for those that haven’t run into it yet, the basic prescribed 
form is provided for in Mass.R.Civ.P. Appendix Form 2 
and Mass.R.Dom.Rel.P. Appendix Form CJ-D 410.  In 
many cases attachments are legitimately sought because of 
a plaintiff’s genuine concern about having security for any 
judgment ultimately obtained.  Quite often, however, 
attachments, especially ex parte attachments, are sought as 
a vexatious means to tie up and encumber a defendant’s 
property so as to force a defendant into settling a case 
rather than allowing the property to be tied up for the 
protracted period of time that even the simplest of cases 
can take.  Whatever the motives and legitimacy, however, 
when we as conveyancers encounter an outstanding 
attachment, we need to know whether to properly ignore it 
or how to get rid of it. 

The Comments section of Title Standard 49 for this 
subparagraph supplements the statute by providing that a 
release signed by any attorney associated with a firm is 
acceptable if the appearance for the plaintiff is by the firm 
rather than an individual attorney.  The Comments also 
provide that a release signed by the attorney named in the 
writ of attachment is a representation of authority that the 
attorney is still the attorney of record.  Be careful though.  
It is doubtful that you can rely on the signature by that 
attorney if it turns out the attorney has actually filed a 
notice or motion of withdrawal and, especially, if the 
withdrawal has been approved.  Thus, it is important to 
double check the docket and/or case file of the action 
before accepting and recording a release by the plaintiff’s 
attorney unless there is a recitation in the release by the 
attorney that he or she is still the attorney of record or still 
represents the plaintiff in the matter. Attachments are usually general in form (i.e., against any 

real estate the defendant owns in the county), but they may 
be specific to a particular property.  For attachments 
involving land to be effective against “subsequent attaching 
creditors or purchasers in good faith and for value,” G.L. c. 
223, §62 requires that the sheriff record “a certified copy of 
the writ of attachment and so much of his return thereon as 
relates to the attachment of the estate, in the registry of 
deeds for the county or district where the land lies.”  It is 
the discovery of that recording that triggers our looking 
into whether, at the time of our transaction, the attachment 
is still effective or we need to do something to discharge or 
release it from the record title to the affected real estate.  
(For purposes of this article, we are going to assume there 
is not a question about whether the attachment affects the 
property you’re going to be dealing with.)  Title Standard 
No. 49 provides an excellent source of methods for either 
establishing that the attachment is no longer effective or for 
getting it discharged or dissolved.   

2.  Clerk’s Certificate.  Subparagraph (2) of Title 
Standard 49 provides for dissolution of an attachment by 
obtaining and recording “a certificate of an appropriate 
official [generally, the clerk] of the court setting forth 
sufficient facts to establish that the attachment has been 
dissolved by the court, by filing a bond or by operation of 
law.”  This one is a little more open-ended due to the 
phrase “setting forth sufficient facts to establish” the 
recited methods of dissolving an attachment.  The 
Comments section of the Title Standard provides helpful 
references to relevant sections of G.L. c. 223: §§59, 115, 
120 and 125.  To that we can also add §§106, 108, 113A, 

                                                           
1  Note:  The statutory reference in the Comments section 
of the Standard has a typographical error in it; rather than 
G.L. c. 233, §132, the reference should be G.L. c. 223, 
§132. 
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114 and 132 of G.L. c. 223, Mass.R.Civ.P. 4.1 (g) and §4 
of G.L. c. 236.2 

a.  Methods of Court Ordered Dissolution of 
Attachments. 

The basic premise regarding dissolution by the court stems, 
of course, from the adage that “he that giveth may taketh 
away.”  As mentioned, the motion procedures for a 
prejudgment attachment are governed by Mass.R.Civ.P. 
4.1.  Subsection (f) of Rule 4.1 provides a procedure by 
which a plaintiff can file a motion for and obtain an ex 
parte attachment.  That’s the “giveth” part.  Subsection (g), 
on the other hand, is the “taketh away” part, which 
provides the defendant with an opportunity and procedure 
by which to challenge the ex parte attachment and get it 
dissolved or modified.3  Unfortunately, defendants and 
their attorneys are not always good at recording the orders 
modifying or dissolving the attachment. Thus, whenever 
you see an outstanding ex parte attachment on record, it 
may be worthwhile to check the case file to see if the 
defendant brought a motion to dissolve it and, if successful, 
simply neglected to record the court order or allowance of 
the motion at the Registry of Deeds along with a Clerk’s 
Certificate, which would address any appeals, motions for 
reconsideration, etc.4 

Statutorily, G.L. c. 223, §106, involving fraudulent 
attachments, provides a method for petitioning the court to 
dissolve an attachment on property of “any person, other 
than the parties, who claims a title or interest therein by a 
subsequent attachment, purchase, mortgage or other title” 
and who “disputes the validity and effect of such prior 
attachment on the ground that the amount demanded in the 
first action was not justly due or was not payable when it 
was commenced.”  Frankly, I’ve never seen a petition filed 
under this section, but it’s out there and available if you 
have circumstances that may allow for its use.  From a 

conveyancing standpoint, however, we’d be looking for the 
court’s order on the petition (see §108 of the statute) 
dissolving the attachment either totally or as to our 
property, once again, together with a Clerk’s Certificate. 

Another statutory basis for a motion to dissolve an 
attachment would be under §115A of c. 223.  This statute 
allows for the defendant to challenge an otherwise valid 
attachment on the basis that no service was made on him or 
her.  The statute states that “the attachment shall be 
dissolved unless it appears of record that notice of such 
action has been given to [the defendant], in such manner as 
the court orders, within sixty days after the commencement 
of the action, or within such further time as the court may 
allow.”  Where this may be significant is in a situation in 
which a purchaser, mortgagee or other attaching creditor 
may come into the chain of title after the issuance and 
recording of an attachment (by either missing it or ignoring 
it) and the defendant wants to assist the purchaser, 
mortgagee or other attaching creditor in gaining priority 
over the first attaching creditor in the event of the failure of 
the attaching creditor to properly serve the defendant.  
Again, I have never seen this basis for dissolving an 
attachment used, but you never know when it might come 
in handy someday if you’ve got a friendly defendant and 
your client is the subsequent purchaser, mortgagee or 
attaching creditor, especially if the first attachment was 
missed for some good reason such as misindexing.   

                                                           

                                                          

Other than challenges to an attachment under Rule 4.1(g), 
probably the most common basis for seeking dissolution or 
modification of an attachment is under §114 of c. 223.  
This section of the statute provides the defendant, or other 
person whose property was attached,5 with the opportunity, 
by motion, to seek a reduction or discharge of an 
attachment on the grounds that the attachment was 
excessive or unreasonable.  As to the defendant, these 
grounds are pretty straightforward, if the defendant can 
convince the court of one or the other or both.  As to 
attached property standing in the name of someone other 
than the defendant, the “unreasonable” part would probably 
be the part upon which a bona fide title holder, for 
example, would challenge the validity of an attachment 
against his or her property.  Surprisingly enough, I did not 
find in the statute a specific section dealing with 
attachments against innocent non-defendant title holders or 
holders of other interests (mortgages or liens).  However, 
this section would seem appropriate for challenging an 
attachment as wrongful against an innocent title holder 
because such an attachment would obviously be 
“unreasonable.”  If successful, the challenging title holder 

2  G.L. c. 236 contains the provisions for  “Levy of 
Executions on Land” based on post-judgment executions 
issued pursuant to c. 235. 
3  These procedures are also available in the divorce 
context in accordance with Mass.Dom.Rel.P. 4.1, which 
relies on and incorporates the provisions of Mass.R.Civ.P. 
4.1. 
4  As an aside, I would note that the last paragraph of Rule 
4.1 (c) requires that “any attachment of property shall be 
made within 30 days after the order approving the writ of 
attachment.”  Clearly, this is a mandatory provision of the 
Rule.  However, there is nothing I have found in the Rules 
that provides for any particular consequences for failing to 
accomplish the attachment within the required 30 days 
under the rule.  Such failure probably is inconsequential in 
any event because Subsection (e) of the Rule allows the 
court to order another or additional attachment before or 
after the expiration of that period.  It makes one wonder 
why the period is specified in the first place. 

 
5  This would usually occur where the plaintiff believes the 
defendant is the “true owner” of the attached property even 
though the title stands in the name of someone else, such as 
a spouse, relative or trustee.  If that’s not the case, the 
wrongfully attached owner can challenge the attachment 
under this section. 
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would record the court order along with the customary 
Clerk’s Certificate. 

Lastly, there is provision for dissolution of an attachment 
by virtue of the appointment by a court of competent 
jurisdiction of a receiver of the attached property under 
c. 223, §130.  This requires that the complaint seeking the 
appointment be filed within four months after the 
attachment was made and the statute nonetheless allows the 
court to continue the attachment in its discretion.  You’re 
not likely to be relying on a dissolution of the attachment in 
this type of situation unless you’re dealing with the 
receiver.  In such a case, various court documents may 
have to be recorded along with a Clerk’s Certificate in 
order to establish the appointment of the receiver and the 
receiver’s authority to deal with the property.  While also 
rarely seen, if you do run into such a situation, you have the 
benefit of the provisions of §130 dissolving the attachment 
upon the appointment of the receiver unless the court 
orders otherwise and this may save you from having to 
require a specific court order dissolving an attachment 
where the court didn’t deal with it otherwise as part of the 
receiver appointment process. 

b.  Dissolution by Bond. 

The provisions for “bonding off” an attachment are set 
forth in §§120 to 129A of c. 223 but the primary 
procedures are under §§120 and 125.  Section 120 of the 
statute provides for dissolution of an attachment by giving 
a bond with sureties conditioned to pay the plaintiff’s 
judgment, such sureties to be approved by the plaintiff or 
by his or her attorney in writing or by a master or the court.  
Once approved, §123 of the statute requires the defendant 
to file the bond with the court clerk within 10 days after 
approval and the attachment is not dissolved until the bond 
is so filed.  Again, a Clerk’s Certificate can then be 
recorded along with a certified copy of the bond and the 
approval establishing compliance with §§120 and 123. 

Section 125 of the statute provides for the release of 
property from the attachment (as opposed to total 
dissolution of the attachment) upon giving a bond with 
sureties6 conditioned upon paying the plaintiff either the 
judgment or the value of the property.  The property to be 
released under §125 must be described in the bond.  This 
statute provides a detailed procedure for the motion and for 
the appraisal and determination of the value of the property 
before the bond is approved.  Certified copies of the court 
order along with a Clerk’s Certificate should be recorded as 
with other methods of dissolving an attachment by court 
proceedings. 

There is also a provision under §127 of the statute for 
posting a bond with the court by someone other than the 

defendant whose property has been attached because the 
creditor believed (and was sufficiently able to convince the 
court) that the transfer to them was fraudulent as to the 
creditor.  This procedure could be utilized in a case where 
the non-defendant title holder can’t convince the court of 
the bona fide character of his or her title holding status so 
as to seek a dissolution under §114 (attachment 
unreasonable) but nonetheless needs to get the attachment 
dissolved, such as in a sale or refinance situation.  Section 
123 of the statute requires that this type of bond be filed 
with the court clerk within 10 days after approval as well.  
While this is another rarely used procedure, it is 
worthwhile being aware of it in case you do run into it or 
you may need to use it for a particular client.  For record 
title purposes, dissolution of an attachment by this method, 
also, would be established by recording a certified copy of 
the bond together with a Clerk’s Certificate showing 
compliance with the statutory procedures. 

c.  Dissolution by Operation of Law. 

This is the one we see most often.  The usual statutory 
bases for considering an attachment to be dissolved by 
operation of law and which could give rise to 
circumstances to which a Clerk could certify are under 
§§115 and 59 of c. 223 with §59 being read in conjunction 
with §4 of c. 236, which deals with the recording of a post-
judgment execution.   

Section 115 of the statute is straightforward.  That is the 
section that provides for dissolution of an attachment upon 
a final judgment (after any appeals) in favor of the 
defendant.  A certified copy of the final judgment together 
with a Clerk’s Certificate establishing its finality would be 
recorded for this one. 

Section 59 provides that an attachment remains effective 
for thirty (30) days7 from the date that appears on the 
execution issued upon a judgment in the action, unless, of 
course, it was already dissolved by some other method.  
Contrast this with the provisions of §4 of c. 236.  In an 
action in which there was a pre-judgment attachment, that 
section requires that an execution issued on the judgment in 
the action must be recorded within forty (40) days8 after the 
date on the execution “and the attachment shall become 
void forty days after said date unless the copy is so 
deposited” [i.e., recorded].  Notice that, under both §59 and 
§4, the specified time period runs from the date of the 
execution issued in the case, not from the date of the 
judgment.  Reconciling the two statues, it seems that the 
attachment continues for 30 days from the date of the 

                                                           

                                                           
7  For situations in which the action is in Nantucket County 
but the attachment is in another county or vice versa, the 
time limit is sixty (60) days. 
8  This time frame is extended to seventy (70) days for the 
Nantucket County situation mentioned in the footnote 
above. 

6  This section contains the same conditions of approval of 
the sureties as found in §120. 
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execution, but if the execution is recorded within 40 days 
of the day it was issued, then the execution piggybacks on 
the lien priority of the attachment.  Essentially, while 
c. 223, §59 would seem to give an attachment a 30 day life, 
its lien priority spirit lingers for another 10 days after death 
to attach to the body of the execution, thus continuing the 
lien priority of the attachment for the life of the execution.9  
But if the creditor fails to record the execution within the 
40 days, the attachment becomes “void” and the execution, 
when it is finally recorded, will lose its piggyback status 
and establish its own lien priority as of the date and time of 
recording.  

However, what if no execution is issued and, therefore, the 
30-day limit on the life of the attachment based on the date 
of the execution doesn’t kick in?  That’s where G.L. c. 223, 
§114A and subparagraph 3 of Title Standard 49 come into 
play.   

3.  Expiration of Six (6) Years.  Subparagraph 3 of Title 
Standard 49 provides that an attachment is dissolved upon 
the expiration of six (6) years from the date of recording in 
the Registry of Deeds (or filing with the land court Registry 
District if registered land) of the attachment or the most 
recent bringing forward of it.  The Comments point out that 
this portion of the Standard is derived from c. 223, §114A.  
The two points to be emphasized under both the Title 
Standard and the statute are (1) the six years runs from date 
of recording, not date of issuance or approval of the 
attachment and (2) watch out for attachments which have 
been brought forward for another six years.  Also, relating 
this back to the discussion of the life of an attachment 
where a post-judgment execution is issued, under §114A, 
the attachment lasts for six (6) years from recording (or 
filing) if it turns out that an execution never issued.  
Remember, as discussed above, where an execution is 
issued, under c. 223, §59 and c. 236, §4, an attachment will 
have a maximum life of only 40 days if the execution is not 
timely recorded (or filed).  Thus, it can be extremely 
important, whenever you see an outstanding attachment 
more than a few months old, especially one several years 
old, and no execution has been recorded, to check the court 
case to see if an execution ever issued.  If one did and you 
can double check the court case and the registry to 
determine it was never recorded, you may not have to wait 
for the 6 years to run or seek a dissolution of the 
attachment by one of the other methods discussed in this 

article and Title Standard 49.  At the same time, keep in 
mind that c. 223, §114A allows the creditor to bring 
forward the attachment for successive 6-year periods by 
merely recording a letter request to do so from the creditor 
or his or her attorney directed to the Register of Deeds and 
recorded.  So look out for those extensions; they do happen 
and they can be easily overlooked. 

4.  Deposit with the Sheriff.  This portion of the Title 
Standard addresses the provisions of c. 223, §128.  The 
Title Standard tracks the statute in providing that an 
attachment is dissolved by depositing with the attaching 
officer (usually, the sheriff) a sum of money equal to the 
amount of the attachment.  The thing to keep in mind here 
is that the depositing of the money is the thing that 
dissolves the attachment.  No approval of or action by the 
court or the plaintiff or his or her attorney is required.  On 
the other hand, we need to deal with record title.  As the 
court is not involved where dissolution is by deposit with 
the sheriff, there is no court order, motion, pleading or 
Clerk’s Certificate that can be obtained and recorded.  The 
Comments to the Title Standard help out here by providing 
that the recording of a receipt from the sheriff would be 
sufficient evidence of the deposit of the money.   

In addition, as discussed by my colleague, Richard Urban, 
in his “Counsel Q&A” article on page 4 of the first issue of 
The Massachusetts Focus (Spring 2002, Vol. 1, No. 1), it is 
possible to obtain a discharge from the sheriff upon deposit 
of the sum of the attachment.  As Richard pointed out, 
however, if you have control over the contents of the 
discharge, try to have it make reference to the statute, if 
possible, but, at a minimum, try to have it make reference 
to the amount of money deposited with the sheriff.  
Otherwise, you’ll still have to get a receipt showing the 
amount deposited.   

Although it may go without saying, if you are relying on 
just the receipt, make sure the amount deposited matches 
up with the amount of the attachment.  And if payment was 
by check, you may need to get a copy of the cancelled 
check or verify with the sheriff’s office that the check 
actually cleared. 

5.  Death of the Debtor.  Subparagraph 5 of Title Standard 
49 provides for dissolution of an attachment on the death of 
the [defendant] debtor (a) if the property was owned by the 
debtor at the date of death and (b) if an administration of 
the debtor’s estate is granted in Massachusetts on an 
application made within one year after the date of death.  
As the Comments point out, this portion of the Standard is 
based on G.L. c. 223, §116 and, indeed, the Standard tracks 
the statute pretty closely.  Although neither the Standard 
nor the statute mention it, one presumes the term 
“administration” would include the probate of a will.  Also, 
the reason for the requirement in the Standard that the 
property be owned by the decedent debtor at the time of 
death is because the statute exempts attachments against 

                                                           
9  Under G.L. c. 236, §49A, executions last for six (6) years 
from the date of recording, unless brought forward under 
the same procedures as for attachments under c. 223, 
§114A, or unless levy has been made before the 6 years 
expires.  However, if a levy (i.e., sheriff’s sale) has 
occurred before the 6 years expires, the sheriff has three (3) 
months within which to record the sheriff’s deed under 
c. 236, §21.  Hence, title is not free of an outstanding 
execution until 6 years and 3 months (90 days, plus or 
minus) after recording, not just the 6 years under §49A. 
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any property the decedent debtor “alienated” before his or 
her death.  Such attachments are not dissolved under this 
statute or the Title Standard.   

prior to the decedent’s death, beware of the possible 
argument by the creditor that the “taking” or “seizure” 
occurred when the execution was issued (not very viable in 
my opinion) or when it was placed in the hands of the 
sheriff (more plausible but no case I’m aware of to support 
it) and that the recording is merely a “perfection” of the 
seizure and, therefore, the lien priority of the attachment 
still carries forward under c. 236, §4 despite the provisions 
of c. 223, §116.  Sounds quite confusing but the good news 
is that, if you ever see such a situation at all, it’s likely to 
be a once-in-a-career event and we’ll work through it with 
you. 

There is one additional caveat that bears at least passing 
note and one that the Title Standard doesn’t mention:  By 
its terms, c. 223, §116 only operates as to attachments 
outstanding at the date of death where “the debtor dies 
before [the attached property] is taken or seized on 
execution.”  Generally, you’re going to know if the 
property has been “taken or seized on execution” before the 
date of death because you’ll see the execution recorded.  
One would think that recording of the execution under G.L. 
c. 236, §4 would be necessary to constitute a “taking” or 
“seizure” on execution.  However, I have not found any 
case law directly addressing that issue.  Accordingly, be 
careful of a situation in which an execution did issue prior 
to death of the debtor but the recording did not take place 
until afterward.  To be sure we are talking about relatively 
short time frames here, a 30-day or, perhaps, 40-day 
window.  But if you’re dealing sometime down the road 
with an interest in your title that intervened between the 
date of death and the recording of an execution that was 
timely recorded under the statute, but was not recorded  

Conclusion. 
Title Standard No. 49 and the statutes and rules referred to 
in the Comments and in this article should cover just about 
any situation you’ll see involving attachments and their 
dissolution.  As always, though, if you have any questions 
about the application of the Standard or the governing 
statutes and rules to any given situation you encounter, 
please feel free to call the Stewart Title legal department to 
discuss the situation with one of the underwriting counsel. 

 

Bulletin Board 

Ordering Supplies 
Replenishing your supply of Stewart Title Policy jackets and forms is quick and easy! 

Please contact Adina at 800-628-2988 with your order.  You may also fax your request to her attention at  
617-737-8241, or email at apotish@stewart.com. 

To ensure that your order is processed promptly and accurately, please give your contact information 
including the office you are calling from, exact forms needed, quantity desired, and preferred shipping 
method (regular US mail or Federal Express for rush orders). 

For example, “Please send through regular mail 100 loan policy jackets to Michael at Law Office of Sally 
Smith, located at 100 Law Firm Boulevard, Boston, MA 02110.  Our phone number is 617-555-5555.” 

Please note that many endorsements are available online through Stewart Title’s Virtual Underwriter program 
at http://www.vuwriter.com. 

As always, do not hesitate to call us at 800-628-2988 with any questions or concerns.  Thank you! 
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