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 circumvent the state’s cease and desist 

order against Radian for selling its 
alternative title product, Radian Lien 
Protection (RLP).   

Manager’s Corner 
– Thomas M. Flynn Contents Vice President and 

New England Division Manager 
Manager’s Corner ...........1 An Administrative Law Judge in January 

ruled that Radian could not sell RLP 
without a license and adherence to 
Department of Insurance regulations. 

S tewart Title announces record results 
for 2002.  On Friday, February 14, 

2003, Stewart Information Services 
Corporation, Stewart Title’s parent 
company, reported the highest year in the 
company’s earning history for 2002.  
Revenues for the year were $1.8 billion, a 
40 percent increase from 2001.  Net 
earnings for the year were $94.5 million 
compared to $48.7 million in the year 
2001.  Stewart was also included in  the 
prestigious Forbes Platinum 400 list of 
best performing big companies in 
America for the second year in a row. 

by Thomas M. Flynn 

Refinance Recordings....1 
by Richard Urban 

HUD’s final RESPA rule is expected to be 
completed this spring following review by 
the Office of Management and Budget.  
HUD Secretary Mel Martinez recently 
stated that they are reviewing and actively 
considering comments and that HUD is 
evaluating the American Land Title 
Association’s (ALTA) two-package 
approach.  In this approach, one package 
would be the “ loan package” and the 
second package would be the “settlement 
package.” 
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Mortgage Survey, the 30-year fixed rate 
mortgage (FRM) averaged 5.61 percent.  
Last year at this time the 30-year fixed-
rate mortgage averaged 7.8 percent.  The 
survey indicated that the average for a 15-
year FRM was 4.93 percent as compared 
to 6.59 percent a year ago.  According to 
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Bankers Association of America, 
refinancing activity represents 
approximately 70 to 75 percent of total 
loan applications. 
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Updates 
 Radian sponsors California bill that 

allows PMI companies to sell title 
insurance products without filing rates or 
submitting to state regulations.  According 
to the California Land Title Association 
(CLTA) the legislation is designed to  

A s you are undoubtedly aware, 
recording fees have increased 

significantly since March 15th.  Given the 
various and multiple documents that are 
routinely obtained and recorded for a 
closing, the collective impact of the 
increases will be substantial.  In order to 
lessen the financial blow to borrowers in 
refinance transactions, two closing 
documents may be considered exempt 
from recording where a Stewart Title 
policy will be issued: 

© Copyright 2003, 
Stewart Title Guaranty Co. 

All Rights Reserved. 
Municipal Lien Certificates: For a 
refinance, you do not have to obtain an  
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MLC from the municipality provided that some form of 
alternative evidence of paid taxes is procured (for example, 
a verbal statement from the municipality’s tax collector’s 
office accompanied, ideally, by independent evidence of 
payment by and from the borrower). 

• However, in these days of homeowners routinely 
mailing their quarterly or semi-annual property tax 
bill to their existing lender for payment from an 
existing escrow account, a pure verbal statement 
from the tax collector’s office will suffice. 

• 6-D certificates: For a refinance you do not have to 
obtain a 6-D certificate for a condominium unit. 

Waiving the recording of these documents would save a 
borrower considerable closing costs: 

Obtaining MLC $  25 
Recording MLC 65 
Recording 6-D 75 
  
Total Savings …. $165 

 
If you have any questions or concerns relative to issuing a 
“clean” loan policy of title insurance under these 
circumstances, please do not hesitate to contact our office’s 
legal department. 

Bankruptcy Law and the Conveyancer 
– Gary F. Casaly 

Special Counsel 

W ith some exceptions, attorneys who devote their 
practices to conveyancing do not get involved with 

filing bankruptcy proceedings for their clients.  Such an 
“esoteric” area of the law seems to require the involvement 
of a “specialist” in that field.  But the fact remains that 
conveyancers are many times faced with reviewing a 
bankruptcy proceeding that appears in the chain of title and 
determining whether and how a good title can be obtained 
out of those proceedings. 

The purpose of this article and the one that will follow in 
the next edition of The Massachusetts Focus will be to 
specifically describe what needs to be done in order to “get 
a good title out of bankruptcy.”  But before getting into the 
specific “nuts and bolts,” it may be helpful to give an 
overview of what’s involved in bankruptcy proceedings 
generally.  That’s what I’ll do in this first installment of my 
article.  The next installment that will appear in the 
upcoming edition of this newsletter will deal with the 
specific statutory requirements that must be met in order to 
effectuate a particular type of transaction when the seller is 
in bankruptcy. 

The Bankruptcy Estate 

Under the bankruptcy code the filing of a petition for 
bankruptcy creates a new fictitious entity known as the 
bankruptcy estate.  This entity succeeds to all interests of 
the debtor in all property, real and personal, which the 
debtor had at the time of the filing of the petition.  (As 
we’ll see later on, even some property acquired after the 
filing of the petition can be bound up in this fictitious 
estate.)  Also, even though the debtor’s spouse may not 
have joined in the petition, his or her property is brought 
under the jurisdiction of the bankruptcy court upon the 
filing thereof.  However, even though the bankruptcy estate 
holds title, the debtor is capable of conveying that title to a 
good faith purchaser who has no knowledge of the 
bankruptcy, provided that there is no notice of the 
bankruptcy filed with the records where the deed is to be 
recorded.  In such a case the bankruptcy trustee cannot 
thereafter avoid a sale. 

The Automatic Stay 

When the bankruptcy petition is filed, an automatic stay 
against the creation, perfection or enforcement of any lien 
against the property of the estate is put in place.  This stay 
arises automatically, without any requirement of a judicial 
order to that effect. 

The stay provides the basis for the orderly administration 
of the bankruptcy estate.  Acts in violation of the stay, at 
least in the First Circuit (and in many other circuits) are 
void, not simply voidable.  It is important to recognize that 
the stay affects the enforcement of liens even if no notice of 
the bankruptcy appears in the public records.  In order to 
commence or continue with a foreclosure action, therefore, 
it is necessary that the lender determine whether a 
bankruptcy is pending and, if so, have the court “lift” the 
stay so that the foreclosure may proceed.  In some 
instances, however, the court may only partially lift the 
stay, authorizing foreclosure only up to the point of the 
auction and reserving the right to take one “last look” at the 
situation before the property is permitted to leave the 
estate. 

A few things should be noted about the automatic stay or, 
more precisely, the automatic stays.  There are really two 
separate stays: one regarding the debtor and one regarding 
property of the bankruptcy estate.  Under subsection (a) of 
Section 362 the acts that are stayed (and not stayed) are 
listed.  Under subsection (c) of Section 362 it is provided 
that “the stay . . . against the property of the estate . . . 
continues until such property is no longer property of the 
estate [while] the stay of any other act . . . continues until 
. . . a discharge is granted or denied.”  As conveyancers, of 
course, we are interested in the stay that affects the 
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property of the estate, the title which we are trying to 
obtain. 

The automatic stay was first introduced as a rule to the 
Bankruptcy Act on July 1, 1974, and ultimately became 
codified in the Bankruptcy Code in 1978.  (Note the 
references to the “Bankruptcy Act” and the “Bankruptcy 
Code.”  The former is the “old” law and the latter is the 
name of the current legislation.)  Regarding the history of 
the stay, see the discussion in Goodman v. Sheehan, 6 
Mass.App.Ct. 927, 381 N.E.2d 155 (1978).  It is important 
to note this fact, as foreclosures before these dates would 
not be affected by a bankruptcy. 

In connection with the automatic stay something should be 
said about the difference between enforcing a lien, as in the 
case of a foreclosure, and simply perfecting it.  For 
example, although a mechanic lienor could not sell 
property to satisfy a lien in the case of a pending 
bankruptcy, the lienor would be permitted to take the 
actions required under G.L.c. 254 to perfect the lien or 
prevent it from being extinguished.  See, for example, In re 
Yobe Electric, Inc., 30 B.R. 114 (Bkrtcy W.D. Penn 1983). 

One last point about the general attributes of the stay that 
affects the enforcement of mortgages and other liens: 
although a bankruptcy will stop a foreclosure in process 
due to the automatic stay, it was decided in Massachusetts 
Automatic Transmissions, Inc., 35 B.R. 328 (Bkrtcy. Mass. 
1975), which cited as authority Outpost Cafe, Inc. v. 
Fairhaven Savings Bank, 3 Mass.App.Ct. 1, 322 N.E.2d 
183 (1975) that the bankruptcy estate had no interest in 
property, legal or equitable, that had been sold by 
foreclosure sale six days prior to the debtor filing for 
bankruptcy, inasmuch as at the time of the filing the 
bankruptcy debtor had no equity of redemption in the 
property.  That interest, as was stated in the Outpost case” 
was barred . . . at least as early as the point in time when 
the memorandum of sale was executed with the purchaser 
at the foreclosure sale.” 

Jurisdiction of the Court 

Certain property may not be subject to being administered 
in the course of the bankruptcy proceedings, and may 
eventually no longer be under the jurisdiction of the 
bankruptcy court.  This is important with respect to 
considerations concerning the automatic stay and the 
avoidance powers of the trustee.  Property that is subject to 
an exemption is in this category.  Also, because the object 
of the bankruptcy proceedings is to maximize the estate for 
the purposes of distribution, property that is burdensome 
may be abandoned by the trustee and not otherwise be 
administered.  Moreover, property that remains 
unadministered at the time the bankruptcy is closed will be 
deemed abandoned and will revest in the debtor, subject to 
some qualifications (discussed later). 

With respect to the closing of the bankruptcy estate, or the 
dismissal of the bankruptcy proceedings, a distinction 
should be made regarding the discharge of the debtor.  A 
discharge of the debtor does not end the pendency of the 
proceedings and does not place the property of the estate 
outside the jurisdiction of the bankruptcy court.  A 
discharge of the debtor has an impact only on the question 
of the liability of the debtor personally to pay obligations.  
A discharge in effect is an injunction against creditors 
proceeding against the debtor personally, but the property 
of the bankruptcy estate continues thereafter to be 
administered subject to the jurisdiction of the court and 
may be required to be liquidated to satisfy those obligations 
until the case is closed. 

One last point on the question of jurisdiction.  Bankruptcy 
law is federal law and, because of this, actions of a 
bankruptcy court that sits in another state are just as 
binding as if the court sat in the county, district or state 
where the property itself is located.  No “ancillary” 
proceedings are required in order for the court in another 
state to gain jurisdiction over the property in 
Massachusetts. 

Avoidance Powers 

After the petition for bankruptcy is filed, either the trustee 
in bankruptcy (in, for example, a Chapter 7 case) or the 
debtor in possession (in a reorganization case under 
Chapter 11) have vast powers enabling them to avoid 
transactions that have already occurred. 

What kind of transactions can be avoided?  A transfer to a 
creditor in payment of a pre-existing debt can be set aside 
if the transfer was made within 90 days before the 
bankruptcy petition was filed.  (The period is extended to 
one year if the transfer was made to an “insider.”) Also, the 
power exists to set aside transfers that took place up to a 
year prior to the filing of the bankruptcy petition if those 
transfers were made (i) with actual intent to hinder, delay 
or defraud a creditor of the debtor or (ii) for less than 
equivalent value if the debtor was (a) insolvent at the time, 
(b) rendered insolvent by the transfer, (c) engaged in or 
was about to engage in a business or transaction for which 
the remaining property of the debtor was an unreasonably 
small amount of capital, or (d) believed by the creditor to 
have incurred debts that the debtor could not pay as they 
matured.  Although the transactions that are subject to 
being avoided are generally referred to as fraudulent 
transactions, it is clear that the avoidance powers are not 
limited to those transactions made with the intent to 
defraud.  A transaction that appears to be arm’s length, 
therefore, might be subject to avoidance. 
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Sales During Bankruptcy The debtor in possession in a reorganization case has broad 
powers, not dissimilar to those of a trustee.  Therefore, in 
the absence of an order prohibiting the same, the debtor in 
possession may sell the property in the ordinary course of 
business without any particular court authority.  The sale of 
“inventory,” such as units in a condominium, would likely 
fall into this category, but the sale of an entire 
condominium project would require further judicial 
permission. 

Sales during bankruptcy is, of course, the substance of this 
article.  (We will see, however, that sales even after the 
bankruptcy case has been closed can present their own 
issues.)  One of the issues encountered regularly by the 
conveyancer — and which will be the subject of the rest of 
this and the second part of this article — is the ability of a 
purchaser to deal with the bankruptcy estate, the trustee in 
bankruptcy or the debtor in possession in connection with 
the transfer of title.  Obviously, the trustee in bankruptcy 
can sell property of the estate once armed with an order to 
do so.  Moreover, the trustee can sell free and clear of liens, 
after “notice and hearing.”  (The term “notice and hearing,” 
as used in the Bankruptcy Code, means, as we shall see, 
notice with an opportunity to be heard; no hearing in fact 
needs to occur if no objections are made.)  The notice, of 
course, is given to the lienors whose liens will be affected 
and, if no objection is made or if an objection is made and 
it is withdrawn or disposed of by the court, the sale may 
proceed.  Up until recently the sale could proceed even if 
an appeal was pending and even if the appellate court 
reversed, if the lower court had failed to stay the effect of 
the authority to sell, based on the provisions of 11 U.S.C 
§363(m), which provides: 

Effect of Bankruptcy on Liens 

There seems to be a common misunderstanding as to the 
effect that bankruptcy has on liens that have been filed 
against the property of the debtor.  Although post-petition 
liens are void as against property of the estate, existing 
liens are not.  But many commentators believe that where 
the debtor is discharged in bankruptcy, liens against the 
property will be extinguished.  Their theory is that if the 
underlying debt or obligation has been rendered 
unenforceable, the lien that secures the same must, 
likewise, collapse.  This is not the case, however.  A 
discharge in bankruptcy is not an extinguishment of the 
debt discharged, but rather is an injunction against the 
creditors regarding the enforcement thereof against the 
debtor personally.  The debt itself continues and the lien 
against the property remains undisturbed. 

The reversal or modification on appeal of an 
authorization under subsection (b) or (c) of this 
section of a sale or lease of property does not affect 
the validity of a sale or lease under such 
authorization to any entity that purchased or leased 
such property in good faith, whether or not such 
entity knew of the pendency of the appeal, unless 
such authorization and such sale or lease were 
stayed pending appeal. 

I will continue with the subject of bankruptcy in the next 
edition of The Massachusetts Focus. 

Recording a Trust No Longer Required 
– Pamela Butler O’Brien 

Underwriting Counsel 
That situation has now changed with the adoption of Rule 
6004(g), which appears to be in conflict with the statute.  
The rule provides: The New Trustee’s Certificate Statute 

U ntil G.L.c. 184 §35 was enacted recently, 
Massachusetts was one of the few states that required 

the entire trust document be recorded when real property 
was held in trust.  See, G.L.c. 203 §§2 and 3.  When 
dealing with trustees from California, New York or Florida, 
for instance, the trustees frequently presented Trustees 
Certificates and were shocked when Massachusetts’ 
attorneys required the entire Trust be recorded.  The 
objections primarily focused on the fact that many non-
testamentary trusts are estate planning trusts and contain 
private financial information.  Massachusetts’ estate 
planners got creative and began to layer trusts in order to 
prevent that financial information from becoming a matter 
of public record.  The customary result was real property 
owned by trustees of a nominee trust whose beneficiary 
was the financial planning trust.  In order to remove some 
of the layers and come into line with the rest of the country, 
the probate and real estate bars lobbied hard for the passage 
of Ch. 508 of the Acts of 2002, creating G.L.c. 184 §35 and 

An order authorizing the use, sale or lease of 
property other than cash collateral is stayed until the 
expiration of 10 days after entry of the order, unless 
the court orders otherwise. 

The rule seems to lead to the conclusion that the default 
situation is exactly opposite to that previously in place, i.e., 
that the order now is stayed without any action on the part 
of the court and that for the statute’s provisions to apply it 
is presently necessary for the court to enter an order lifting 
the stay. 

Even before the adoption of the rule it had always been 
believed, however, that if the appeal is based on 
jurisdictional or due process grounds a sale could thereafter 
be overturned even in the absence of a stay of the lower 
court’s order. 
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amending G.L.c. 203 §2 to accommodate the provisions of 
new Chapter 184 §35.  The statute was signed on January 
1, 2003, with an emergency preamble making it effective 
immediately. 

The new statute applies only to non-testamentary trusts.  A 
devise to a trustee of an inter vivos trust, familiarly known 
as a “pour over trust,” is not a testamentary trust and does 
fall within the scope of §35.  A testamentary trust is one 
wholly created in the will.  Section 35 does not apply to 
testamentary trusts.  This is a logical distinction since 
probate records are a part of record title and, therefore, a 
testamentary trust is “on record” and doesn’t need the 
assistance of §35. 

Section 35 provides that a trustee’s certificate executed 
under penalties of perjury signed by a trustee of record 
stating the identity of the trustee or beneficiary; the 
authority of the trustee to act; and the existence or non-
existence of any condition precedent to acts of the trustee 
which may be germane is binding on all trustees and the 
trust estate or other person relying in good faith on the 
certificate. 

The new statute has some shortcomings.  The certificate 
must be executed by “a trustee of record.”  How does one 
become a trustee of record?  A deed to a named trustee is, 
of course, one way.  A trustee’s certificate by the trustee of 
record naming successor trustees is another way.  Although 
the statute clearly states that the trustee must be named in 
the records of the registry of deeds or of the registry district 
of the land court and does not provide for a trustee named 
in a will, the MCA is promulgating a title standard which 
overcomes this shortfall in the statute.  The MCA title 
standard provides that “Trustee of Record” shall include 
trustees, successor, and contingent trustees named in a will 
duly probated in MA.  Since G.L.c, 183 §5B is a method of 
clarifying record title, under certain fact patterns it is 
possible that an attorney’s affidavit may be a way of 
establishing a trustee of record when there is a gap in the 
succession of trustees.  A major issue with the statute is 
how to handle the typical devise to “the then current 
trustees of” an inter vivos (pour over) trust.  Fortunately, 
the estate planning bar is responding to the new statute by 
recommending that their typical clauses be changed to 
provide for named trustees. 

A debate has arisen as to whether or not a trustee’s 
certificate needs to be recorded at the time of a deed into 
the trustee or only when the trustee is taking some action, 
for example, mortgaging or conveying the title.  It is the 
recommendation of Stewart Title Guaranty Company that it 
is advisable to record a trustee’s certificate at the time of 
the original grant to the trustee.  This certificate should, at a 
minimum, provide the name of the successor trustee(s).  
Naming the successor trustee(s) at that time will prevent 
future problems by establishing the successor trustee(s) “of 
record” prior to the time when a trustee’s certificate under 

the new statute may be necessary for any given transaction 
in the event of the intervening death or disability of the 
original named trustee(s). 

As a final caveat, the Land Court has not yet produced its 
requirements for trustees certificate.  There has been some 
indication that the Land Court will require a recitation as to 
the termination date of the trust even though that is not 
required by or specifically recited in the statute.  Until the 
Land Court provides their official guidelines, I would 
recommend that any trustee’s certificate regarding 
registered land be presented to the Land Court Registry 
District recorders for approval prior to having it executed 
by the trustee(s). 

For What It’s Worth – Don’t Forget about 
Marketing in these Busy Times 

– Gregory Donovan 
Agency Account Manager 

U nfortunately, in law school they do not teach you how 
to effectively cultivate and market prospective 

business relationships.  It is something that is often learned 
on your own and everyone has a different opinion on how 
to go about it.  During these busy times many real estate 
attorneys assert that they either do not have the time to get 
out of the office to network or that they simply cannot 
possibly take on any more business.  Like many industries, 
real estate is cyclical.  Slower times will come and at some 
point most of us will need to start fingering frantically 
through the rolodex again for leads and prospects.  It goes 
without saying that the more contacts we have, the greater 
the chance we’ll succeed in attaining new or more business. 

You cannot be involved in everything when it comes to 
marketing because you wouldn’t be back at the office 
closing loans so that you can pay for your son’s or 
daughter’s education.  What you can do is to at least give 
thought to the marketing options that are available to you.  
So, for what it’s worth, here are a few ideas to think about 
in order to maintain a networking presence in the real estate 
market and to help you network effectively. 

– Go to the Source!  Join Industry Groups 

The Massachusetts Mortgage Bankers Association 
(MMBA) and the Massachusetts Bankers Association 
(MBA) are two organizations that come to mind right away 
because the membership consists mostly of mortgage 
professionals.  A conveyancer’s business flows directly 
from Mortgage Brokers and Loan Originators who often 
times have the sole discretion where to send the title order.  
In addition to having a well organized and informative 
educational agenda geared toward the mortgage industry, 
they also have terrific networking/social opportunities 
throughout the year.  Golf outings, holiday parties, and 
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dinner cruises are perfect scenarios from which you can 
walk away with a few business cards that can lead to 
potential closings.  Buy a few tickets to an event, inviting a 
couple of your current key sources of business as a 
courtesy.  This not only goes a long way with the loan 
originators who take care of you, but also gives you the 
chance to meet others potential clients at the same time – 
killing two birds with one stone. 

– Act Locally 

Perhaps you have a good deal of business relationships, but 
find that many of your contacts take you farther beyond the 
area of your office than you would prefer.  In other words, 
you’d rather be closing at your own office, local bank or 
nearest Registry of Deeds most of the time as opposed to 
two or three counties away.  Closing loans near home base 
is more cost and time effective and is less wear on your 
mind, body and car!  So how do you network with the 
locals?  Your geographic area almost always has a 
Chamber of Commerce or similar local business group that 
can be a great option for meeting local area business 
people.  Membership comes from a very wide range of 
business areas, but has a good share of bank executives, 
mortgage brokers, attorneys, insurance agents, and local 
merchants.  For example, The North Shore Chamber of 
Commerce has monthly events like breakfast forums with 
featured speakers and “After Five Networking” with 
cocktails and appetizers at a chosen location — not to 
mention various dinners, golf outings, and legislative 
forums which provide additional opportunity to meet those 
in both your geographic and business areas. 

Another option is Business Network International (BNI).  
BNI is an intense networking group that has local chapters 
as well.  A chapter of BNI usually limits the number of 
people from a given profession to one.  Then the idea is to 
only refer members of that group to others who may be 
seeking their services.  It’s like having your own local sales 
team, and conversely you are also part of the other 
members’ sales teams — a good concept that seems to 
work if it is done enthusiastically and taken seriously. 

– Educate and be Educated 

Do you know what the hottest topics are in your industry 
right now?  What’s being done about the crises at such and 
such Registry of Deeds?  (OK, Middlesex South).  Do you 
really know how or to what extent the prime rate really 
affects mortgage rates? 

For those of you getting by on your looks, that’s great.  For 
the rest of us, it is imperative that we stay on top of our 
game and know what we are talking about when it comes 
to our livelihood — especially when we are out and about 
marketing potential prospects.  Industry periodicals are one 
way to go.  National Mortgage News keeps its readers 

abreast on cutting edge mortgage products, opinions from 
experts on where the market is going and different trends in 
the mortgage/closing business.  Banker and Tradesman is a 
real estate, banking and commercial weekly for 
Massachusetts, with a popular section that lists every 
transaction in every Registry of Deeds in Massachusetts.  
Boston Homes and MetroWest Homes are examples of 
residential real estate broker-sponsored weekly newspapers 
that either show up on your doorstep or are free of charge 
at your local market.  These contain informative articles on 
the local markets, open houses, question and answer, and 
case law updates.  Read the Boston Sunday Globe and 
Boston Herald real estate sections religiously.  And don’t 
forget Stewart’s own quarterly, The Massachusetts Focus, 
which if you have read this far (thanks) you have a sense of 
what your title insurer is trying to accomplish for our 
agents.  Get involved in our teleconferences, too — listen 
and ask questions. 

By the same token, it is a good idea to not only educate 
yourself, but also educate others with what you know from 
your own practice and experiences.  A real estate broker, 
mortgage originator, and yourself for example, make for a 
great panel of experts at your own seminar for potential 
home buyers.  The real estate broker may get the deal, the 
mortgage pro gets the borrower’s loan, who in turn sends 
you the closing.  Does it always work like this? — of 
course not — but it may be worth the shot for the few times 
it does.  Maybe even try to get a short term teaching gig or 
be a guest speaker at the MCLE or at a course at the Adult 
Center for Education.  And if you don’t feel comfortable 
speaking in public, then volunteer to write articles or 
answer consumer questions for related publications.  The 
bottom line is that you get your name out there. 

– Be Good 

The best marketing technique of course is to do a fantastic 
job with what business you have and more business will 
always follow.  You can even go above and beyond what is 
asked of you if you would like.  Does that mean conducting 
closings at every borrower’s house for all of Saturday 
afternoon?  It can, but it doesn’t have to — it’s totally up to 
you.  That’s the great thing about successful marketing — 
YOU can ultimately decide who makes up your client base.  
There are lots of ways to stand out, but the best way is to 
keep the clients that you work well with and give them and 
their borrowers the most outstanding service possible.  End 
of story. 
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Title Standard Spotlight 
Tax Titles and Descriptions - Part I of II 

– Ward P. Graham 
New England Region Counsel 

I n this issue of The Massachusetts Focus, we’re going to 
depart a little from an in-depth analysis of an entire title 

standard as in the past and focus on portions of two title 
standards that interrelate:  Item (2) of Title Standard No. 
4, Tax Titles, and Item 1 of Title Standard No. 27, Title 
References and Descriptions.  In addition, this will be a 
two-part miniseries, so you’ll have to come back next time 
for the exciting conclusion. 

In order to have a good tax title, Title Standard No. 4 (2) 
establishes that, among other things, you need to have a 
description of the tax title property that “is sufficient to 
convey title.”  Well, what does that mean?  None of the 
Comments to Title Standard No. 4 give us any guidance.  
Where can we turn?  Item 1 of Title Standard No. 27 is a 
good start.  That provision of Title Standard No. 27 recites: 

In order to convey a good title, a description of a 
parcel of land must be capable of referring to only 
one parcel.  A description is not sufficient to convey 
title if the land is described as part of a tract without 
a specific description of its location within the tract. 

Coincidentally, the sole case cited in the Comment in 
support for this provision of Title Standard No. 27 is a case 
involving a tax title, McHale v. Treworgy, 325 Mass. 381, 
90 N.E.2d 908 (1950).  Indeed, McHale is a frequently 
cited case on the issue of descriptions both involving tax 
titles and otherwise.  Like many other areas of the law, 
however, cases both before and after McHale can go either 
way on the sufficiency of a description depending many 
times on subtle factual distinctions.1  In this article, we’ll 
compare some of those cases so see how they fit with Title 
Standard No. 4 (2) and Title Standard No. 27. 

To start with, cities and towns customarily take property 
for non-payment of taxes by a description that is by 
reference to lots on their assessor’s plans.  Sometimes, the 
descriptions may include references to title vesting deeds, 

references to lots on recorded plans or plans in other public 
records, or abbreviated metes and bounds descriptions 
(rarely do you find full metes and bounds descriptions 
used).  Not a problem.  But sometimes, the descriptions are 
much more abbreviated, such as a mere reference to a lot or 
parcel with no plan or title references or a reference to a 
parcel being a portion of a larger parcel without any 
additional references establishing what portion it is.  The 
latter types of descriptions are very problematic but any 
description in a tax title must be reviewed with care 
because, while a description might be acceptable for tax 
title purposes, it may not be adequate for “conveyance” 
purposes. 

Given that the customary practice in tax taking situations is 
to use a description that refers to a lot on the assessor’s 
plan, is that also good enough for conveyance purposes 
under Title Standards 4 (2) and 27?  As stated in Section 
244 of Park, supra (fn. 1): 

Where there is a reference to a plan in a deed, the 
courses, distances and lines as there set forth are 
regarded as the description by which the limits of 
the grant are ascertained.  . . .  The plan is thereby 
incorporated in the deed.  [Citations omitted.] 

Note that Park doesn’t say anything about the plan being 
recorded at the Registry of Deeds.  Nonetheless, because 
we are taught that a title examination does not have to 
include a search of records outside the Registries of Deeds 
and Probate, there remains a question even today in some 
conveyancers’ minds as to whether the reference to a lot on 
an assessor’s plan, being a plan not recorded at the Registry 
of Deeds, can form the basis for a sufficient title to real 
estate that has been the subject of a tax title.  Many years 
ago, in Larsen v. Dillenschneider, 235 Mass. 56, 126 N.E. 
363 (1920), the Supreme Judicial Court established the rule 
that assessor’s plans may be relied upon for description 
purposes the same as a recorded plan.  In explaining this 
rule, the Court put it this way: 

‘Now it is a well-settled rule of construction that 
where a plan is referred to in a deed, as containing a 
description of an estate, the courses, distances and 
other particulars, appearing upon the plan, are to be 
as much regarded, in ascertaining the true 
description of the estate, and the intent of the parties 
in making it, as if they had been expressly recited 
and enumerated in the deed.’  Morgan v. Moore, 3 
Gray, 319, 322 [1855]; Fox v. Union Sugar Refinery 
Co., 109 Mass. 292, 296 [1872]. 

                                                           
1  For more general discussions of description issues in 
both tax title and non-tax title contexts, see Park, Real 
Estate Law, 2nd ed., 28 Mass. Prac. §§241-253 (West 
Publishing, 1981, Supp. 1995) (unfortunately, now out of 
print, but an excellent source for research in this area as 
well as most others involving real estate law if you have or 
can get a copy of it); H.H. Thayer, et al, Crocker’s Notes 
on Common Forms, 8th ed., §§205-211 (MCLE 1995, 
Supp. 1997, 2000) (not quite as comprehensive or as 
logically laid out as Park, but pretty good); Eno & Hovey, 
Real Estate Law, 3rd ed., 28 Mass. Prac. §§4.23-4.34 (West 
Publishing, 1995, Supp. 2001) (more of an outline format; 
not as comprehensive as the other two sources). 

Manifestly a reference in a deed, assessment or 
advertisement to a lot by number on a plan recorded 
in the Registry of Deeds would be a sufficient 
description.  It has been held that references to 
instruments or plans not then but later recorded 
were sufficient for descriptive purposes in a deed.  
Robinson v. Brennan, 115 Mass. 583 [1874]; Blaney 
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v. Rice, 20 Pick. 62, 32 Am. Dec. 204 [1838].  
References in deeds to plans apparently never made 
a matter of record have been held incorporated into 
the deeds and binding upon the parties.  Lunt v. 
Holland, 14 Mass. 149 [1817]; Magoun v. Lapham, 
21 Pick. 135 [1838].  

An assessor's plan, which shows the particular lot in 
connection with all neighboring lands, affords a 
definite and accurate description.  It is easily found.  
It is open to public inspection at reasonable times 
under rational limitations.  R. L. c. 35, § 17.  As a 
practical matter it affords quite as certain and 
accessible information to anybody in interest as 
does a plan in the registry of deeds.  Reference to 
such a plan reaches the main end sought by 
advertisement in tax sales, which is to enable the 
owner and prospective bidders to locate the land to 
be sold with substantial certainty.  Conners v. 
Lowell, 209 Mass. 111, 120, 95 N.E. 412, Ann. Cas. 
1912B, 627 [1911]; Williams v. Bowers, 197 Mass. 
565, 84 N.E. 317 [1908]; Bemis v. Caldwell, 143 
Mass. 299, 9 N.E. 623 [1887]. 

Larsen, supra, at 57-58.  This creates an exception to the 
usual rule that a title examination need only be limited to 
searching records at the Registries of Deeds and Probate.  
Thus, for purposes of Title Standard No. 27, reference to a 
specific lot on an assessor’s plan incorporates the 
description of that lot into the instrument as though set 
forth by metes and bounds and area, at least to the extent 
those elements of a description are shown on the plan.  If 
an ambiguity or discrepancy appears in some particular 
between the description set forth in the tax title instruments 
and the description of the lot as shown on the plan referred 
to, the usual rules of construction come into play.2  Let’s 
take a look at some of the cases that have grappled with the 
sufficiency of a description for tax title purposes. 

We start with Conners v. City Of Lowell, 209 Mass. 111, 
95 N.E. 412 (1911).  Like most cases in which the validity 
of a tax title is being challenged, there were a number of 

issues raised in the challenge to the tax titles in this case, 
including, for our purposes, a challenge as to the 
descriptions used.  This case is instructive because it 
involved takings of several parcels and some of the 
descriptions, while meager, were deemed sufficient but 
others were not. 

The Court starts its analysis with the notion that 
“[a]lthough the terms of a tax deed need not show actual 
compliance to a technical nicety with the minute particulars 
of statutory requirements in making the sale itself, yet they 
must satisfy a reasonable mind without resort to extrinsic 
evidence that a valid cause of sale in fact existed.”  Id., at 
115-116.  The Court then reviewed the recitals in the taking 
instruments and tax deeds, including the forms of 
description used in the various takings involved in the case. 

In one group of takings the lots involved were “described 
in the deeds by lot numbers, the street and side of street on 
which they were located, and the name of all abutting 
owners, with the general points of compass on which the 
land of abutting owners lay, but without further designation 
by metes and bounds, and without reference to any plan 
upon which the lot as numbered may be found.”  Id., at 
120.  The Court recited a sample description as follows: 

three thousand seven hundred fifty-five (3755) sq. 
feet of land, more or less, being lots 549-550 on the 
east side of Tanner Street with land now or formerly 
of Woonsocket Institution for Savings on the north 
and south, Merchants Street on the east, and Tanner 
Street on the west. 

Id.  Despite the omissions from the descriptions of a 
reference to a plan or precise metes and bounds, the Court 
found that “[w]hile this description reached nearly to the 
line of indefiniteness, it is on the whole sufficient.”  Id.  
The Court explained its conclusion that such a description 
was sufficient as follows: 

It gives data enough to enable one to make a 
reasonable identification of the property.  It 
indicates a parcel of specified area, rectangular 
shape, lying between two streets and between lots of 
other defined owners, presumably a portion of a 
large tract subdivided into smaller parts.  Practically 
the same information is conveyed in the instances 
when the rear of the lots bound, not upon a street, 
but upon another named owner.  As a matter of 
common knowledge it is a kind of description not 
infrequently found in deeds, especially of land in 
the country.  To require a greater particularity 
would impose upon the tax collector the necessity of 
an expensive survey in many cases.  While the 
descriptions in a tax advertisement must be such as 
to enable both owner and bidder from its terms to 
locate with substantial certainty the land to be sold, 
it need not be so detailed as to point out visually its 
precise boundaries so that an utter stranger 

                                                           
2  The basic rules of construction are set forth in Items 2 
and 3 of Title Standard 27: 

2. When a deed contains two inconsistent descriptions 
of a parcel of land, the more specific will govern.  
In the absence of evidence in the deed of a different 
intention, the descending order of priority is:  
monuments (including neighboring land of someone 
other than the grantor), courses and bearings in a 
running description, distances and area. 

3. Missing bounds, errors in direction or distance, and 
ambiguous descriptions are cured by reference to a 
specific lot on a recorded plan or by a title reference 
to a deed containing an adequate description. 
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Conners, supra, at 122-123.  Thus, as you can see, some 
seemingly minor factual distinctions between one 
description and another can take a minimally sufficient 
description and render it insufficient.  On the other hand, 
Conners represents a stricter approach to tax title 
descriptions than do later cases.  At the same time, the case 
remains instructive with respect to what constitutes a 
“description sufficient to convey title” for purposes of Title 
Standard No. 4 (2) and is often cited in later cases dealing 
with the adequacy of descriptions, particularly for tax titles. 

unacquainted with the locality and ignorant of the 
neighbors could find it without inquiry. 

Id.  As will be seen in later cases, the failure to recite 
precise metes and bounds has never been found, in and of 
itself, fatal to a tax taking or tax deed.  In Conners, though, 
the failure to refer to a particular plan in a description 
including a recitation as to certain lots was saved by the 
fact that sufficient bounding references to abutting owners 
and streets gave enough information for the taxpayer and 
anyone else interested to determine which precise parcel 
was involved.  Note, also, that, even with all the 
information that was provided, the Court still felt that this 
form of description almost fell below the minimum level of 
definiteness.  The case of City Of Boston v. Boston Port 
Dev. Co., 308 Mass. 72, 30 N.E.2d 896 (1941) is very 
similar except that, in that case, there were also references 
to plans upon which certain enumerated lots were shown 
and as to another parcel not shown on a plan, there were 
not only abutting street and owner references, but also 
square footage and a deed reference were recited.  Clearly, 
these situations would satisfy Item 1 of Title Standard No. 
27 and, therefore, Item (2) of Title Standard No. 4.  

One thing to keep in mind when reviewing tax title cases is 
that some of them, like Conners, predate a major change in 
the statutes.  In particular, G.L.c. 60, §37, was amended in 
1915 to add a sentence providing, “No tax title shall be 
held to be invalid by reason of any errors or irregularities in 
the proceedings of the collector which are neither 
substantial nor misleading.”  The application of this section 
was fully discussed in the oft-quoted case of City Of Fall 
River v. Conanicut Mills, 294 Mass. 98, 1 N.E.2d 36 
(1936) and is a major reason for the more deferential 
standard applied in later decisions reviewing the adequacy 
of tax title descriptions. 

At the same time, the court in the Conanicut case made it 
clear that: 

In general, tax laws are construed strictly in favor of 
the taxpayer.  Collector of Taxes of Boston v. 
Revere Building, Inc., 276 Mass. 576, 177 N.E. 577, 
79 A.L.R. 112.  Before the enactment of what is 
now that part of section 37 just quoted, this 
principle had been carried so far in relation to tax 
sales of real estate that failure to comply with 
statutory requirements, even in minute particulars, 
invalidated the sale.  Charland v. Home for Aged 
Women, 204 Mass. 563, 567, 91 N.E. 146, 134 
Am.St.Rep. 696;  Shurtleff v. Potter, 206 Mass. 286,  
92 N.E. 331;  Conners v. Lowell, 209 Mass. 111, 95 
N.E. 412, Ann.Cas.1912B, 627;  Koch v. Austin, 
225 Mass. 215, 114 N.E. 308.  The purpose of the 
enactment was to mitigate the severity of this rule as 
to errors and irregularities which were neither 
substantial nor misleading.  It was part of an 
important revision of the law by which fundamental 
changes were made in the effect of sales for 
collection of taxes.  St.1915, c. 237.  See now 
G.L.(Ter.Ed.) c. 60, §64 et seq.  This clause 
appeared in section 17 of the 1915 act.  After that 
revision the sale no longer transferred title at once 
to the purchaser, but gave him merely a lien which 
could be enlarged into a complete title only after 
proceedings in court for foreclosure of the right of 
redemption.  Sections 1, 3, 4.  Jenney v. Tilden, 270 
Mass. 92, 94, 169 N.E. 669.  Those changes in the 
statutes might be thought to give additional 
protection to the taxpayer, so that the former 
strictness could be relaxed.  This does not mean that 

As to other parcels that were the subject of the challenged 
tax sales, the Court in Connors did find that the 
descriptions, while similar to those described above, fell 
below the minimum level of definiteness.  In the case of 
these parcels, the descriptions included the lot numbers, the 
street, the side of the street on which they were located and 
the area.  However, in these instances, not only was there 
no reference to a plan where the lots might be shown, but 
also there was no reference to other information by which 
one could specifically locate the parcel, such as abutting 
monuments (other than the street) or abutting landowners.  
Despite the fact that there was a plan on record and a plan 
at the city engineer’s office by which the lots could have 
been identified, neither plan was referred to and the Court 
held that this type of description was insufficient. 

It differs from those discussed [above] in that the 
names of no abutting owners were given, nor was 
there anything to show the shape of the parcel.  The 
designation of it by a lot number without naming 
the plan or showing where it might be found or 
giving any other descriptive circumstance was too 
indefinite.  . . .  These deeds were therefore invalid 
on their face and on inspection show that they 
convey no title.  . . .  A tax deed stands or falls on its 
own unaided merits.  It must be delivered and 
recorded within thirty days from the sale.  Its worth 
is to be determined as of that date.  It cannot be 
supplemented or changed by subsequent 
instruments.  Its errors and inaccuracies cannot be 
corrected, nor can its defects be supplied from any 
source.  When by its terms it is obvious that it does 
not convey a title, it fails utterly to affect the rights 
of the original owner. 
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the amendment which now appears at the end of the 
present section 37 (see St.1935, c. 269) renders 
useless or nugatory all those requirements of law 
failure to observe which could be found to be 
neither substantial nor misleading, but it does mean 
that when this part of section 37 applies, such 
requirements become directory in character and 
cease to be conditions precedent to a valid sale.  . . .  
Whether an error or irregularity is substantial 
or misleading must be decided according to the 
circumstances of each case. 

Paralegal Page 
 

How to Get a Release of Prior Attachment 
and/or Execution 

– Donald Brown 
Paralegal 

 (Ward Graham, co-contributor) 

S ticking within the lines of Ward Graham’s article in the 
last edition of The Massachusetts Focus, we will 

mention how we are able to get a release of an attachment 
and execution when they show up as outstanding matters of 
record against a prior owner.  In this article, we explore 
different ways in which we may be able to get a release of 
a prior attachment or execution along with a cautionary 
note about avoiding triggering what turns out to be a “live” 
attachment or execution. 

Id., at 99-100.  [Emphasis added.] 

It is the latter statement, often quoted in later tax title cases, 
that puts us in a position, in some instances, of having to 
analyze a particular tax title description in great detail to 
determine if it is one of these marginal cases or it is clearly 
sufficient, especially when compared to the record title of 
the taxpayer from whom the property is taken.  As the 
determination as to whether an error or irregularity is 
substantial or misleading is fact driven “according to the 
circumstances of each case,” Id., at 100, in close call 
situations, the determination may have to be made by a 
court.3  In such a situation, it is important to keep in mind 
that the burden of proof on the issue of whether an error or 
irregularity is neither substantial nor misleading is on the 
municipality or on the person claiming under the tax title.  
Bartevian v. Cullen, 369 Mass. 819, 823, 343 N.E.2d 851 
(1976); Pass v. Town Of Seekonk, 4 Mass. App. Ct. 447, 
450, 351 N.E.2d 219 (1976).4 

We start with trying to get a release of a prior attachment.  
First, we must clear one thing up before we go any further.  
In many cases, especially these days, we may feel that we 
do not have the time to go back and wait for the prior 
settlement attorney to pull his or her file to find out how he 
or she dealt with the issue at the prior closing.  However, 
this is where we should start because that attorney may 
have paid the attachment off at the closing and obtained, 
but simply failed, to record the appropriate release, which 
may still be sitting in the file ready to go.  It’s always worth 
the shot. 

Another way we can get valuable information is by calling 
the civil clerk’s office in the court where the action was 
brought.  You might ask, well, how do I find the phone 
number for the clerk’s office, especially when it’s a court 
outside my county?  If you have access to a Lawyers Diary 
and Manual, a.k.a. “the Red Book,” look in the index under 
courts and offices.  This will give you the necessary 
information for the court that you are looking for.  Once 
you’ve contacted the clerk’s office, in many cases, the 
clerk can pull up the docket report on his or her computer 
and determine if the action is still active or has been 
dismissed, gone to judgment and, if judgment was for the 
plaintiff, if the judgment has been satisfied or, if you were 
dealing with an attachment, whether an execution issued 
that you haven’t found yet.  If it turns out that the case has 
been dismissed, a judgment has been rendered for the 
defendant (with no further appeal) or a judgment for the 
plaintiff has been satisfied, the clerk can effectively release 
the attachment by way of a certificate establishing which of 
these occurred.  Once you’ve obtained and recorded the 
certificate, then the attachment will be deemed released in 
accordance with the rules discussed in Ward’s previous 
article. 

To paraphrase Sean Connery in “The Untouchables,” here 
endeth Part I of the lesson.  Please return to the next issue 
of The Massachusetts Focus for Part II, the spellbinding 
conclusion of “Tax Titles and Descriptions.” 

                                                           
3  For an excellent example of a recent case in which the 
factual analysis was critical, see Krueger v. Devine, 18 
Mass. App. Ct. 397, 466 N.E.2d 133 (1984), discussed in 
Part II of this article. 
4  Bear in mind also that a petition to foreclose a tax title is 
an in rem proceeding, Ryder v. Garden Estates, 329 Mass. 
10, 105 N.E.2d 854 (1952) so, particularly in a contested 
case, one must be prepared with sufficient evidence to meet 
that burden.  Krueger, supra (fn. 3), is a good example of 
evidence overcoming an imprecise description. 

Sometimes, the clerk may ask you to call one of the 
attorneys involved in the case if the status of the case 
appears to be unclear.  Other times, you may be prompted 
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to call one of the attorneys even without suggestion by the 
court clerk.  In either case, if you’re contemplating 
contacting the plaintiff’s attorney in a case where you are 
not absolutely certain that the debt has been fully satisfied, 
you should pause and consider the possible downside.  
There may be problems that can arise when doing this.  As 
Ward’s article discussed, Title Standard No. 49, para. 3, 
states in part, “The expiration of an attachment is six years 
from the date of filing in the Registry of Deeds or from the 
date of the most recent bringing forward of the 
attachment.”  This is very important to keep in mind when 
it comes to handling this very sensitive issue.  You might 
actually set off an enforcement of the lien or a carrying 
forward of the lien by tipping off plaintiff’s counsel.  Say, 
for instance, that there was an attachment or an execution 
recorded somewhat less than six years ago and would 
actually be ready to expire by statute in a few weeks or 
months.  You may tip off the creditor’s attorney that the 
attachment or execution is about to expire, thereby 
prompting the attorney to bring the lien forward by 
recording the appropriate document in the registry of 
deeds.  Some collection attorneys may actually have a 
tickle system for these types of cases and may go ahead 
and record the proper document to have the lien brought 
forward on or before the day that the attachment or 
execution was going to expire even without your 
prompting.  There’s nothing you can do about that, but you 
don’t want to be the one to inadvertently prompt such 
action in the event the plaintiff’s attorney does not have 
such a sophisticated tickler system. 

the creditor’s attorney returns the execution to the court 
and marks that it is returned satisfied in full, you can ask 
the court clerk for a clerk’s certificate establishing the 
satisfaction of the execution.  Once that’s recorded, the 
execution will be deemed released as Ward described in his 
earlier article.  

However, what if neither the sheriff nor the creditor or his 
or her attorney has notified the court that the debt has been 
satisfied in full but we do know that the debt was paid?  
That’s when you will have to contact either the sheriff or 
the plaintiff’s attorney to arrange either the return to the 
court showing satisfaction (so you can then get the clerk’s 
certificate) or for an actual release by the creditor.  When 
we are getting the release of an execution from the creditor, 
we must remember that a release of the execution from the 
creditor/plaintiff’s attorney would not be sufficient to 
dissolve the execution.  Unlike an attachment, which can 
be released by the plaintiff’s attorney, an execution must be 
released by the sheriff with the creditor/plantiff. 

One other thing to keep in mind, especially if the court 
clerk advises that the execution was not returned to the 
court, is that there is always the possibility of an appeal.  
So when you’re talking to the clerk’s office, if no return 
has been made to the court, make sure you ask whether 
there was a notice of appeal filed.  If so, levy on the 
execution is usually stayed and that would explain why it 
hasn’t been returned.  It also means that the case is still 
active and there remains the possibility that the defendant 
may ultimately prevail, in which case, of course, the 
execution may dissolve.  In that case, it’s possible that the 
prior closing occurred based on an escrow or an indemnity 
and contact with the prior settlement agent may reveal that 
as the basis upon which he or she closed the prior deal 
without actually paying off the debt.  If the case is 
ultimately resolved after appeal in the defendant’s favor, 
again, a clerk’s certificate establishing that fact is the 
appropriate document to obtain and record in order to 
release the execution.  You could ask the plaintiff creditor 
for a release, but, under the circumstances, it is doubtful 
you’d get it. 

 

With respect to a prior execution, again, I would first start 
with the prior settlement attorney to find out how he or she 
dealt with the execution at the time of his or her 
transaction.  If the settlement attorney establishes that he or 
she paid the full amount of the execution (the face amount 
plus interest, etc.) to the creditor’s attorney at the time of 
the prior closing, we can feel more comfortable calling the 
creditor’s attorney to see if he or she can confirm the same.  
Keep in mind the caution discussed above if there is any 
doubt about the payoff of the execution as part of the prior 
transaction. 

As with attachments, another way we can research the a 
status of an execution case is by calling the court clerk.  If  
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