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 whether the Radian product is, indeed, 

title insurance, which Radian and similar 
companies are prohibited from issuing.  
The Commissioner has indicated that he 
should render a decision sometime in 
August of this year. 
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F reddie Mac has raised its forecast for 
origination volume for 2003 to almost 

$3.3 trillion in expectation of higher home 
sales and greater refinancing levels.  This 
updated forecast is in part due to the 
continued drop in mortgage rates, treasury 
rates and bond yields. 
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According to ALTA (American Land 
Title Association), 2002 was the strongest 
year on record for title insurance 
revenues.  Gross revenue for the industry 
was up 30% over 2001 at $12.68 billion.  
ALTA also released the results of a recent 
survey showing that title insurers paid 
approximately $582.7 million in claims in 
2002, compared with $465.1 million the 
previous year.  These payments were 
made to or on the behalf of insured 
homeowners for losses they experienced 
under policies issued to them or their 
lender, or to defend those titles from the 
claims of others. 
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Stewart Title announces record first 
quarter 2003 revenues and earnings.  
Revenues for the first quarter increased 
27% to $441 million, and earnings were 
$19.9 million compared to $11.3 million 
for the first quarter of 2002. 

Radian Lien Protection Update – In  
mid-April new California insurance 
commissioner John Garamendi overruled 
the Judge’s ruling that had upheld the 
cease and desist order and is reviewing 
the situation further to decide on his own  

W elcome back to the exciting 
conclusion of Tax Titles and 

Descriptions, a review of the interplay 
between Item 2 of Title Standard No. 4 
(Tax Titles) and Item 1 of Title Standard 
No. 27 (Title References and 
Descriptions).  When we left the story in 
the last issue of The Massachusetts Focus, 
we were discussing the impact on tax title 
description issues of the 1915 amendment 
to G.L.c. 60, §37 providing that “No tax 
title shall be held to be invalid by reason 
of any errors or irregularities in the 
proceedings of the collector which are 
neither substantial nor misleading.”  We 
learned from City Of Fall River v. 
Conanicut Mills, 294 Mass. 98, 1 N.E.2d 
36 (1936), that the determination as to 
whether an error or irregularity is 
substantial or misleading must be decided 
according to the circumstances of each 
case.  We also learned from Bartevian v. 
Cullen, 369 Mass. 819, 823, 343 N.E.2d 
851 (1976) and Pass v. Town Of Seekonk, 
4 Mass. App. Ct. 447, 450, 351 N.E.2d 
219 (1976) that the burden of proving that 
an error or irregularity is neither  
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substantial nor misleading is on the municipality or 
whoever is claiming under the tax title. 

With that said, however, the courts do give some pretty 
wide latitude to the tax collector.  The case of Town Of 
Franklin v. Metcalfe, 307 Mass. 386, 30 N.E.2d 262 
(1940), is interesting in that the description was not so 
much in dispute but rather the dispute related to the 
instrument from which the description was used for the 
taking.  The description was as follows: 

Land Main and West Central Streets with buildings 
thereon being the same premises described in deed 
from Edwin H. Downes, Deputy Sheriff, to Bertha 
Bachner dated May 12th, 1934, and recorded with 
Norfolk County Registry of Deeds, Book 2028, 
Page 63, and supposed to contain about 29,040 
square feet. 

Id., at 387.  The litigated issue related to the fact that the 
description was not based on chain of title deeds into the 
taxpayer before the assessment, but rather, it was based on 
a Sheriff’s Deed that was recorded in 1934, some two years 
after the tax year involved (1932) but prior to the demand 
and taking.  Nonetheless, the Court found that such a 
description did not affect the validity of the taking.  Id., at 
389-390.  Such a description should also comply with Title 
Standards No. 27 and 4, although the uncertainty about the 
square footage might need to be resolved. 

In Lowell v. Boland, 327 Mass. 300, 98 N.E.2d 635 (1951), 
the description at issue was “29,421 square feet of land, 
more or less, situate on Dutton Street, as shown on Plan I 
17 in office of city engineer.”  Id., at 301.  Relying on the 
“neither substantial nor misleading” language from G.L.c. 
60, §37, and the guiding principles followed in prior tax 
title description cases, the Court agreed with the trial 
judge’s finding that “the descriptions were sufficiently 
accurate to satisfy the requirements of the statute.”  Id., at 
302.  [Emphasis added.]  Crucial to this determination, 
however, were the facts that (1) the description referred to 
a plan located in the city engineer’s office,1 (2) the plan 
showed a small portion of Dutton Street and (3) the plan 
showed only one lot on the street with that same area. 

In cases like Lowell v. Boland in which the challenged 
descriptions have been upheld, the courts usually find the 
descriptions to be “sufficiently accurate.”  In other words, 
while the descriptions may have been incomplete or 
somewhat vague, ultimately, they were accurate in 
describing the correct property.  In addition to the cases 

previously discussed, see, e.g., City Of Lowell v. Marden & 
Murphy, Inc., 321 Mass. 597, 74 N.E.2d 666 (1947);2 Town 
Of Lenox v. Oglesby, 311 Mass. 269, 41 N.E.2d 45 (1942);3 
City Of Boston v. Lynch, 304 Mass. 272, 275, 23 N.E.2d 
466 (1939).4   

                                                           

                                                          

1  In support of the validity of the use of a reference to a 
plan located in the city engineer’s office, the Court cited 
case of Larsen v. Dillenschneider, 235 Mass. 56, 126 N.E. 
363 (1920), which is the case we discussed in Part I of this 
article that established the validity of the use of an off-
record assessor’s plan as an appropriate plan reference. 

In some cases in which the descriptions have been deemed 
insufficient, even in the face of the savings language of 
c.60, §37, the underlying basis was that the description was 
incomplete or vague to the degree that the court could not 
determine what property was being described.  See, e.g., 
McHale v. Treworgy, supra, and City Of Springfield v. 
Arcade Malleable Iron Co., 85 Mass. 154, 188 N.E. 639 
(1934), both discussed below.  In other cases, it was 
determined that the tax taking instruments described land 
that the person assessed did not own, Holcombe v. Hopkins, 
314 Mass. 113, 49 N.E.2d 722 (1943), or for which the 
taxpayer could not be properly taxed, Lancy v. Boston, 186 
Mass. 128, 132, 71 N.E. 302, ___  (1904)(“when an 
easement [in this case a railroad easement] in land taken for 
a public use involves practically the exclusive possession 
and control of the property by the public, and leaves the 
original owner [of the underlying fee] with no right of 
substantial value, the property is exempt from taxation”). 5   
A more recent case dealt with a situation in which closer 
comparison of the tax title description with the record chain 
of title descriptions of the assessed party’s property 
revealed that the property in controversy was not actually 
included in the description used for the taking.  Sheriff’s 
Meadow Foundation v. Bay-Courte Edgartown, Inc.,  401 
Mass. 267, 516 N.E.2d 144 (1987).6 

 
2  Descriptions of three out of four parcels described by 
area and located northerly (2 of the parcels) and southerly 
(the other 2) of Jackson St. were sufficient because 
“locations of the [three distinct] parcels in the assessment 
book were sufficient to locate them.”  Id., at 599.  As to the 
fourth parcel, however, it was made up of two parcels 
previously taxed separately and, as such, “the whole tract 
could not be sold as a whole for nonpayment of the 
combined tax upon the [two] parcels.”  Id., at 602. 
3  Assessment and taking of land designated merely as “No. 
7-8” sufficient when combined with very particularized 
description of the various buildings separately assessed and 
located on the particular land.   
4  The specific descriptions used were not recited in the 
case but the court states;  “The description of the lots, 
though meagre (sic), were not insufficient on their faces.  A 
person visiting the streets and numbers stated would find 
there lots containing the square feet stated.”  Id., at 275. 
5  The Holcombe and Lancy cases would also be support 
for Item (1) of Title Standard No. 4 requiring that a proper 
party be assessed. 
6  In this case, while there was some discussion of the title 
history dating back to the early 1800s, the precise tax 
taking descriptions and their relationship to the property 
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In the McHale case, the property involved had once been a 
larger lot shown on a recorded plan7 as “Lot 18 Unit 4” but 
the lot had been split up and a portion of it had been 
conveyed to a relative of the owner by a deed with a metes 
and bounds description together with a recital that the 
property conveyed was a part of Lot 18 Unit 4 shown on 
the plan.  The description used in the tax title instruments 
was as follows: 

George Wolfe:8  19,340 square feet of land, more or 
less, with the buildings thereon being part of lot 
numbered 18, Unit 4, on a plan of land entitled, 
‘River Pines’ and recorded in said Registry 
[Middlesex North District], Plan Book 52, Plan 10 
[the Smith plan].   

Id., at 383.  [Footnote added.]  Notwithstanding the savings 
language of c.60, §37, and the fact that the portion of the 
lot that was conveyed was conveyed by a description that 
included a metes and bounds description and a recital that it 
was a portion of the larger original lot, the Court found the 
tax title description to be insufficient, stating, “In our view 
this described no land at all and therefore conveyed no 
land.”  Id., at 385.  Presumably, the description of what 
remained could have been determined with a reasonable 
degree of certainty by title examination and calculation.  
Nonetheless, this type of description was deemed 
insufficient even for tax title purposes. 

Similarly, in City Of Springfield v. Arcade Malleable Iron 
Co., supra, the property was described as a “lot of land 
containing about 202,864 square feet with building thereon 
situate on the easterly side of Page Boulevard and 
adjoining estate now or formerly of other land of said 
Arcade Malleable Iron Company.”  Id., at 155.  The trial 
court found that “[a] proposed purchaser could not tell, the 
owner did not understand, nor, with the examiner’s report 
before me, can I ascertain what the tract of land was that 
was described as being situated on the easterly side of Page 
Boulevard adjoining estate now or formerly of other land 
of the Arcade Malleable Iron Company and containing 
about 202,864 square feet.”  Id.  The Supreme Judicial 
Court upheld that finding. 

Contrast these cases with the case of Krueger v. Devine, 18 
Mass. App. Ct. 397, 466 N.E.2d 133 (1984).  In Krueger, 
the description used for a 19279 tax taking was “Leona M. 

Savage -- land at South Beach10 consisting of a tract of 39 
acres . . . .”  Id., at 399.  [Footnote added.]  As the Court 
stated earlier in the case, “That the description was not 
precise is beyond peradventure; the question is whether it 
was so insufficient as to constitute an irregularity which is 
“substantial” or “misleading” within the meaning of 
G.L.c. 60, § 37, as amended by St. 1976, c. 322.  See 
Springfield v. Schaffer, 12 Mass. App. Ct. 277, 279 
(1981).”  Id., at 398.  Concluding that the description in the 
valuation list, in the notice of sale, and in the tax deed was 
sufficiently accurate to withstand attack, the Appeals Court 
quoted the findings of the Land Court judge as follows:  

                                                                                                

                                                                                               

owned by the party assessed were not set out in the case but 
the SJC noted that the Land Court judge found, upon the 
evidence, that the takings did not encompass locus. 
7  Referred to in the case as “the Smith Plan.” 
8  George Wolfe was the owner of the larger lot and the 
grantor in the deed conveying a portion of it to a relative by 
the name of James F. Wolfe. 
9  Significant to the Land Court judge as well as the 
Appeals Court, there was an earlier tax taking in 1918 for 
nonpayment of 1916 and 1917 taxes which the assessed 

taxpayer redeemed in 1924, three years prior to the taking 
at issue in the case. 

Edgartown at the brink of the Great Depression was 
a town with a population small in number and a 
large undeveloped acreage.  There was local 
awareness of the . . . ownership by Leona Savage . . 
. . The history of the chain of title to land of the 
South Beach Company as shown on [a plan received 
as exhibit 29] and of the description on the 
valuation list bear a striking resemblance.  The 
correlation between the area assessed and the record 
title impels the conclusion that the thirty-nine acres 
(with the dwelling house and barn) represent the 
area set off to Gerald J. Savage [Leona’s husband 
and a predecessor in the chain of title] in the 
partition . . . .  The townspeople were familiar with 
the Savage property and aware of the partition 
piece.  Mrs. Savage could have been in no doubt as 
to what was intended since she previously had 
redeemed the property from a prior taking for the 
non-payment of taxes.  This case is unique to its 
time and locality and is a product of an era which 
has now passed. 

Id., at 400.  The Appeals Court discussed other findings by 
the Land Court judge that it found significant in this case: 

The judge also found that drawing a more precise 
description would have required the town to hire a 
title examiner and surveyor at a time when the 
number of professional people on the island was 
limited.  Although she thought the description in the 
valuation list and notice “minimal,” the Land Court 
judge found that, in the circumstances, the 
description was reasonably accurate and fairly 
designated the property for those interested.  
Conners v. Lowell, 209 Mass. 111, 120 (1911); 
Franklin v. Metcalfe, 307 Mass. 386, 389 (1940); 
Lowell v. Boland, 327 Mass. 300, 302 (1951).  As to 
the capacity of the description in the valuation list 
and the notice of taking to inform the taxpayer of 
what land was to be sold, the judge inferred that 

 

10  The case involves land in Edgartown on Martha’s 
Vineyard, which also becomes significant in the analysis. 
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capacity from Leona Savage’s redemption of the 
property when it had been previously the subject of 
a tax taking.  There was testimony that the 
description, in its shorthand way, would have 
described the partition parcel to islanders in the 
1920’s.  Indeed, the descriptions of three other 
parcels advertised together with the locus as up for 
tax sale were equally minimal.   

Id., at 400-401.  [Footnotes omitted.]  Although affirming 
the Land Court judge’s findings and conclusion, the 
Appeals Court cautioned that, even with this factual 
background supplementing the record, “[a] finding that the 
rudimentary description here employed was sufficient -- at 
least to the degree that its insufficiency was neither 
substantial nor misleading -- may not have been inevitable, 
i.e., there was conflicting evidence.”  Id., at 401.  In aid of 
resolving the conflict, the Appeals Court found that it was 
appropriate for the Land Court judge to consider “the rural 
and sparsely settled nature of Edgartown at the time of the 
tax title proceedings, and the information imparted to 
property owners even by crude descriptions [citation 
omitted] . . . the taxpayer’s relative sophistication (she and 
her husband held real estate for investment), the taxpayer’s 
previous redemption, . . . and the taxpayer’s long 
acquiescence in the tax taking.11  Compare Pass v. Seekonk, 
4 Mass. App. Ct. 447, 451 (1976).”  Id.   

In addition, without much discussion, the Appeals Court 
also upheld the Land Court judge’s determination that the 
description in the tax deed given in 1928 to a successful 
bidder at the tax sale (which described the property as 
“Land at South Beach consisting of a tract of 29 acres,” Id., 
at 399-400, where the tract was really 39 acres as described 
in the assessment and taking instruments) was merely a 
scrivener’s error and not fatal.   

Thus, it comes to pass, that, like most any other concept in 
real estate law, what seems like a simple concept of what 
constitutes a sufficient description for purposes of a tax 
title under Title Standards No. 4 and 27 is not always clear.  
There is sometimes a distinction between what is good 
record title for purposes of conveyance and what the courts 
will determine is a sufficient description for purposes of 
upholding a tax title.   

Even in a situation such as discussed in the Krueger case, 
you may have a description adequate for tax title purposes 
that is not sufficient for record title purposes.  In such 
instances, as the Sheriff’s Meadow case points out, it is 
imperative to compare the record title description(s) of the 
tax title property in the assessed taxpayer’s chain of title 
prior to the tax taking to determine if (1) any discrepancies 
between the two exist and (2) if those discrepancies can be 

resolved on the face of the instruments themselves or resort 
to extrinsic evidence is necessary.   

If the descriptions match or are facially consistent and meet 
the requirement of Title Standard 27 (1) (“a description of a 
parcel of land must be capable of referring to only one 
parcel”), you’ve likely complied with Title Standard No. 4 
(2) requiring a “description . . . sufficient to convey title” 
for tax title property.  On the other hand, a tax title 
description that appears vague on its face or varies from the 
chain of title prior to the taking and requires extrinsic 
evidence to support it may yet prove to be sufficient, but 
the resolution of the discrepancy may require a trip to the 
courthouse.  In that event, because, as pointed out earlier, 
the proponent of the tax title has the burden of proof, be 
prepared to present as much factual evidence as possible on 
the issue of whether (1) the description used was sufficient 
to identify the subject parcel and (2) that any facial 
ambiguity was nonetheless neither substantial nor 
misleading under the facts and circumstances of the 
particular case.   

As you can see, determining the adequacy of a tax title 
description is not always easy, even for the courts.  If you 
have a situation involving a questionable tax title 
description, as always, feel free to contact your friendly 
underwriter at Stewart Title to discuss it.   

Talking Trash – Recycled 
– Daniel C. Crane 

 Massachusetts Bar Counsel 

“H ow long do I have to keep those closed client files 
stored in the attic of my garage?”  A lawyer in fear 

of an imminent collapse of the garage rafters recently 
posed this question to bar counsel.  Some of the boxes of 
closed files had been in that attic for years.  The lawyer 
was planning to start to dump the oldest of the files in the 
town recycling bin each week to lighten the load for the 
garage.  This plan might keep the garage standing, but it 
could create a new problem with the lawyer’s former 
clients or bar counsel. 

A lawyer who is entrusted with the property of a client has 
the following obligations with respect to its disposition: (1) 
valuable client property must be promptly delivered to the 
former client or safeguarded indefinitely; (2) complete 
records of the receipt, maintenance, and disposition of 
[clients’] funds and other property must be kept from the 
time of receipt to the time of final distribution and 
preserved for a period of six years after termination of the 
representation, Mass. R. Prof. C. 1.15(a), and (3) other 
client property may, based on the client’s direction, be 
delivered to the former client, stored, or destroyed. 

                                                           
In light of questions and comments received on this 
subject, bar counsel has reviewed and revised its position. 
The views expressed in this article supersede the guidance 

11  “The taxpayer lived until 1978, . . . fifty years had gone 
by, and a significant number of conveyances out from the 
original tax deed had occurred [with no action on the part 
of the taxpayer to redeem or challenge].”  Id., at 402. 
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furnished in “Talking Trash,” which appeared in [the 
October, 1998 edition of MBA Lawyer’s Journal.] 

Valuable client property that must be delivered to the client 
includes tangible personal property such as jewelry, 
antiques, art objects, collections or other items that are 
likely to be of special value to the client.  A review of 
closed files might disclose family heirlooms or 
photographs entrusted to the lawyer.  Documents such as 
original notes or securities have unique value to the client 
and must also be delivered.  If the lawyer cannot locate the 
client to return these items, they must be safeguarded 
indefinitely. 

Original wills and settlement agreements may also turn up 
in old files.  These items should be returned to the client, 
or, if the client so directs and the lawyer agrees, stored 
indefinitely.  A lawyer who discovers an unrecorded 
mortgage discharge must take prompt steps to rectify the 
oversight.  Estate planning and will preparation files for 
clients who are still alive should probably be retained in 
their entirety regardless of how old the file is.  Records of 
the receipt, maintenance, disposition, and final distribution 
of client or trust funds or other valuable client property 
must be retained for six years after termination of the 
representation. Mass.R. Prof. C. 1.15(a).  These records 
must be readily accessible to the lawyer and in a form 
suitable for audit. 

In addition to Mass. R. Prof. C. 1.15, other ethical rules 
may require a lawyer to retain a client’s file for an 
appropriate time after the termination of representation. 
These rules, Mass. R. Prof. C. 1.2. 1.3. and 1.16. do not 
specify a particular period of retention. Mass. R. Prof. C. 
1.2 and 1.3 provide that a lawyer has a duty to act with 
diligence and to take steps to the extent practicable to 
protect the interests of the client. Retaining a file may be 
necessary to fulfill these obligations. Mass. R. Prof. C. 
1.16(d) provides that the lawyer must deliver the file within 
a reasonable time to the client upon request.  Because the 
file belongs to the client, the client should be given notice 
of and an opportunity to object to the lawyer’s intention to 
dispose of any portion of the file. 

It is good practice, therefore, for the lawyer to give 
adequate notice of the firm’s file retention policy at the 
outset of the representation in the retainer agreement and 
by written notice at the end of the representation.  It has 
been suggested that the client ought to have six months to 
object to the lawyer’s proposed disposition of the file. 
Wisc. St. Bar Comm. on Prof. Ethics, Formal Op. E-98-1. 
Before notice is given, the lawyer should have reviewed the 
file and identified its contents so that valuable property can 
be returned to the client and steps taken to correct any 
oversights discovered in the file review. 

After reasonable notice to the client of the lawyer’s 
intention to dispose of all or selected parts of the client’s 
closed file, a lawyer may dispose of those parts of the 
closed file which do not constitute “records of the receipt, 

maintenance, and disposition of [clients’] funds and other 
property” and are likely to have no continuing value or 
future use to protect the client’s interests.  Examples 
include copies of pleadings, correspondence, and other 
work papers.  If the client has not paid for transcripts or 
other items, the lawyer may withhold production of those 
items until reimbursed for out-of-pocket expenses.  The 
client’s response to the notice from the lawyer may be that 
the client wants the lawyer to deliver the file to the client or 
store the file for some period of time.  When the quantities 
of file material are large or the location that the client 
wants the materials delivered to is remote, the lawyer has 
the right to request reasonable reimbursement for the 
expense unless the ethical rules require the lawyer to 
refrain from disposing of the materials after the termination 
of the representation or to return the file after request. 

Although lawyers may have the right to destroy all or part 
of closed client files after notice to the client, there may be 
reasons not to do so.  The lawyer may wish to retain the 
file to facilitate other representations involving similar 
matters or to assist the lawyer if the client were to allege 
malpractice or professional misconduct. The length of time 
that a lawyer retains closed client files for these purposes is 
a decision for the lawyer or firm and not the ethical rules 
unless closed client files are or may be relevant to an 
investigation or proceeding involving allegations of 
malpractice or professional misconduct by the lawyer or 
misconduct by the client.  The lawyer may not destroy 
information for the purpose of hindering or obstructing 
such an investigation or proceeding. Mass. R. Prof. C. 
3.4(a), 8.4(c) and (d). 

A lawyer must take care to maintain the client’s 
confidentiality, in making disposition of materials from 
closed files. Mass. R. Prof. C. 1.6 (a)  By example, a 
client’s financial or medical records should not be disposed 
so that they are available for reading  at the lawyer’s curb 
on trash day or at the landfill or recycling, center.  
Depending on the content of the materials, it may be 
necessary for the lawyer to shred or otherwise destroy the 
materials by whatever appropriate means the lawyer may 
arrange to preserve the client’s confidentiality.  

Prompt review of the file upon termination of the 
representation facilitates the task of returning client 
property, correcting oversights, and notifying clients of 
proposed disposition of portions of the file.  For those old 
files in the garage, the lawyer will have to do a bit more 
than planned to save the garage from collapsing. 

Mr. Crane is associated with the Massachusetts Office of 
Bar Counsel.  His article has been reproduced here with 
permission.  This article and other articles on ethical 
issues for lawyers can be found on the Bar Counsel’s web 
site www.state.ma.us/obcbbo. 
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Q uestion:  My borrower owns the property individually 
and has a recorded homestead.  Do I need to do 

anything special in a mortgagee refinance transaction? 

Paralegal Page 
– Pamela Butler O’Brien 

Underwriting Counsel 
Answer:  Yes.  Remember that part of the homestead right 
is the right of the spouse and children to occupy the 
premises.  If your borrower is married, you must get the 
spouse to either subordinate his or her homestead right to 
the mortgage or he or she may sign the mortgage waiving 
their rights.  If you do not do this, and the lender 
forecloses, they may own a great piece of property, but the 
borrower’s spouse still has the right to live there.  If your 
borrower is not married, it is good practice to either recite 
that in the mortgage, or to obtain an affidavit stating the 
borrower is not married.  We are all aware of the cost of 
recording.  This affidavit need not be recorded.  In the 
event of a foreclosure, however, it will be invaluable to 
clear record title for your lender. 

Homestead Q&As 

Q uestion:  I use the standard FannieMae Mortgage that 
has a release in it.  Do I need to record a new 

homestead after my refinance mortgage? 

Answer:  No.  There has been much debate among 
conveyancers about this question.  Some people were of the 
opinion that the waiver language in the standard form 
served to terminate the homestead.  Others felt it applied 
only to the mortgage containing the waiver.  Some argued 
that since a mortgage is a deed in this Commonwealth that 
it operated to release the homestead under G.L.c. 188 §7 
which provides that a homestead may be released by a deed 
signed by the declarant and the declarant’s spouse.  As with 
most of the case law involving homesteads, the answer 
comes from the bankruptcy court.  A recent opinion out of 
the bankruptcy court, In re Vasiliki K. Heretakis, d/b/a Java 
Stop, a creditor argued that the series of refinances after the 
declaration of homestead was recorded, each containing a 
release, served to permanently terminate any homestead 
right the debtor may have had.  The court pointed to G.L.c. 
188 §6, which clearly states:  “Property which is subject to 
a mortgage executed before an estate of homestead was 
acquired therein, or executed afterward and containing a 
release thereof, shall be subject to an estate of 
homestead, except as against the mortgagee.”  The court 
further relied on Atlantic Savings Bank v. Metropolitan 
Bank, 9 Mass. App. Ct 286 (1980) that the mortgage does 
not extinguish the homestead as to subsequent creditors. 

Q uestion:  May both the husband and wife declare a 
homestead in the property? 

Answer:  No.  G.L.c. 188 §1 says “provided that only one 
owner may acquire an estate of homestead in any such 
home for the benefit of his family, and provided further, 
that an estate of homestead may be acquired on only one 
principal residence for the benefit of the family.” 

Q uestion:  My buyers are buying a second home on the 
Cape.  Can they declare a homestead on the vacation 

house?   

Answer:  Remember that a homestead only protects a 
principal residence.  Therefore, although nothing prohibits 
them from declaring a homestead, as long as the property is 
used solely as a second home, they will not be afforded the 
protections of homestead.  If however, they relocate to the 
vacation home and intend to make that their principal 
residence, they will be afforded all the rights and 
protections of homestead.  See, however, In Re Sebio, 237 
B.R.1 (D. Mass. 1999), and In Re Roberts, _ B.R. _, 
Massachusetts Lawyers Weekly No. 04-034-02 (2002) 
which make it clear that the intent to occupy alone is 
insufficient.  There must be an act in furtherance of the 
intent to occupy. 

Q uestion:  My seller owns the property individually, and 
has a recorded homestead.  Do I need to do anything 

special? 

Answer:  Yes, you must inquire as to the marital status of 
your seller.  If the seller is married, the seller’s spouse must 
join in the deed and release any rights of homestead in the 
property.  If the seller is unmarried, recite that in the deed 
and that will make record title clear. 

Q uestion:  My seller is a single mom with a homestead.  
I know that this protects her kids somehow.  Do I need 

a guardian appointed or a court order to sell the house? 

 

Names, Fax Numbers, and Email Addresses to 
Know Answer:  Good thought.  You obviously are aware that 

minors can’t convey real estate, or an interest in real estate.  
Fortunately for us though, that is not required G.L.c. 188 
§7 makes it clear that the deed conveying the property 
signed by the owner, and spouse if any, without reservation 
of any homestead rights, terminates the rights of the minor 
children in the property.  

ICL Requests Andy Graham FAX: 617-737-8241 

Back Titles Joanne Blair FAX: 617-737-8241 

Forms Adina Potischman apotisch@stewart.com 
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Short Form Policies 
– Richard Urban 

Vice President and  
Massachusetts State Counsel 

M any agents have found it difficult to keep pace with 
policy production during the refinance boom that 

presently continues.  With increasing frequency, agents are 
being besieged by ongoing requests from lenders for final 
policies of title insurance.  Already facing the daily 
pressures and demands of preparing current loan closings, 
an agent’s worse nightmare can arise when confronted with 
the unenviable task of  retrieving closed loan files and 
preparing policies for closings from the immediate past. 

The ALTA Short Form Residential Loan Policy (the 
“Policy”) might provide the solution to this dilemma.  It 
saves time, money and improves efficiency since it: 

• Reduces the need for specific Schedule B 
exceptions.  In most cases, you do not need to add 
specific exceptions.  The Policy has standard, 
preprinted exceptions and affirmative insurance for 
easements, covenants, conditions or restrictions.  It 
consists of one page (including the reverse side) 
unless an addendum is indicated and attached.  If 
there are exceptions disclosed by your title 
examination (other than easements, covenants, 
conditions or restrictions) you need to mark the 
“Addendum attached” box and include the 
exceptions in the addendum.  Otherwise, you simply 
mark the “No addendum attached” box.  

• Avoids the need to make common corrections of the 
Policy due to typographical errors since most of the 
provisions are pre-printed and specific, detailed 
references are usually not required. 

• Can be issued immediately after closing; there is no 
need to include recording information unless the 
lender requires it.  You simply insert the date of 
settlement in Schedule A for the Date of Policy.  
The Policy then states that the effective date of the 
policy is the date of settlement or “the date of 
recording of the insured mortgage, whichever is 
later.”  You no longer need to obtain the recording 
information of the mortgage in order to complete 
Schedule A of the Policy. 

• Allows incorporation of endorsements without 
attaching the actual forms.  You simply select and 
mark a designated box on the Policy which is 
located next to the defined endorsement. 

• Reduces the “paper shuffle.”  You simply issue the 
Policy which is produced on one piece of paper 
(unless there is an Addendum) that has two sides, 
Schedule A and Schedule B, and do not need to 
attach a “jacket.”  The terms and provisions of the 

ALTA Loan Policy (10-17-92) are incorporated by 
reference. 

• Does not require an “Exhibit A” legal description.  
The Policy incorporates the description contained in 
the mortgage.  It does, however, require an address 
which must be added to the Policy. 

Both Fannie Mae and Freddie Mac have approved the 
Policy and it is acceptable to HUD and VA.  Of course, you 
need to review your lender’s instructions relative to the 
policy of title insurance it requires since the lender 
ultimately chooses the form it wants.  However, the 
following lenders have accepted use of the Policy: 

Chase 
Wells Fargo 
World Savings 
Countrywide 
Principal Residential 
First Union 
Travelers 
WAMU 
Bank America 
Homeside Lending 
First Horizon 

Regular premium rates apply as well. 

Lenders are accepting Short Form Policies with increasing 
regularity.  The biggest hindrance to their use is 
unfamiliarity.  Conventional practice has always lead an 
agent to believe that the only means by which a policy can 
issue is by including Schedule B exceptions, a legal 
property description, and specific recording information for 
the insured mortgage.  To learn more about the Short Form 
Policy contact your sales representative or the legal 
department. 

See pages 10 and 11 of this newsletter for a representative 
short form policy. 

Bankruptcy Law and the Conveyancer – 
Traps to Watch Out For 

– Gary F. Casaly 
Special Counsel 

I n my last article appearing in the Massachusetts Focus 
(Vol. 2, No. 2, Spring 2003) I wrote generally about 

various aspects of bankruptcy law that would be of interest 
to the conveyancer.  In this edition of the newsletter I’m 
going to explore certain details regarding bankruptcy law 
that might not be obvious and that can set some traps that 
the conveyancer should avoid. 

One thing that needs to be kept in mind when dealing with 
real estate that has “gone through” bankruptcy, is the effect 
the bankruptcy has on certain statutes of limitation that 
otherwise might cleanse a title of a lien or encumbrance.  
For example, it’s common knowledge among conveyancers 
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that an execution (or attachment or state tax lien, for that 
matter) will expire in six years.  But what if the debtor has 
filed for bankruptcy?  The “automatic stay” will prevent 
the creditor from proceeding to enforce the lien.  During 
this period of suspension, will the creditor’s lien expire?  It 
would seem unfair to permit this to happen — tying the 
creditor’s hands, so to speak, while at the same time 
permitting the lien expire.  This puts the creditor between 
the proverbial “rock and a hard place.”  But the statutes and 
court decisions have remedied this (for the creditor) while 
at the same time requiring the conveyancer to be mindful of 
this result or otherwise fall into a trap. 

Consider, for example, this language in In re Paul, 67 B.R. 
342 (Bkrtcy.D.Mass. 1986): 

[S]ecured creditors . . . are faced with a dilemma 
when a petition is filed a short time before their 
interests lapse.  The automatic stay prevents them 
from taking further action to perfect their lien, but 
the same stay may not stem the advance of time 
which threatens to extinguish the perfection of their 
security interests existing at the time of the petition. 

The Second Circuit has held that the effect of filing 
a petition is a two way street for creditors and 
debtors: “[I]n general no creditors’ liens acquire 
validity after the filing of the petition . . . .  It should 
equally follow, we believe, that liens good at this 
time do not lose their validity. 

The “two way street” that is referred to in In re Paul can 
cause a collision or wreck if the conveyancer is not aware 
of it.   

Likewise, The Bankruptcy Code (§ 108(c)) makes 
provision for an extension in time to enforce liens: 

Except as provided in section 524 of this title, if 
applicable nonbankruptcy law, an order entered in a 
nonbankruptcy proceeding, or an agreement fixes a 
period for commencing or continuing a civil action 
in a court other than a bankruptcy court on a claim 
against the debtor, or against an individual with 
respect to which such individual is protected under 
section 1201 or 1301 of this title, and such period 
has not expired before the date of the filing of the 
petition, then such period does not expire until the 
later of— 

(1) the end of such period, including any suspension of 
such period occurring on or after the 
commencement of the case; or 

(2) 30 days after notice of the termination or expiration 
of the stay under section 362, 722, 1201 or 1301 of 
this title, as the case may be, with respect to such 
claim. 

As indicated, the automatic stay can keep liens alive, where 
during the period of the stay the creditor is not allowed to 

enforce them.  Another aspect of the stay that could be 
overlooked is its effect upon the enforcement of liens on 
property that has been abandoned  and is no longer part of 
the bankruptcy estate.  It’s common knowledge that the 
automatic stay prevents the enforcement of a lien, like a 
mortgage, during the pendency of the bankruptcy unless 
and until the stay is “lifted.”  But the stay may prevent the 
enforcement of such a lien even where the property is no 
longer part of the bankruptcy estate.  If this fact is not 
observed and understood the result could be taking title 
from a foreclosing mortgagee where the foreclosure sale is 
defective.  The Bankruptcy Code (§ 362) makes provision 
for the automatic stay and prohibits, among other things, 
“any act to create, perfect, or enforce any lien against 
property of the estate.”  In addition, however, the stay 
prohibits (§ 362(a), 5, 6): 

(5) any act to create, perfect, or enforce against 
property of the debtor any lien to the extent that 
such lien secures a claim that arose before the 
commencement of the case under this title; 

(6) any act to collect, assess, or recover a claim against 
the debtor that arose before the commencement of 
the case under this title; 

The above two provisions would prohibit the enforcement 
of a mortgage on property of the debtor during the 
pendency of the bankruptcy on either exempt or abandoned 
property then under the ownership of the debtor.  The fact 
that the property has been brought out from under the 
jurisdiction of the bankruptcy court (i.e., the property is no 
longer part of the “bankruptcy estate”) does not dispose of 
questions concerning the “lifting” of the automatic stay in 
connection with the enforcement of liens on that property. 

Another “trap” that can arise in connection with a title that 
comes through bankruptcy is the situation where the debtor 
acquires property after the bankruptcy has been filed.  The 
issues here revolve around questions concerning what kind 
of property gets bound up in the bankruptcy and whether 
the conveyancer would be aware that the bankruptcy is 
even pending.  Most property that is acquired post-petition 
is not part of the bankruptcy estate.  But there are 
exceptions.  For example, The Bankruptcy Code (§ 
541(a)(5)) provides that included in the estate is: 

Any interest in property that would have been 
property of the estate if such interest had been an 
interest of the debtor on the date of the filing of the 
petition, and that the debtor acquires or becomes 
entitled to acquire within 180 days after such date— 

(A) by bequest, devise or inheritance; 

(B) as a result of a property settlement agreement with 
debtor’s spouse, or of an interlocutory or final 
divorce decree; or  

(C) as a beneficiary of a life insurance policy or of a 
death benefit plan. 
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And the Bankruptcy Code (§1306) provides that with 
respect to a Chapter 13 bankruptcy: Bankruptcy Glossary 

Below are some of the common terms you might encounter 
when reading articles about bankruptcy. (a) Property of the estate includes, in addition to the 

property specified in section 541 of this title—  
Abandoned Property (1) all property of the kind specified in such section 

that the debtor acquires after the commencement 
of the case but before the case is closed, 
dismissed or converted to a case under chapter 
7, 11 or 12 of this title whichever occurs first; 
and 

Property that the trustee in bankruptcy jettisons and 
revests in the debtor because it is burdensome or 
lacking in value. 

Automatic Stay 
(2) earnings from services performed by the debtor 

after the commencement of the case but before 
the case is closed, dismissed or converted to a 
case under chapter 7, 11 or 12 of this title 
whichever occurs first. 

A prohibition against the creation, perfection or 
enforcement of a lien by a creditor that also prevents a 
court from entertaining an action against the debtor.  

Discharge in Bankruptcy 
It’s important to know what kinds of post-petition property 
are included in the estate.  But another question is whether 
the title examiner would know if a bankruptcy was 
pending, even if a notice was filed at the registry of deeds.  
If property was acquired by inheritance, would the 
examiner be careful enough to check the records before the 
acquisition was made to see if a bankruptcy had been filed?  
Certainly, with such liens as federal tax liens, this is done 
routinely, but it’s just as important in the case of a 
bankruptcy filing.  Though the search period is shorter (180 
days, except in the case of a Chapter 13 filing), it should 
not be overlooked. 

A permanent injunction against creditors from 
enforcing their rights against the debtor personally.  A 
discharge in bankruptcy does not affect liens upon any 
property even if the debt secured by the lien has been 
specifically listed and discharged. 

Exempt Property 

Property that the debtor claims is entitled to not be 
included in the bankruptcy estate for distribution among 
creditors. 

Fraudulent Conveyance One thing that might go unnoticed when it comes to a 
bankruptcy is whether the property at issue was scheduled 
as an asset of the debtor’s estate. This becomes important 
in order to determine if the particular property is or is not 
still under the jurisdiction of the bankruptcy court after the 
case has been closed. 

A transfer made within one year of filing for 
bankruptcy by a debtor (i) to hinder, delay or defraud 
creditors or (ii) while the debtor was insolvent, if the 
debtor received less than reasonably equivalent value. 

Preference All property of the debtor vests in the bankruptcy estate, 
whether or not it is scheduled.  If a certain piece of 
property is not administered in the bankruptcy proceedings 
then, upon the closing of the bankruptcy estate, title to the 
property will revert back to the debtor, provided it was 
scheduled in the bankruptcy proceedings.  It is the property 
that has not been scheduled that presents a problem, 
because this property does not get the benefit of the closing 
of the estate, but remains “tied up” in the jurisdiction of the 
court.  It is important, therefore, to actually check the 
schedules filed in the bankruptcy proceedings to make sure 
that the property was in fact scheduled. 

A transfer made within 90 days of filing for bankruptcy 
by an insolvent debtor for or on account of an 
antecedent debt (for example, deed in lieu of 
foreclosure). 

Relief from Stay 

A bankruptcy court order permitting a creditor to 
create, perfect or enforce a lien. 
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Short Form Residential Loan Policy 
[For a sample form, contact Adina Potischman at the Boston office. 

To order the forms, use the supplies order form on the Stewart Massachusetts web site.] 
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SUBJECT TO THE EXCEPTIONS FROM COVERAGE IN SCHEDULE B BELOW, AND ANY ADDENDUM 
ATTACHED HERETO, STEWART TITLE GUARANTY COMPANY, A TEXAS CORPORATION, HEREIN CALLED 
THE “COMPANY”, HEREBY INSURES THE INSURED IN ACCORDANCE WITH AND SUBJECT TO THE TERMS, 
EXCLUSIONS, CONDITIONS AND STIPULATIONS SET FORTH IN THE AMERICAN LAND TITLE 
ASSOCIATION LOAN POLICY (10–17-92), ALL OF WHICH ARE INCORPORATED HEREIN.  ALL REFERENCES 
TO SCHEDULES A & B SHALL REFER TO SCHEDULES A & B OF THIS POLICY. 

 
SCHEDULE B 

EXCEPTIONS FROM COVERAGE AND 
AFFIRMATIVE ASSURANCES 

This policy does not insure against loss or damage (and the Company will not pay costs, attorneys’ 
fees and expenses) which arise by reason of the matters set forth below, except to the extent that the 
Company does insure in accordance with and subject to its terms against loss or damage which the 
insured shall sustain by reason of any inaccuracies in the affirmative assurances set forth below, except 
as limited in any addendum attached hereto: 

1. Those taxes and special assessments which become due and payable subsequent to Date of 
Policy. 

2. Covenants, conditions and restrictions, if any, appearing in the public records.  This policy 
insures that the same have not been violated, except that such affirmative assurance does not 
extend to covenants, conditions and restrictions relating to environmental protection unless a 
notice of a violation thereof has been recorded or filed in the public records and is not referenced 
in an addendum attached hereto.  Further, this policy insures that any future violation of any 
covenants, conditions and restrictions appearing in the public records, including any relating to 
environmental protection, will not result in a forfeiture or reversion of title and that there are not 
provisions therein under which the lien of the insured mortgage can be extinguished, 
subordinated or impaired. 

3. Any easements or servitudes appearing in the public records.  This policy insures that none of the 
improvements encroach upon the easements and that any use of the easements for the purposes 
granted or reserved will not interfere with or damage the improvements, including lawns, 
shrubbery and trees. 

4. Any lease, grant, exception or reservation of minerals or mineral rights appearing in the public 
records.  This policy insures that the use of the land for residential one-to-four family dwelling 
purposes is not, and will not be, affected or impaired by reason of any lease, grant, exception or 
reservation of minerals or mineral rights appearing in the public records and this policy insures 
against damage to existing improvements, including lawns, shrubbery and trees, resulting from 
the future exercise of any right to use the surface of the land for the extraction or development of 
the minerals or mineral rights so leased, granted, excepted or reserved.  Nothing herein shall 
insure against loss or damage resulting from subsidence. 

5. This policy insures against loss or damage by reason of any violation, variation, encroachment or 
adverse circumstance affecting the title that would have been disclosed by an accurate survey.  
The term “encroachment” includes encroachments of existing improvements located on the land 
onto adjoining land, and encroachments onto the land of existing improvements located on 
adjoining land. 
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