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 Manager’s Corner Radian Lien Protection Update 

– Thomas M. Flynn Contents On November 7, the Superior Court of 
California will hear Radian’s petition for a 
writ of administrative mandamus to 
overturn the Insurance Commissioner’s 
decision that mortgage impairment 
insurance is title insurance.  The 
California Department of Insurance ruled 
this summer that RLP is title insurance 
according to California statute and has 
upheld the cease and desist order of June 
19, 2002.  Radian has long maintained 
that RLP is a mortgage pool insurance 
policy and not title insurance.  
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ecently a coalition of eight banks 
and the Massachusetts Bankers 
Association filed suit in the U.S. District 
Court in Boston against the state 
Insurance Commissioner (Case No. 1:03-
cv-11522-JLT) to overturn parts of a 1998 
state law they say restricts their ability to 
sell insurance.  According to court 
records, the bankers are asking the court 
to rule that the Gramm Leach Blilely Act 
trumps a Massachusetts state law that 
prohibits banks from several business 
practices involving the sale of insurance.  
The bankers claim the state law puts them 
at a competitive disadvantage because it 
contains restrictions that don’t apply to 
other businesses.  There are 
approximately 70 banks approved to sell 
insurance in Massachusetts. 
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The American Land Title Association 
(ALTA) released figures in September 
which reveal a strong financial picture for 
the title insurance industry from the first 
half of 2003 – the busiest half in history.  
Gross revenue for the industry was up 
36.5 percent over 2002 at $7.49 billion.  
The level of pre-tax profit was $454 
million in 2003 compared to $156.1 
million during the same period in 2002. 
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O ur recent teleconference on 
Homesteads was very well received.  

By coincidence, a front page article on the 
effect of a Homestead in a mortgage   
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refinance appeared in Lawyers Weekly during the week of 
the conference.  The difference of opinion among our 
agents as to what to do in a refinance situation when 
property is subject to a Homestead quickly became the 
underwriting question du jour.  Was additional language 
needed for the mortgage in order to preserve a Homestead 
or protect the lender?  Or were separate releases, 
subordinations or declarations required? 

This column provides an analysis and options on what to 
do, or not do, if a Homestead exists at the time a mortgage 
refinance occurs so that the lender’s security is not 
impaired and a homeowner’s rights are preserved.   

For the sake of the following discussions, assume that title 
to the property is held by a husband and wife, that one of 
them has declared a Homestead, and that both spouses will 
execute the refinance mortgage. 

1.  Do Nothing.  A mortgagor’s execution of a mortgage 
which contained mortgage covenants “conveyed his entire 
interest in the property to the mortgagee, subject to 
defeasance, and effectively subordinated his entire interest 
he possessed to the mortgage lien.”  [Emphasis added.]  
Atlantic Savings Bank v. Metropolitan Bank and Trust 
Company & others, 9 Mass.App.Ct. 286, 288, 400 N.E.2d 
1290, 1291 (1980).   

Although a slew of Bankruptcy court decisions are 
providing guidance in the realm of Homestead 
interpretation, the Atlantic Savings Bank case remains the 
seminal state court decision in this area.  In that case, a 
husband and wife owned the property and executed a 
second mortgage to Metropolitan Bank and Trust Company 
which was subject to, respectively, a first mortgage (held 
by the Atlantic Savings Bank) and a declaration of 
Homestead.  Atlantic Savings Bank foreclosed its mortgage 
and named the borrowers and the second mortgagee in an 
interpleader action relative to the surplus proceeds left over 
after its auction.  A legal battle of claims of superior rights 
to the surplus ensued between the homeowners pursuant to 
their Homestead and the second mortgagee pursuant to its 
mortgage.  The Appeals Court ultimately upheld the lower 
court decision and ruled in favor of the second mortgagee. 

The critical issue before the court was whether the 
execution of the second mortgage by the homeowners 
released any Homestead rights.   

The homeowners argued that under G.L.c. 188, §6, specific 
words of release were required to subordinate a Homestead 
to a mortgage.  This statute provided in pertinent part that: 

Property which is subject to a mortgage executed 
before an estate of Homestead was acquired therein, 
or executed afterward and containing a release 
thereof, shall be subject to an estate of Homestead, 
except as against the mortgagee and those claiming 
under him, in the same manner as if there were no 
such mortgage….  [Emphasis added.] 

The mortgage before the court in this case was completely 
silent on Homestead rights and did not contain any 
language similar to that found in today’s Fannie 
Mae/Freddie Mac instruments, e.g.: 

Waivers.  Borrower waives all rights of Homestead 
exemption in the Property and relinquishes all rights 
of courtesy and dower in the Property. 

However, in reaching its conclusions, the court 
acknowledged that the mortgage was written in the 
statutory short form with mortgage covenants.  Since 
Massachusetts recognizes mortgages under a “title theory” 
of analysis, the court defined the mortgage in very narrow 
terms:  that “it constituted a deed of conveyance which 
transferred a fee interest in the bank, defeasible upon the 
performance of the conditions stated therein.”  Atlantic 
Savings Bank, supra, at 9 Mass.App.Ct. 288, 400 N.E.2d 
1291. 

The court then construed the husband’s execution of the 
mortgage as a conveyance of his entire interest in the 
property to the bank subject to defeasance.  This, the court 
said, in unequivocal terms, “effectively subordinated any 
homestead interest he possessed to the mortgage lien.” 
[Emphasis added.]  Id. 

As far as the wife’s execution of the mortgage, the court 
applied the title theory of mortgages as well since G.L.c. 
188, §7 stated in language pertinent at that time that: 

No conveyance of property in which an estate of 
homestead exists, and no release or waiver of such 
estate, shall convey the part so held and exempted, 
or defeat the right of the owner or of his wife and 
children to a homestead therein, unless such 
conveyance is by a deed signed by the wife … but a 
deed duly executed without such signature or 
release shall be valid to pass, according to its terms, 
any title or interest in the property beyond the estate 
of homestead. 

Since Massachusetts recognizes a mortgage as a form of 
deed, and since §7 expressly provided that the spouse’s 
signature on a deed releases a Homestead, the Atlantic  
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Savings Bank court held that the spouse’s execution of the 
mortgage released her interest in the Homestead without 
any specific words of release.  Id. at 9 Mass.App.Ct. 288-
289, 400 N.E.2d 1291-1292. 

Keep in mind that the court made this finding driven by a 
short form mortgage completely devoid of “waiver” 
language that is customarily found in today’s Fannie 
Mae/Freddie Mac instruments.  Although not necessary 
pursuant to the Atlantic Savings Bank decision, it would 
seem that such language would provide a “belt and 
suspenders” effect to the subordination of a Homestead 
when a refinance mortgage is executed.  Consequently, 
under this analysis, the conveyancer needs to do nothing to 
subordinate a prior Homestead to a  refinance mortgage. 

2. Subordination.  Although under Atlantic Savings Bank 
no additional language is required to subordinate a 
Homestead to a refinance mortgage, some practitioners 
may still require a subordination.  If that is the case, then a 
conventional subordination of the Homestead to the 
refinance mortgage can be drawn.  However, in these days 
of increased registry fees, instead of drafting and filing a 
separate document, consider inserting a subordination 
provision directly into the body of the refinance mortgage 
itself, e.g.: “by execution of this mortgage, the Borrowers 
hereby release and subordinate all rights of Homestead for 
purposes of this mortgage and for no other purpose.” 

3.  New Homestead.  Given the paucity of state court 
decisions that have rendered a modern-day Homestead 
analysis within the application of Atlantic Savings Bank, 
the recognition of mortgages under a title theory, the 
various connotations of Fannie Mae/Freddie Mac “waiver” 
language, and G.L.c. 188, some conveyancers are 
sufficiently concerned that they advocate the filing of a 
new Homestead after a mortgage refinance.  Great care and 
caution should be contemplated if such a tactic is employed 
since, pursuant to G.L.c. 188, §2, “[T]he acquisition of a 
new estate or claim of homestead shall defeat and 
discharge any such previous estate.”  

A recent First Circuit Court of Appeals decision examined 
the application of section 2 in a Bankruptcy Court ruling 
that was affirmed by the District Court and appealed.  
David G. Garran v. SMS Financial V, LLC, Assignee of 
Citizens Bank of Massachusetts (In re Garran), Case No. 
02-2033, 7/28/03, (Lawyers Weekly No.01-204-03).  A 
debtor had filed a section 1A Homestead as a disabled 
individual.  Later, the non-debtor spouse filed a section 1 
Homestead as well.  The debtor then claimed an exemption 
by “stacking” both Homesteads for $600,000 (i.e. $300,000 
under the section 1A Homestead and $300,000 under the 
section 1 Homestead).  The Bankruptcy Court ruled that the 
second Homestead discharged the first Homestead pursuant 
to the application of section 2. 

In making its ruling, the Court of Appeals recognized and 
applied two redundant themes that are repeatedly found in 
the many bankruptcy court decisions that have wrestled 
with the interpretation of Massachusetts Homestead laws: 

• First, that “homestead laws are designed to benefit the 
homestead declarant and his or her family by protecting 
the family residence from the claims of creditors.” 
Garran, supra, __ ,citing Shamban v. Masidlover, 429 
Mass. 50, 53, 705 N.E.2d 1136, 1138 (1999). 

• Second, that the “Massachusetts courts have construed 
the State homestead exemptions liberally in favor of 
debtors.”  Id. 

Notwithstanding the favorable disposition to Homestead 
declarants and debtors, the court also acknowledged that 
“liberal construction does not mean that the courts could 
extend the protection of the homestead exemption when 
doing so would contradict the plain and unambiguous 
language of the statute.”  Id., referring to Shamban, supra, 
429 Mass. at 53-54, 705 N.E.2d at 1139. 

Turning to the Homestead statutes, the court examined 
sections 1 and 1A and, with emphasis, focused on the plain 
language of section 2:  “The acquisition of a new estate or 
claim of homestead shall defeat and discharge any such 
previous estate”.  Consequently, the section 1A declaration 
and corresponding Homestead exemption was defeated and 
discharged by the subsequent section 1 declaration  and the 
debtor’s Homestead exemption was reduced to $300,000. 

With this court’s interpretation in mind, the declaration of a 
new Homestead will most likely discharge an existing 
Homestead by operation of section 2.  In addition to debts 
and liens existing prior to the original Homestead and debts 
contracted for the purchase of the home, a homeowner 
might be exposed to any matters or claims arising between 
the filing date of the original Homestead and the filing date 
of the new Homestead.  See c. 188, §§1(2) and 1(3). 
However, this is more of a concern in a state court action 
than it would be in a bankruptcy.  See e.g., Patriot 
Porfolio, LLC v Weinstein (In re Weinstein), 164 F.3d 677 
(1st Cir., 1999), cert. den. 527 U.S. 1036, 119 S.Ct. 2394, 
144 L.Ed.2d 794 (1999) (exceptions for prior contracted 
debts and preexisting liens from Homestead protection 
under G.L.c. 188, §1 are not impediments to avoidance 
because state exceptions are preempted by Bankruptcy 
Code §522(c)) and In Re Ballirano, 233 B.R. 11 (D. Mass., 
1999) (reasoning of Weinstein applies equally to c. 188, 
§1(3), debts contracted for purchase of home, and, in this 
case, debt incurred in constructing the home).   

Caution should be exercised if this option is chosen. 
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Final thoughts.  The above discussions were driven by a 
fact pattern in which both spouses own the Homestead 
property and one spouse declares a Homestead.  
Occasionally, an individual may own property in his or her 
name, alone, and declare a Homestead.  If that same 
individual is refinancing (or selling for that matter) his or 
her property, then inquiry must be made of that individual’s 
marital status.  If married, that individual’s spouse’s 
Homestead rights must be specifically addressed.   

In the context of a mortgage refinance, the non-record 
spouse should waive or subordinate the Homestead rights 
by either executing the mortgage (and add specific 
subordination language for clarity’s sake) or by separate 
instrument. 

In a sale, the non-record spouse should release the 
Homestead rights by executing the deed or by separate 
instrument. 

Title Standard Spotlight 
– Ward P. Graham 

New England Region Counsel 

I n this issue, we’ll take a look at some collateral issues to 
be considered when dealing with real estate passing 

through a bankruptcy.  Our focus will start with Title 
Standard No. 32, Unadministered Bankruptcy Interests 
and then discuss some issues that are not addressed by the 
Title Standard. 

Title Standard No. 32, adopted on November 6, 1978, 
provides: 

In a bankruptcy proceeding filed prior to June 9, 
1941, any interest in real estate not conveyed by the 
trustee, receiver, or debtor in possession may be 
treated as abandoned.  Any such interest in a 
bankruptcy proceeding filed after June 9, 1941, may 
be treated as abandoned after the expiration of 20 
years from the filing without action as to such 
interest by the trustee, receiver, or debtor in 
possession.  Following abandonment such interest 
may be conveyed by the bankrupt or debtor.1 

The first thing we notice about this title standard is that the 
first sentence provides a definitive cutoff point for any 
interest in real estate going through a bankruptcy filed 
before June 9, 1941, where the interest was not conveyed 
by the trustee, receiver or debtor in possession.  The use of 
the term “conveyed” implies that the absence of a deed of 

record would suffice to make that determination.2  Notice, 
however, that the second sentence, dealing with 
bankruptcies filed after that date, says that such interests 
may be treated as abandoned after 20 years “without action 
as to such interest by the trustee, receiver, or debtor in 
possession.”  This implies that there may be actions taken 
with respect to real estate interests that do not involve the 
conveyance of those interests.  It also implies that there 
may be such other actions that may not appear of record at 
the Registry of Deeds or at the Land Court District.   

One would expect that any sale transaction would appear of 
record.  But some other kinds of actions that may be taken 
by a trustee may not appear of record, such as use or lease 
of the property under the provisions of §363 of the 
Bankruptcy Code (hereafter, “the Code”).3  Because the 
words “without action” in Title Standard No. 32 are not 
limited by words such as “appearing of record,” it appears 
that the title standard would require reviewing bankruptcy 
cases filed even more than 20 years ago, but after June 9, 
1941, to see if there was any “off record” action taken 
relative to the property.   

However, while the title standard talks about a presumption 
of abandonment after 20 years from the filing of the 
bankruptcy, usually, the key to disregarding adverse 
actions involving bankruptcy estate property is the closing 
of the case.4  It is going to be the very rare case, if you run 
into it at all, that a bankruptcy is going to continue for so 
long that you’ll only be dealing with the filing of the case 
and not its closure, especially for purposes of applying 
Title Standard No. 32.  In most instances, too, the closure 
of the case is going to follow within a relatively short 
period from filing, perhaps as little as six months for an 
individual Chapter 7 (§§701-766 of the Code) to five years 

                                                           

                                                           
2  In addition, for the most part, proceedings prior to June 
9, 1941, are going to be beyond the normal 50-year search 
period anyway, so you probably won’t be aware of them 
unless the title comes from a conveyance of a trustee, 
receiver or, perhaps, debtor in possession if the grantor 
identifies him/her/itself as such. 
3  References to the Bankruptcy Code and sections thereof 
refer to the Code established under the Bankruptcy Reform 
Act of 1978 as amended through the Bankruptcy Reform 
Act of 1994.  The Code is found at 11 U.S.C. §101-§1330.  
If you don’t have the Code readily available in your office, 
you can access it easily on the internet at 
www.findlaw.com/casecodes/uscodes, scroll down to 
“Browse the US Code by Title Name,” click on “Title 
Name”, scroll down to “Bankruptcy,” click on it and you’re 
there. 1  The reference to bankruptcy proceedings prior to June 9, 

1941, and after that date leaves open the question as to 
proceedings filed precisely on June 9, 1941, but we won’t 
get into that.  By the way, in case you were wondering 
what day of the week June 9, 1941, was, the answer and the 
method of calculation are at the end of this article. 

4  See, for example, §350 of the Code, providing for closure 
of the case after full administration and discharge of the 
trustee, and §554(c), providing a statutory presumption of 
abandonment at the closure of the case, as we’ll discuss 
shortly. 
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for a Chapter 13 (§§1301-1330) or Chapter 11 (§§1101-
1174) plan, unless you’re dealing with some complicated 
business Chapter 11.  In the latter case, it is likely that the 
case will be so notorious as to be a matter of public 
knowledge and/or there will be some evidence on record of 
how the real estate interest is or was affected by the 
bankruptcy, or both.   

Sale or transfer of bankruptcy estate property will, of 
course, involve the recording of a deed.  Use of bankruptcy 
estate property by the trustee, even if authorized under 
§363, will end with the discharge of the trustee and the 
closure of the case.  Any lease that was entered into that 
would last more than 7 years would have to be recorded 
under G.L.c. 183, §4, to be valid as against bona fide 
purchasers.  Thus, for some action to be taken relative to 
real estate involved in a bankruptcy, the great likelihood is 
that there will be some evidence of record.  Lacking any 
such evidence of record, one ought to be able to rely on 
Title Standard No. 32 without the necessity of having to 
search the bankruptcy records to see if something was done 
with the property “off record.”  Of course, if there is a sale 
or transfer of bankruptcy estate property, even in a case 
more than 20 years old, then you look to Title Standard No. 
30, Bankruptcy Transfers, for the guidelines on how to 
evaluate such a title.  If the documentation called for in that 
Title Standard is not “on record,” then resort to the 
bankruptcy file will be necessary. 

What about bankruptcies that are less than 20 years old and 
there is no sale or transfer on record nor is there any record 
evidence of the closure of the case?  Well, as we’ve 
discussed, the good news is that the vast majority of 
bankruptcies are going to be over in less than five years 
from filing.  If you’re dealing with an active bankruptcy 
situation in which a sale is going to occur, again, refer to 
Title Standard No. 30.5   

But what if you’re dealing with a title in which there is a 
suggestion of bankruptcy and title is coming out of the 
debtor now or the title came out of the debtor some time 
after the bankruptcy was filed and you see nothing on 
record to indicate that the bankruptcy case was closed?  In 
that case, it will also be necessary to review the bankruptcy 
file to determine if title has revested in the debtor because 
(1) the case was dismissed and closed, (2) the debtor was 
discharged and the case was closed or (3) the property was 

otherwise abandoned.6  If none of these occurred, you’ve 
got a problem because title is still in the estate.  If one or 
the other did occur, documentation from the bankruptcy 
file  usually a Clerk’s Certificate (verifying whichever is 
the case) together with a certified copy of the relevant court 
order  should be obtained and recorded.7 

Why is it important to establish closure of the case and not 
just rely on an order of dismissal or discharge?  As 
discussed briefly in Gary Casaly’s article on Bankruptcy 
Law and the Conveyancer in the last issue of The 
Massachusetts Focus, there are some potential pitfalls if 
you’re not careful.   

Aside from dismissal, the other way to revest title in the 
debtor is by abandonment of the property under §554 of the 
Code.  Under that section, there are only three ways to do 
it:  first, by motion of the trustee (§554(a)), second, by 
motion of an interested party (§554(b)) and, third, unless 
the court orders otherwise, by closing the case, so long as 
the property was properly scheduled and not otherwise 
administered during the bankruptcy proceeding (§554(c)).   

The first two are pretty straightforward.  You’ll find 
motions, notices and court orders, which will have to be 
reviewed and certified copies of which will likely have to 
be recorded along with a Clerk’s Certificate.  The third one 
looks simple enough:  you probably only need to check to 
see that the docket does not reflect any other action taken 
relative to the property and get a Clerk’s Certificate, right?  
Wrong!  You’ll also need to check the schedules to make 
sure the property was properly listed.  Why?  Because 
under §554(d) of the Code, “[u]nless the court orders 
otherwise, property of the estate that is not abandoned 
under this section and that is not administered in the case 
remains property of the estate.”  [Emphasis added.]   

                                                           

                                                          

Thus, as Gary’s article pointed out, don’t be misled by 
those who think that merely recording a discharge order is 
enough to revest title in the debtor.  By the same token, 
keep in mind that merely recording the discharge and a 
Clerk’s Certificate of the closure of the case is also not 
enough to fully establish abandonment under §554(c) of the 
Code.  It will also be necessary to record something to 
verify the scheduling of the property, such as a certified 
copy of the schedule (or the relevant portion thereof) 
showing the property listed.  Alternatively, see if you can 
get an appropriate statement added to the Clerk’s 
Certificate establishing that the property was scheduled.  
Another possibility may be an attorney’s c.183, §5B 5  See, also, a discussion of taking title out of bankruptcies 

by my colleague, Gary Casaly, in his two-part article, 
Bankruptcy Law and the Conveyancer, in the last two 
issues of The Massachusetts Focus.  For a more detailed 
discussion of Bankruptcy Law issues related to real estate, 
visit Stewart Title’s Virtual Underwriter website at 
www.vuwriter.com or access the website through the 
Stewart Title homepage, www.stewart.com and click the 
“Resources” tab and then on “Virtual Underwriter.” 

 
6  As to the effect of dismissal on title of the debtor, see 
§349 of the Code and, as to abandonment, see §554. 
7  If you’re not familiar with how to find and research 
bankruptcy files, as it happens, our very own Donald 
Brown has provided information in the Paralegal Page of 
this issue to help guide you as to the resources available to 
locate and review a bankruptcy file. 
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Bergerons, in personam, while allowing an action 
against them in rem.  11 U.S.C. §701 et. seq.; 
Johnson v. Home State Bank, 501 U.S. 78, 111 S. 
Ct. 2150, 2154, 115 L. Ed. 2d 66 (1991).  . . .  

affidavit reciting that the attorney has reviewed the 
appropriate schedule(s) and found the property listed.   

The other major pitfall to keep in mind is that, like the 
debtor’s title to real estate that will pass right through 
bankruptcy if not otherwise administered by the court or 
specifically abandoned, mortgages and liens on that 
property will pass right through as well, unless otherwise 
avoided by the court.  See, §502(a).  Again, don’t be misled 
by those who think that the mere listing of liens and 
mortgages in the bankruptcy schedules somehow 
automatically avoids them.  Quite to the contrary.  Id.  
Indeed, even a lien that secures a claim against the debtor 
that is “not an allowed secured claim” [emphasis added] is 
not void if the only reason it is not an allowed claim is 
because of failure by the lienholder to file a proof of claim 
under §501 of the Code.  §506(d)(2).   

The allowance of a bankruptcy discharge does not 
prevent creditors from pursuing post-discharge 
enforcement of a valid lien on property of the debtor 
which existed at the time the petition was filed.  11 
U.S.C. §§524(a), 727.  As the lien of Ford survived 
the discharge order, the secured creditor could take 
any appropriate action to execute the lien, other than 
an in personam action against the debtor, including 
an in rem action against the debtors’ property.  
Dewsnup v. Timm, 112 S. Ct. at 778; In Re 
Richards, 151 B.R. 8 (Bkrtcy. D. Mass. 1993); In 
Re Paul, 67 B.R. 342 (Bkrtcy. D. Mass. 1986). 

The discharge of the Bergerons in bankruptcy, being 
personal to them as debtors, did not act to release 
the liens for security interests in the property owned 
by them.  The discharge of the mortgagors’ personal 
debt only extinguished the creditor’s right to 
proceed in personam against the debtors and did not 
extinguish the right to proceed in rem as to the 
mortgage for which the creditor had a secured lien.  
11 U.S.C. §§522(c)(2), 524(a)(1); Dewsnup v. 
Timm, 112 S. Ct. at 778; Johnson v. Home State 
Bank, 111 S. Ct. at 2154.  See also, Nobelman v. 
American Savings Bank, 968 F.2d 483 (5th Cir. 
1992) (similar analysis with regard to the allowance 
of discharge petitions in Chapter 13 bankruptcy 
proceedings). 

In further support of this concept of survival of liens and 
mortgages through bankruptcy, we are fortunate in 
Massachusetts to have a readily accessible state court case 
that not only confirms this concept but explains it pretty 
well.  See, First Colonial Bank v. Bergeron, 38 Mass. App. 
Ct. 136, (1995), affirming an Appellate Division decision 
of the same caption (1993 Mass. App. Div. 228; 1993 Mass 
App. Div. LEXIS 89, Dec. 24, 1993,8 Coven, J.), which 
actually did a better job explaining the rule.  In ruling on a 
case brought by a debtor discharged in bankruptcy who 
was trying to snatch excess proceeds of a mortgage 
foreclosure sale away from a junior mortgagee, the 
Appellate Division aptly explained the rule this way: 

Contrary to the Bergerons’ argument, a valid 
secured lien passes through bankruptcy unaffected 
and remains enforceable in rem after the debtor’s 
discharge.  Dewsnup v. Timm, 502 U.S. 410, 112 S. 
Ct. 773, 778, 116 L. Ed. 2d 903 (1992); In Re Stern, 
44 B.R. 15, 17 (Bkrtcy. D. Mass. 1984); 3 
COLLIER ON BANKRUPTCY, Par. 524.01 at 524-
14-16 (15th Ed. Supp. 1983).  Exceptions to this 
general rule of bankruptcy are where the lien is 
disallowed as a secured claim, 11 U.S.C. §§502(e), 
506(d), or where the lien is subject to challenge 
under one of the numerous avoiding provisions, 11 
U.S.C. §§522(j), 544, 545, 547, 548 and 549.  None 
of these exceptions applied in the Bergerons’ 
bankruptcy case. 

First Colonial Bank v. Bergeron, 1993 Mass. App. Div. 
228; ___ , 1993 Mass App. Div. LEXIS 89, ___ .9  Thus, 
don’t be fooled by those who would have you believe that 
the mere filing of the bankruptcy and a discharge of the 
debtor automatically avoid and extinguish any liens on the 
debtor’s property.  Unless the liens are otherwise avoided 
in the bankruptcy, they are going to survive and you’re 
going to have to deal with them ─as part of the bankruptcy 
of it’s still open or, if the case is closed, just as though the 
bankruptcy had never occurred.  10 

Answer to Date Teaser:  June 9, 1941, was on a Monday.  The 
day/date charts to figure this out are on the inside back cover of 
your Lawyer’s Diary (“the Red Book”). 

The discharge in bankruptcy extinguished only one 
mode of enforcing the claim of Ford as the second 
mortgage; i.e., an action against the debtors, the  

                                                           

                                                           
9  If you ever have need of a copy of the full Appellate 
Division decision and do not have access to it, please feel 
free to contact me to get a copy. 
10 Keep in mind, however, that limitations periods on 
various liens may be tolled during the bankruptcy, In Re 
Paul, 67 B.R. 342 (Bkrtcy. D.Mass. 1986), or extended 
under §108(c) of the Code.  See Gary Casaly’s article, 
“Bankruptcy Law and the Conveyancer-Traps to Watch 
Out For,” The Massachusetts Focus, Vol. 2, No. 3. 

8  A nice Christmas Eve present for the creditor involved in 
the case. 
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Q 
 

uestion:  How do I physically research and pull a 
bankruptcy file?  

Paralegal Page 
– Donald Brown 

Paralegal Answer:  There are two districts of the Bankruptcy Court 
in Massachusetts.  There is one located in Boston for cases 
filed in Boston and in the outlying areas, and one located in 
Worcester for cases filed in Western Massachusetts.  For 
your information, the Bankruptcy Courts are set up to use 
the PACER system, as described above.  Before going to 
the actual clerk’s office at the Bankruptcy Court, I would 
call first to confirm whether or not the clerk’s office has 
record of the particular case your are looking for, and if it 
is an open or closed case.  If the case is closed, you may be 
directed to the National Archives Center in Waltham.  

Q uestion:  What is the National Archives Center in 
Waltham, and what is its purpose? 

W e have had a lot of questions lately regarding 
bankruptcy situations in titles.  The following is an 

informative session to answer some of the more commonly 
posed questions we get when dealing with these issues:  

Q uestion:  How do I get information on a bankruptcy in 
my title?  

Answer:  There are three different ways to search for 
bankruptcy information. They are as follows: the 
Bankruptcy Automated System, PACER, and even 
physically going to either the Bankruptcy Court or to the 
National Archives to pull the physical file.  

Q uestion:  How do I use the Bankruptcy Automated 
System? 

Answer:  The National Archive Center is a federal 
repository for closed bankruptcy files.  You may reach 
them at 866-329-6465.  In order to examine files in 
Waltham you will need to make an appointment.  When 
you get to their offices at 380 Trapelo Road, in Waltham, 
they will have your case waiting for you.  You may not 
take anything but a pen and paper into the room with the 
file.  Spend as much or as little time with the file as your 
need.  They will make copies of anything your need, but 
you must pay cash for the copies.  Alternatively, you may 
send a request for a document and they will pull it, and 
send it to you.  This latter method takes longer. 

Answer:  The Bankruptcy Automated System is a voice 
case information system designed to allow you to search 
any open or closed bankruptcy matter.  You may reach it 
by dialing 888-201-3571 or 617-565-6025.  You are 
allowed five searches a call, and you will need a touchtone 
phone to use the system.  There are three ways in which 
you may search for a case: case number, participant name, 
or participant social security number or Tax I.D. number.  
When you find the case that you are looking for, the 
recording will give you the case number, type of 
bankruptcy filed, the trustee, name of the judge, parties in 
the case, their attorney, and a brief status of the case (for 
example, whether the case is open, discharged, or closed).  

Crossword Puzzle Solution 
[Available from Gary Casaly on request] 

Q uestion:  How do I use PACER? 
 

Answer:  The first thing is to locate the website, which is 
as follows: http:\\pacer.mab.uscourts.gov.  The second 
thing I usually stress when we use PACER is that it is a pay 
service with an access fee of $.07 per page when printing 
out docket entries.  You can register online or call their 
service center at 800-676-6856.  Once you are set up and 
are able to look up bankruptcy information they will give a 
prompt to enter a client code so you can track any activity 
by client being made under your code and password.  This 
is a very informative and good system, and you can search 
a bankruptcy with a broad array of information, case 
number, participant name, or participant social security 
number or Tax I.D. number.  Once you find the case that 
you are looking for, you may look at the docket entries, 
which is the information and status of the case.  From the 
docket you can access almost all of the motions filed by the 
parties, and more importantly, any orders filed by the court.  
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New Client Account Record Keeping 
Requirements 

– Pamela Butler O’Brien 
Underwriting Counsel 

T he Supreme Judicial Court has adopted new regulations 
to take effect January 1, 2004, with respect to lawyer’s 

trustee for clients’ accounts.  While we are all familiar with 
IOLTA accounts, the actual day-to-day record keeping of 
those accounts will change with the new regulations.   

The new regulations codify some common sense items.  
The attorney must maintain a record showing the name and 
address of the institution he maintains the trust account in.  
That record should also reflect the account name, account 
number, open and closing date, as well as whether the 
account is a pooled account with interest going to IOLTA 
or an account with interest being paid to the client or other 
beneficiary of the trust account.  A check register in 
chronological order must be maintained.  This register 
should show the date and amount of all deposits, the date, 
check number, transaction amount and payee of all 
disbursements.  This register should show every credit or 
debit, whether by electronic transfer or any other method, 
the client account to which the action pertains and the 
balance in the account after the deposit or disbursement.  If 
this register is kept electronically (for example, using 
Quicken), it must be capable of being reduced to hard copy, 
and must be backed up regularly.  There is a prohibition 
against ATM withdrawals from trust accounts, the use of 
checks not prenumbered, and checks made payable to 
“Cash” or “Bearer.” 

The new regulations require that, in addition to the above, 
individual client records must be maintained.  In other 
words, there must be a client account for each sale or 
refinance you are doing.  So when John Johnson purchases 
his property a client account will need to be established.  It 
will show the deposits and disbursements that pertain to his 
transaction, as opposed to the deposits and disbursements 
for the entire IOLTA account.  Each client account must 
zero out at the end and must never contain a negative 
balance.  It goes without saying, therefore, that checks for 
Municipal Lien Certificates, for example, should not be 
paid out of the trust account as typically these checks are 
cut before any deposits are made for that transaction.   

A separate ledger must also be maintained to record the 
funds deposited by the lawyer or law firm to cover 
reasonably expected bank charges.  This ledger must 
contain the deposits and disbursements as well as a running 
balance.  

The new regulations also dictate that reconciliation be done 
no less frequently than every 60 days.  The reconciliation 
statements must show not only the familiar check register – 
adjusted bank statement reconciliation, but must show that 

the total of all client matter balances equals the total of the 
account in whole.  After reconciliation the attorney is 
required to retain all bank statements, transaction records 
returned by the financial institution,  and records indicating 
for whom each deposit is being maintained.  

Finally, back to common sense, the regulations require that 
each attorney who handles trust funds maintain at least one 
bank account for funds received and disbursed other than 
those held in trust (in other words, a business account for 
things like payroll, MLCs, rent, and other business 
expenses). 

The new regulations can be found in the Massachusetts 
Rules of Professional Conduct 1.15. 

Powers of Attorney 
– Gary F. Casaly 

Special Counsel 

A  power of attorney is nothing more than a delegation 
by one person to another permitting the latter to act on 

behalf of the former.  Powers of attorney were originally 
governed solely by the common law, and were subject to 
all the impediments and limitations that existed in applying 
that law to the document.  The basic rule under the 
common law was that the attorney in fact could not act if 
the principal would be unable to act on his or her own.  For 
example, if the principal died or became mentally 
incapacitated, the attorney in fact could no longer act 
simply because the principal, under those circumstances, 
would be unable to act for himself or herself.  Also, if the 
principal revoked the power the attorney in fact could no 
longer act.  The problem under the common law, of course, 
was that it would not be known whether the principal no 
longer was able to act, or had revoked the power, and 
therefore it could not be determined whether the attorney in 
fact could continue to act on behalf of the principal.   

Today we have the benefit of the Uniform Durable Power 
of Attorney Act (G.L.c. 201B), so some (but not all) of the 
deficiencies that arose at common law have been disposed 
of.  That Act will be discussed in detail later in this article, 
but first I’m going to explore what elements are necessary 
in order to have a valid and binding power of attorney in 
the first place.  Obviously, a power of attorney must be in 
the proper form and contain the powers necessary to carry 
out the act that is to be accomplished.  So, too, the 
instrument that the attorney in fact tenders in connection 
with the exercise of the power (generally a deed or 
mortgage) must be in proper form.  Form is important here, 
as we shall see, because the instrument is one of delegation 
and the exercise of the delegated power.  In other words, it 
is the principal who is acting under the instruments, not the 
attorney in fact.  Although the attorney in fact is “doing the 
work,” it is the principal who is acting.  This is not 
dissimilar to the situation involving an instrument from a 
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corporation:  although the officers may be signing papers, it 
is the corporation, and not the officers, that is acting under 
those instruments. 

Let’s first discuss the power of attorney itself.  This 
instrument is the document that delegates authority to the 
attorney in fact.  To be effective it must properly identify 
the principal and the capacity in which the principal is 
acting with respect to the delegation.  It must clearly 
identify the agent and, if there is more than one, whether 
they need to act in concert or individually.  The power of 
attorney must set out the authority given to the agent and 
the limitations, if any, on that authority, whether those 
limitations be in connection with the period of time the 
power can be exercised or the acts that can be undertaken.  
Finally, the instrument must be executed with the same 
formalities required with respect to any instruments that the 
attorney in fact gives pursuant thereto. 

Who can delegate authority to an attorney in fact under a 
power of attorney?  A minor cannot.1  A person under a 
mental disability cannot.2  A trustee cannot.3  An attorney 
in fact (the agent acting under the power) cannot, in that 
capacity, give a power of attorney.  That would amount to 
delegation of authority, which is not permitted unless the 
initial power of attorney so provides.  Of course, these are 
exceptions.  But the point is that it is important to establish 
that the principal can in fact give the power.  

Who can serve as an attorney in fact?  I suppose we have 
the same questions posed above, but the real issue here 
arises where there is more than one attorney in fact 
designated in the power of attorney.  It should be noted that 
if there are multiple attorneys in fact they must, unless the 
instrument otherwise provides, act in concert.  So, in 
drafting or reviewing a power of attorney that names two or 
more attorneys in fact, it is necessary to determine whether 
the instrument permits them to act alternatively and 
individually.  If not, they will have to act jointly.  An 
important point here is that not only must the instrument 
tendered by the attorneys in fact in exercise of the power be 
executed by both, but it seems that it must be 
acknowledged by both on behalf of the principal.  See 

Crocker’s Notes on Common Forms, Little, Brown & 
Company (Seventh Edition, 1955), §349. 

Obviously, the powers must be reviewed to make sure that 
any particular act undertaken by the attorney in fact is 
authorized by the instrument.  On occasion, a power merely 
gives the attorney in fact the authority “to do anything or 
act that the principal could do if personally present.”  This 
language, on its own, is not sufficient for such acts as 
selling or mortgaging real estate.  There should be specific 
language supporting the act to be done. 

The real issue that most often arises in connection with a 
power of attorney revolves around the exercise of the 
power by the attorney in fact.  The first point to remember 
is that it is the principal who is acting under the instrument 
tendered by the attorney in fact.  For this reason the deed 
tendered by the attorney in fact must be in proper form, 
consistent with that fact.  That is, the power must be 
exercised as the act of the principal and not that of the 
agent.  For example, if Principal gives Agent authority to 
sell real property, the following form would be defective to 
pass the principal’s title to the grantee: 

I, Agent, attorney for Principal, grant to Grantee  the 
property located at . . . 

The above form is defective because it purports to be the 
act of the agent and not the principal (even though the 
principal is mentioned).4  But the following form would be 
acceptable: 

I, Principal, acting through Agent, grant to Grantee 
the property located at . . . 

Here, the instrument indicates that it is the principal who is 
acting through the agent. 

                                                           

                                                          

As to the execution of the instrument given by the attorney 
in fact, there is flexibility regarding the signature used on 
the instrument purporting to exercise the power.  Crocker’s 
Notes on Common Forms, Little Brown and Company, 
(Seventh Edition, 1955), §351 states this regarding the 
signature: 

Though “Principal by Agent” is the proper form of 
signature, other forms may not be invalid, the 
material points being that the deed should be the 
deed of the principal and not of the agent, and that 
the name of the principal should in some way 
appear in the signature.  Thus a deed purporting to 
be the deed of A.B., and signed “C.D. for A.B.,” 
was held to be well executed as the deed of A.B.  
Mussey v. Scott, 7 Cush. 215. 

1 Actually a minor could, but he or she would be able to 
disaffirm the authority in the same manner as under a deed. 
2 We will see that if the principal becomes mentally 
disabled after the power of attorney is executed the 
attorney in fact may nonetheless act on his or her behalf 
(depending upon the circumstances), but here we are 
discussing the execution of the power of attorney, and not 
acts in exercise thereof. 
3 Although prohibited from delegating discretionary 
powers, such as the authority to enter into contracts to sell 
real estate, trustees would, nonetheless, be empowered to 
delegate some ministerial acts.  See Morville v. Fowle, 144 
Mass. 109, 10 N.E. 766; Boston v. Curley, 276 Mass. 549, 
177 N.E. 557. 

 
4 Again going back to the analogy regarding corporations, a 
deed from “Gary Casaly, agent for Stewart Title Guaranty 
Company” would not pass title to property owned by the 
corporation. 
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The acknowledgment of the instrument, similar to that in 
the case of a corporation, is made by the agent on behalf of 
the principal.  It should be as follows: 

Then personally appeared the aforementioned Agent 
and acknowledged the foregoing instrument to be 
the free act and deed of Principal. 

So far, I’ve discussed the common law elements required to 
have a valid power of attorney and to properly exercise the 
authority given thereunder.  But, as noted, the common law 
laid traps (the death of the principal, his or her subsequent 
incapacity, or revocation of the power) that might not be 
evident on the record, and yet would destroy the power.   

The Uniform Durable Power of Attorney Act (G.L.c. 
201B) resolves some of these issues and others as well.  
Essentially, a durable power of attorney is one that by its 
terms will not be affected by the subsequent disability or 
incapacity of the principal.5  The most familiar aspect of 
the statute is the provision concerning the affidavit by the 
attorney in fact when he or she is exercising the power of 
attorney.  This provision is set out in G.L.c. 201B, §5: 

As to acts undertaken in good faith reliance thereon, 
an affidavit executed by the attorney in fact under a 
power of attorney, durable or otherwise, stating that 
he did not have, at the time of exercise of the power, 
actual knowledge of the termination of the power by 
revocation or of the death, disability or incapacity of 
the principal shall be conclusive proof of the 
nonrevocation or nontermination of the power at 
that time.  If the exercise of the power of attorney 
requires execution and delivery of any instrument 
that is recordable, such affidavit when authenticated 
for record shall be likewise recordable.  This section 
shall not affect any provision in a power of attorney 
for its termination by expiration of time or 
occurrence of an event other than express 
revocation or a change in the capacity of the 
principal. 

Even though at common law the revocation of the power 
by, or the death, disability or incapacity of the principal 
would void it, the affidavit, to the extent it addresses these 
events, if relied upon by the party dealing with the attorney 
in fact, will serve as “conclusive proof” of the 
nonrevocation or nontermination at the time of its exercise.  
If the power of attorney is a durable one, and to the 
knowledge of the attorney in fact the principal has become 
disabled or incapacitated, then the affidavit would not need 

to address the issue of competency of the principal 
(because the power is durable).  See MCA Title Standard 
No. 34. 

Note that this section applies to affidavits by attorneys in 
fact who are acting under powers of attorney “durable or 
otherwise.”  This is an important point, sometimes 
overlooked.  Even though the power is not a durable one, 
the affidavit will nonetheless permit the common law 
limitations to be overcome. 

The above section of the statute became effective on 
September 20, 1981.  There was a predecessor statute, 
G.L.c. 201, §50, effective January 1, 1978 (which is now 
essentially incorporated into G.L.c. 201B, §4) that provided 
similar protection.  Transactions involving powers of 
attorney before that time would, of course, not have an 
accompanying affidavit and would not enjoy the protection 
of the statute, but might otherwise be acceptable based on 
the conveyancing standards in effect at that time. 

We know that the subsequent disability or incapacity of the 
principal will not terminate a durable power of attorney.  
But will a guardianship or conservatorship of the principal 
result in a termination of the power?  Apparently not.  It is 
provided in G.L.c. 201B, §3 that the conservator, guardian 
of the estate, or other fiduciary charged with the 
management of all of the property of the principal “shall 
have the same power to revoke or amend the power that the 
principal would have had if such principal were not 
disabled or incapacitated.”  This would indicate that the 
power of attorney would survive the filing of such a 
conservatorship or guardianship, unless steps were taken by 
the fiduciary to revoke it. 

One last point about powers of attorney: Self-dealing, as in 
the case of trust, is prohibited under a power of attorney.  
See Gagnon v. Coombs, 39 Mass. App. Ct. 144, 654 
N.E.2d 54 (1995).  As the court said in Gagnon, “Such 
self-dealing by an agent, in the absence (as here) of distinct 
authority from the principal expressly granted in the 
empowering instrument, has been continuously and 
uniformly denounced as one of the most profound breaches 
of fiduciary duty, irrespective of the agent's good faith and 
however indirect or circuitous the accomplishment of the 
benefit to the agent.”   

This is an important point.  Because self-dealing must be 
rejected in most cases, if the power of attorney is going to 
be used in connection with some estate planning strategy 
that contemplates, for example, a future conveyance to the 
attorney in fact in his or her capacity as a trustee, there may 
be a need to provide for self-dealing when drafting the 
power.  There would have to be a “distinct authority from 
the principal expressly granted in the empowering 
instrument” in order to permit this to be accomplished. 

 

                                                           
5 It is a power of attorney that actually contains the words, 
“This power of attorney shall not be affected by subsequent 
disability or incapacity of the principal,” or similar words 
showing the intent of the principal that the authority 
conferred shall continue notwithstanding the subsequent 
disability or incapacity of the principal. 
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Crossword Puzzle – The Last Word 
[Available from Gary Casaly on request]
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