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 programs, Spanish-language title policies, 

Spanish-English real estate glossaries, etc.  
Stewart provides educational brochures in 
Spanish, covering topics as “Why Title 
Insurance,” “Selling Your Home,” and 
‘Moving Done Right.” 

Manager’s Corner 
– Thomas M. Flynn Contents Vice President and 

New England Division Manager 
Manager’s Corner ...........1 

HUD Delivers RESPA Rule to OMB by Thomas M. Flynn 

T he Department of Housing and Urban 
Development recently sent its final 

rule on RESPA reform to the Office of 
Management and Budget (OMB) for its 
review.  OMB will now review HUD’s 
final regulations before details of the new 
rule are made public.  The American Land 
Title Association (ALTA) leadership met 
with representatives of OMB to express 
their view that the market is moving 
towards the bundling of package services 
without a rule, and that promulgating final 
regulations now could disrupt the real 
estate and mortgage finance sectors of the 
economy. 
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Housing Outlook 
Industry experts say the outlook of the 
housing industry for 2004 remains strong.  
They expect purchase-money volume to 
be close to the volume of 2003, but 
slightly higher interest rates will cause a 
more than 50% drop in refinance 
obligations.  The result will be an 
approximate drop in total originations 
from last year of 40%. 

Stewart Title Broadens Market to 
Reach Hispanic Home Owners 
Of the 12 million Hispanic households in 
the U.S., 48.8% now own their own 
homes, and that rate is growing more 
quickly than that of the general U.S. 
population.  Recognizing this growing 
rate of Hispanic home ownership, Stewart 
Title is reaching out to the Hispanic 
community with several marketing  

J ust for the record, you should know that 
. . . 

[No] mortgage, bargaine, sale or 
gruant hereafter to be made of any 
houses, lands, rents or other 
hereditaments, shall bee of force 
against any other person except the 
grauntor and his heirs, unless the 
same be recorded as is hereafter 
expressed [in the publik Record] . . 
. .  And if any such grauntor, being 
required by the grauntee to make 
an acknowledgement of any graunt 
by him made, shall refuse to do so, 
it shall be in the power of any 
magistrate to send for the party so 
refusing and cimmit him to prison 
without baile or mayneprize, until 
he shall acknowledge the same 
. . . . 

What? 

For the history buff, that’s the earliest 
recording statute, which was passed in 
Massachusetts in 1640.  The text appears 
in R. Powell & P. Rohan, 3 The Law of 
Property, Matthew Bender (1992), 
¶904[1].  Except for the fact that the word 
“gruant” in the second line is obviously a 
misprint (as the root word throughout the 
rest of the section is “graunt”), there are 
no typos in the statute, but you’ll have to  
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get beyond the Chaucer-like spelling if you expect to (or 
even want to) understand the Colonial jargon. 

Why would you want to understand this ancient statute 
anyhow (other than the fact that it might be good cocktail 
party talk, depending on your audience)?  Understanding 
the machinations of the recording law as it has developed 
over the years answers many questions concerning 
priorities between competing interests, conflicting chains 
of title, out-of-order recordings and even questions as to 
whether parties with no ownership at all can convey a good 
title.  As we’ll see there are some real surprises in store as 
to what happens when the recording statute is applied in 
particular cases.  

The Colonial enactment is for the most part entertaining, 
but today’s recording laws and cases that swirl around its 
provisions find their geneses in it.  It is interesting and 
informative to follow the progeny of this old law and watch 
how the legislature has changed it and how the courts have 
reformed it. Before we begin our journey, however, let’s 
see what the present recording law (G.L.c. 183, §4) 
provides. 

A conveyance of an estate in fee simple, fee tail or 
for life, or a lease for more than seven years from 
the making thereof, or an assignment of rents or 
profits from an estate or lease, shall not be valid as 
against any person, except the grantor or lessor, his 
heirs and devisees and persons having actual notice 
of it, unless it, or an office copy as provided in 
section thirteen of chapter thirty-six, or, with respect 
to such a lease or an assignment of rents or profits, a 
notice of lease or a notice of assignment of rents or 
profits, as hereinafter defined, is recorded in the 
registry of deeds for the county or district in which 
the land to which it relates lies. 

The present-day statute is not dissimilar from the Colonial 
law (although it is easier to read!), but there is one very big 
difference: the statute introduces as an exception to its 
protection the requirement that the grantee not have “actual 
notice” with regard to deeds previously given by the 
grantor.  This concept is absent from the Colonial law.  In 
this respect, the Colonial law was a “race” statute, while 
the present-day law is a “notice” statute.  The transfor-
mation between the two types of statutes was not initially 
championed by the legislature.  The General Court 
engrafted the change in 1836 legislation, but the notice 
concept was first introduced judicially many years before, 
in such cases as Farnsworth v. Child, 43 Mass. 637 (1808).  
In Farnsworth the court had ruled that although the statute 
was silent on the point as to the status of one who was 
aware of an unrecorded deed, it would be unjust to permit 
such a person to prevail over a “good faith” purchaser who 
had no such knowledge.   It is for this reason that it has 
been said that “[T]he additional words ‘and persons having 
actual notice thereof’ incorporated in the [statute] did not 

change the law, but merely put in statutory form what 
already had been declared by judicial exposition.” This 
concept of notice becomes pivotal in many issues 
concerning the recording system, and is so pervasive that it 
even affects registered land.  For example, in Killam v. 
March, 316 Mass. 646 (1944), where the owner of 
registered land had taken title with knowledge of the 
existence of a lease affecting the property but recorded on 
the unregistered side, the court said that the owner was 
subject to the lease even though it did not appear on the 
certificate of title.  “[T]he foregoing historical background 
compel[s] the conclusion that the Legislature did not intend 
to give certificate holders such as the plaintiffs an 
indefeasible title as against interests of which they had 
actual knowledge.” 

In addition to persons having “actual notice” of an 
unrecorded instrument, there are two other categories of 
persons who are bound by such instruments.  They are, 
under the provisions of the statute, “the grantor or lessor 
[and] his heirs and devisees.”  The first category, the 
grantor or lessor, is pretty obvious.  The second category, 
heirs and devisees, is very important.  Heirs and devisees 
are bound by an unrecorded instrument, whether or not 
they have notice of it.  This means that if the grantor gives 
a deed, whether it’s recorded or not before his death, the 
heirs and devisees, who otherwise would have succeeded to 
the title, will nonetheless be bound by the deed and title to 
the property will not vest in them.  But if the heirs and 
devisees are bound by the unrecorded deed, and therefore 
don’t have title upon the grantor’s death, what happens if 
they deed out after the grantor’s death and before that 
previously-given deed appears of record?  Does their 
grantee get a good title even though they don’t have one to 
transfer?  The answer is “yes,” and revolves around the 
recording statute itself, and is explained in Earle v. Fiske, 
103 Mass. 491 (1896).  In Earle the facts were that Nancy 
Fiske gave a deed of locus to Mary Fiske in 1864, but the 
deed was not recorded at that time.  Nancy died in 1865.  In 
1866 Benjamin Fiske, Nancy’s sole heir, deeded the 
property to Nicholas Earle, and it was only the next year, in 
1867, that the deed from Nancy to Mary was recorded.  
Nicholas claimed the title as his under the deed from 
Benjamin.  Mary, however, insisted that she was the 
rightful owner. 

All the parties in Earle, and the court itself, acknowledged 
the general proposition that Nancy’s giving of the deed to 
Mary stripped the former of her title and vested it in the 
latter, but that Nancy would still have been able to give a 
good title to a bona fide purchaser before the deed was 
recorded.  The question in the case, however, was whether 
Benjamin, Nancy’s sole heir, could likewise give a good 
title before the deed was recorded.  The trial court had 
ruled that Nancy “has no seisin, at her death, which would 
descend to Benjamin Fiske, so as to enable him to convey a 
good title.”  Two jurisdictions at the time, Connecticut and 
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Kentucky, had ruled that under their statutes a person in 
Benjamin’s position could not give a good title, even 
before his mother’s deed was recorded, and that the 
protection that the recording statute provided, although 
applying to the grantor, would not apply to her heirs.  The 
trial court had followed these rulings, but the Supreme 
Judicial Court took a different position: 

We do not, under the circumstances, incline to yield 
to the authority of [the Connecticut and Kentucky] 
cases in the construction of a local statute of this 
Commonwealth.  It appears to us that the plain 
meaning of our system of registration is, that a 
purchaser of land has a right to rely upon the 
information furnished him by the registry of deeds, 
and in the absence of notice to the contrary he is 
justified in taking that information as true, and 
acting upon it accordingly.  It is impossible to see 
why the unrecorded deed of Nancy A. Fiske should 
have any greater weight or force after her decease 
than it had immediately after it was first delivered. 
* * *  Upon that assumption, [Benjamin’s] deed 
would take precedence over the unrecorded deed of 
his mother, in exactly the same manner as a deed 
from his mother in her lifetime would have done 
over any unrecorded or unknown previous deed 
from herself. 

The court acknowledged that “[i]t may not be very logical” 
to say that after a title has been conveyed out it is still 
capable of being conveyed again as though the first 
conveyance had not occurred, but the result was dictated 
not on logic, but on fairness, and was based on giving 
integrity to the recording system. 

One important point that should be noted about the 
recording statute is that it does not protect “the grantor . . ., 
his heirs and devisees and persons having actual notice of” 
the conveyance.  This listing includes three separate 
groups.  We’ve seen that in the Earle decision an heir or 
devisee, though bound by the deed of the ancestor, can 
nevertheless give a good title to a third party who qualifies 
as a bona fide purchaser without notice.  The axiom to this 
rule is that if the grantor dies before his or her deed is 
recorded the heirs and devisees, though they are able to 
pass a good title before such recording, cannot do so after 
such recording.  In Earle the heirs gave a deed to a 
purchaser before their ancestor’s deed was recorded.  
Though the heirs did not have any title to give, the 
purchaser’s title prevailed.  On the other hand, if the 
ancestor’s deed had appeared of record after the ancestor’s 
death but before the heirs had deeded out, the ancestor’s 
deed would have prevailed and a later deed by the heirs to 
the purchaser would have failed.  At that point the ability of 
the heirs or devisees to give a good title would terminate. 
The heirs, being bound by the deed according to the statute, 
cannot complain about this result.  So, it becomes 
important when “running the title out” after the ancestor’s 
death to continue running the ancestor and the heirs until a 

conveyance is found.  Though it “looks like” the heirs or 
devisees have title upon the ancestor’s death, this may only 
be an illusion. 

Recording an instrument is not necessary to transfer the 
title,1 but rather has the purpose of protecting good faith 
purchasers who are relying upon the records filed with the 
registry of deeds from a competing off-record title that 
thereafter materializes on the record.  For example, in King 
v. Stephens, 9 Mass.App.Ct. 919, 404 N.E.2d 115 (1980), 
where the issue was merely the out-of-order recording of 
various deeds between family members, the court said, 
“The problem presented is not one of priority as between 
two conflicting, successive conveyances to bona fide 
purchasers, or persons claiming under them, of the same 
legal interest in land, and thus is not a problem to be 
resolved by application of the recording statute, G.L.c. 183, 
§4.”  But though recording is not necessary to pass title, an 
improper or ineffective recording (or none at all) will 
permit competing interests to intervene.  So, what is an 
“improper or ineffective” recording?  What happens, for 
example, if an instrument is tendered to and accepted by 
the recorder, but is not properly indexed?  Is that an 
“improper or ineffective” recording?  The answer is “no.”  
The recording in fact is effective and binding even though a 
thorough search of the index will not discover it!  In Park, 
Massachusetts Practice, Real Estate Law, with Forms, West 
Publishing Co. (Second Edition, 1981), §420 this is said: 

The record of an instrument erroneously indexed is 
still constructive notice to the public.  The index 
ordinarily is no part of the record, and a mistake 
made in it by the clerk does not invalidate the notice 
afforded by a record otherwise in proper form. 

An improperly acknowledged instrument or one that 
contains no acknowledgment at all, is deemed not to be 
effectively recorded.  Such an instrument is effective to 
convey title — just like an unrecorded instrument would do 
— but its record is a nullity, and thus the protection 
afforded by the recording statute does not exist.  Pidge v. 
Tyler, 4 Mass. 541 (1808). 

If acknowledgement is so important to the effective 
recording of an instrument, what kinds of 
acknowledgments would be deemed defective?  Obviously, 
the complete lack of an acknowledgment renders the 
recording a nullity.  In some situations, however, a 
certificate of acknowledgment may have been affixed to 
the instrument but the recording nonetheless deemed 
defective.  For example, if the grantee in a deed serves as 

                                                           
1An exception to this rule existed between 1912 and 1975 
when deeds between spouses were not effective to pass title 
until the instrument “is duly acknowledged and recorded in 
the registry of deeds.”  See G.L.c. 209, §3 (since amended) 
and Gordon v. Gordon, 8 Mass.App.Ct. 860, 398 N.E.2d 
497 (1979) for a discussion of that law in effect at the time.  
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the notary who takes the acknowledgment of the grantor 
the acknowledgment will be deemed defective.  In Patton 
on Titles, West Publishing Company (Second Edition, 
1957) this is said in Section 356: 

 

 

 

Stewart Title  
proudly announces 

the new  
Stewart Title of Massachusetts Website! 

Public policy forbids that the act of taking and 
certifying the acknowledgment should be performed 
by a person financially or beneficially interested in 
the transaction.  Such disqualification naturally 
includes the signer of the instrument, his grantee, 
mortgagee, trustee, beneficiary or assignee, a 
member of the partnership in whose favor the 
instrument is drawn, and, except where the 
disability has been removed by statute, 
stockholder[s] of a corporation which is a party to 
[the] conveyance.  (Citations omitted). 

Need to order supplies? 
Agents can now order forms, back titles and 
insured closing letters through secure online 
request forms. 

Looking for a document? 
The new site has a comprehensive list of 
forms, affidavits and endorsements, all in easy 
downloadable format.  

What if the grantee does not serve as the notary, but goes 
before the notary?  Is the acknowledgment okay?  The 
statute that governs acknowledgments (G.L.c. 183, §30) 
requires that “one or more of the grantors” acknowledge 
the instrument.  If, for example, a husband and wife as 
tenants by the entirety join in a deed to the wife and she 
alone goes before the notary, is the acknowledgment 
defective?  Gordon v. Gordon, 8 Mass.App.Ct. 860, 398 
N.E.2d 497 (1979), cited in footnote 1 above, says that the 
acknowledgement is good.  The Gordon court held that 
although the wife was the grantee, she also qualified as a 
“grantor.”  (One authoritative source confines the Gordon 
decision to the facts — a deed from husband and wife to 
one of the spouses — but this interpretation seems too 
limiting.)   

Want to review a great article from a past 
issue of The Massachusetts Focus? 
All our newsletters are archived on the site for 
your convenience.  

Can’t remember who to call at Stewart? 
Check the site for contact lists and driving 
directions for our Boston and Springfield 
offices, as well as contact information for 
other Stewart Title offices in New England. What about a notarial seal?  If one is not affixed to the 

instrument is the acknowledgement defective and thus the 
recording ineffective?  Acknowledgments within 
Massachusetts do not require a notarial seal.  Those taken 
outside of Massachusetts but within the United States do 
not require one either.  (Title Standard No. 16 once 
required such seals.  That was changed in 2000, but there 
never really was a requirement of a seal in such cases.  See 
Farnum v. Buffum, 58 Mass. 260 (1849), where the court 
said, with regard to an acknowledgement taken in Rhode 
Island, “The statute requires no notarial seal to the notary’s 
certificate of acknowledgement, and none, we think, was 
necessary.”) 

Visit www.stewartma.com today for all your 
title insurance needs. 

Under G.L.c. 184, §24 an instrument that has been on 
record for more than ten years is “cured” of the effects of a 
defective acknowledgment. 

Page 4 – Winter 2004, Vol. 3, No. 1 



Stewart Title Guaranty Company  The Massachusetts Focus 

  Winter 2004, Vol. 3, No. 1 – Page 5 

Cumulative Index – The Massachusetts Focus 
Vol. 1 No. 1 (Spring 2002) through Vol. 3 No. 1 (Winter 2004) 

A 

Abstract of judgment lien, vol. 1 no. 2 p. 9 
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changes for attorneys, Rule 1.15,  
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open files listing, vol. 1 no. 3 p. 10 
record keeping, vol. 2 no. 4 p. 8 

Acknowledgment, importance of,  
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Affidavits, discharge by, vol. 1 no. 2 p. 5 
ALTA 

Endorsement Forms 13 (Leasehold Owner) 
and 13.1 (Leasehold Loan), vol. 2 no. 1 p. 2 

Short Form Residential Loan Policy,  
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Attachments 
dissolution of, Title Standard No. 49,  

vol. 2 no. 1 p. 7 
release of prior, vol. 2 no. 2 p. 10 
release of, vol. 1 no. 1 p. 4 

Automated Bankruptcy System, using,  
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vol. 1 no. 1 p. 1 
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Conveyancers, bankruptcy traps, vol. 2 no. 3 p. 7 
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Discharges 
by affidavits, vol. 1 no. 2 p. 5 
of attachment, vol. 1 no. 1 p. 4 
of mortgage, obtaining when the mortgage has 

not been paid off, vol. 1 no. 2 p. 11 
requesting from MERS, vol. 1 no. 3 p. 11 

Discounts for agents, vol. 1 no. 1 p. 1 
Dissolution of attachments, Title Standard 

No. 49, vol. 2 no. 1 p. 7 
Divorce 

conveyance of title following, vol. 1 no. 1 p. 4 
Duplicate policies, request for, vol. 1 no. 3 p. 11 
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Easements 
disappearing, vol. 1 no. 2 p. 6 

Endorsement forms 
13 (Leasehold Owner), vol. 2 no. 1 p. 2 
13.1 (Leasehold Loan), vol. 2 no. 1 p. 2 

Estate tax affidavit 
releasing property from the Massachusetts 

Estate Tax Lien, vol. 2 no. 1 p. 3 
Exchanges 

improvement and build-tosuit, vol. 3 no. 1 p. 9 
reverse exchange, vol. 1 no. 3 p. 4 

Executions 
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Executive order 13224, Patriot Act,  
vol. 3 no. 1 p. 11 
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Foreclosures 
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Judgment liens 
abstract, vol. 1 no. 2 p. 9 
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Leasehold endorsements, vol. 2 no. 1 p. 2 
Liens 

bankruptcy, sales free and clear of,  
vol. 1 no. 3 p. 6 

effect of bankruptcy on, vol. 2 no. 2 p. 2 
Federal Estate Tax, Title Standard No. 3,  

vol. 1 no. 2 p. 1 
federal judgment, vol. 1 no. 2 p. 9 
Massachusetts Estate Tax, vol. 2 no. 1 p. 3 
Massachusetts Estate Tax, with Respect to 

Transfers for Inadequate Consideration, 
Title Standard No. 61, vol. 1 no. 1 p. 1 

Life tenant 
sale of property, vol. 1 no. 1 p. 4 
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Magnetic north versus north in plans,  
vol. 3 no. 1 p. 11 

Marketing 
cultivating prospective business relationships, 

vol. 2 no. 2 p. 5 
Massachusetts Estate Tax Lien 

releasing property from, vol. 2 no. 1 p. 3 
Massachusetts Estate Tax Liens with Respect to 

Transfers for Inadequate Consideration, Title 
Standard No. 61, vol. 1 no. 1 p. 1 
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MERS 

requesting a discharge, release, or satisfaction, 
vol. 1 no. 3 p. 11 

Mortgages 
discharges that make a good title look bad, 

vol. 1 no. 1 p. 5 
obtaining a discharge, vol. 1 no. 2 p. 11 
refinancing, effect of Homestead,  

vol. 2 no. 4 p. 1 
that cannot be foreclosed, vol. 1 no. 2 p. 6 

Municipal lien certificates 
in refinance transactions, vol. 2 no. 2 p. 1 
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National Archives Center, vol. 2 no. 4 p.7 
North versus magnetic north in plans,  
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Notarial seal, requirement of, vol. 3 no. 1 p. 1 
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Out-of-order recordings, vol. 1 no. 1 p. 5 
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Improvement and Build-to-Suit 
Exchanges Offer Investors New 
Opportunities in 2004 

– Robert HB Buckner 
of Asset Preservation, Inc.  

a subsidiary of Stewart Title Company 

A s IRC §1031 tax deferred exchanges continue to 
become more popular, taxpayers are discovering 

creative strategies that provide full tax deferral and offer 
the ability to acquire a wider range of replacement 
properties.  A variation of a “parking arrangement,” 
called the improvement exchange, can be an excellent 
alternative in many situations.  The improvement 
exchange, also called a construction or build-to-suit 
exchange, allows a taxpayer (also referred to as an 
Exchanger), through the use of a Qualified Intermediary 
(QI) and Exchange Accommodation Titleholder (EAT), 
to make improvements on a replacement investment 
property using exchange equity. 

Benefits of the Improvement Exchange 
Improvement exchanges offer a taxpayer a wide array of 
benefits which often result in a better investment than 
properties readily available on the open market.  The 
ability to renovate, add capital improvements, or build 
from the ground up, while using tax deferred dollars, 
creates tremendous investment opportunities. 

A taxpayer must meet three basic requirements in order 
to defer all of their capital gain in the improvement 
exchange format: 

1)  Reinvest the entire net exchange equity on 
completed improvements or down payment by the 
180th day. 

2)  Receive substantially the same property identified 
by the 45th day. 

3)  The replacement property must be of equal or 
greater value at time of transfer to the taxpayer. 

The final value of the replacement property is the 
combination of the original purchase price plus the 
capital improvements made to the property.  The 
improvements needed to meet the requirements for full 
deferral must be in place prior to the taxpayer taking title 
to the replacement property.  Note: The taxpayer does 
not have to have a Certificate of Occupancy nor a 
completed building transferred to qualify for tax deferral.  
For example, if a taxpayer is selling a $1 million 
relinquished property that is free and clear and they plan 
to have a $3 million replacement property constructed, 
they only need to have at least $1 million of combined 
value in the partially completed building and land to 
qualify for full tax deferral. 

The Format 
In a typical improvement exchange, the taxpayer uses a 
Qualified Intermediary to sell its relinquished property.  
An affiliate of the Qualified Intermediary (QI), an 
Exchange Accommodation Titleholder (EAT), uses the 
proceeds from this sale to purchase a new replacement 
property from a third-party seller, improve the property, 
and transfer improved property to the taxpayer within 
180 days after the day the relinquished property was 
transferred. 

The use of the EAT and QI, in this manner, allows the 
taxpayer to control the property and improvements built 
thereon.  Because the EAT is treated as owning the 
property for federal income tax purposes, however, the 
taxpayer is able to reinvest the proceeds from the sale of 
the relinquished property into the land and 
improvements, tax deferred.  This creates greater tax 
deferral than the taxpayer would obtain if only the land 
had been replacement property. 

Important Issues 
As with any tax deferred exchange, the taxpayer must 
acquire a property or properties identified in accordance 
with the rules of identification specified in the 1991 
Treasury Regulation within 45 calendar days from the 
close of the relinquished property sale (the 
“Identification Period”).  In an improvement exchange, 
the rules are more specific. The Treasury Regulations 
state: “if the identified replacement property consists of 
improved real property where the improvements are to 
be constructed, the description of the replacement 
property satisfies the requirements of paragraph (c)(3) of 
this section (relating to description of replacement 
property) if a legal description is provided for the 
underlying land and as much detail is provided 
regarding construction of the improvements as is 
practicable at the time the identification is made.”  As a 
result of this requirement, many taxpayers provide the 
Qualified Intermediary with the parcel they are 
purchasing and a copy of the construction blueprints.  A 
taxpayer is entitled to make ongoing construction 
changes, such as moving the location of a wall a foot or 
two as long as what they ultimately acquire is 
substantially the same as what was identified.  The 
Treasury Regulations note the following: “…(relating to 
receipt of the identified replacement property), in 
determining whether the replacement property received 
by the taxpayer is substantially the same property as 
identified where the identified replacement property is 
property to be produced, variations due to usual or 
typical production changes are not taken into account.  
However, if substantial changes are made in the property 
to be produced, the replacement property received will 
not be considered to be substantially the same property 
as identified.”  Certainly a taxpayer would not want to 
identify the construction of a small retail center build end 

  Winter 2004, Vol. 3, No. 1 – Page 9 



The Massachusetts Focus  Stewart Title Guaranty Company 

up acquiring an apartment complex as their replacement 
property. 

Another potential pitfall is that the taxpayer must 
actually receive improved real property before the 180th 
calendar from the sale of the relinquished property.  Only 
those real property improvements that have been made 
within the exchange period are considered qualifying 
property in a typical improvement exchange. 

The Treasury Regulations state: “…if the identified 
replacement property is real property to be produced and 
the production of the property is not completed on or 
before the date the taxpayer receives the property, the 
property received will be considered to be substantially 
the same property as identified only if, had production 
been completed on or before the date the taxpayer 
receives the replacement property, the property received 
would have been considered to be substantially the same 
property as identified.  Even so, the property received is 
considered to be substantially the same property as 
identified only to the extent the property received 
constitutes real property under local law.  The transfer of 
relinquished property is not within the provisions of 
section 1031(a) if the relinquished property is transferred 
in exchange for services (including production services).  
Thus, any additional production occurring with respect to 
the replacement property after the property is received by 
the taxpayer will not be treated as the receipt of property 
of a like-kind.”  For example, if the taxpayer has $40,000 
remaining in the EAT’s exchange account on day 179 
that is released to the builder for improvements to be 
made after the 180th day, this $40,000 amount would be 
considered “cash boot” to the taxpayer.  However, all the 
other funds already reinvested into real property 
improvements prior to the date of transfer back to the 
taxpayer, qualify for deferral. 

An Example 
A taxpayer is selling a $1,000,000 (free & clear) 
automobile dealership in Framingham and wants to build 
a new and larger automotive dealership in  Marlborough.  
The new dealership — both land and improvements — 
will be worth $2,000,000 at completion and will consist 
of $930,000 equity and $1,030,000 financing with a local 
lender.  The $930,000 net equity must be reinvested in 
“like-kind” real property within the 180-day exchange 
period. The taxpayer will complete the remainder of the 
improvements after the exchange is completed and they 
are back on title to the land and a partially completed 
building. 

Making Improvements on Property Already 
Owned by an Affiliate or Party Related to the 
Taxpayer 
Sometimes taxpayer wants to make improvements to a 
property already owned because they are familiar with 

their own property and feel it is easier to improve a 
property they already own.  It is well established that a 
taxpayer cannot include improvements to property 
already owned as replacement property.  (See 
Bloomington Coca Cola.) However, recently the IRS 
released Private Letter Rulings 200251008 and 
200329021, which set forth structures where an EAT 
made improvements to a property owned by an affiliate 
or related party and then the taxpayer received the 
improved property as qualifying replacement property.  
Although these rulings are not identical, they do share a 
similar approach: 

1. Taxpayer enters into a Qualified Exchange 
Accommodation Agreement (QEAA) with the EAT 
and enters into an exchange agreement with a QI; 

2.  Taxpayers’s affiliate or related party leases the 
replacement property to EAT at fair market rent, for a 
term of not less than 30 years, as part of the QEAA as 
defined in Revenue Procedure 2000-37; 

3. Taxpayer (or a third-party bank where the Exchanger 
gives its personal guaranty) lends EAT the funds 
needed to construct improvements on the leased 
property; 

4.  Taxpayer assigns its rights to the sale contract of the 
relinquished property to the QI; 

5.  Taxpayer transfers title to the relinquished property 
to the buyer; 

6.  Taxpayer assigns its rights in the QEAA to the QI; 

7.  QI uses proceeds from the sale of the relinquished 
property to pay EAT; 

8.  EAT uses the proceeds received from the QI to pay 
for improvements and/or to pay the construction loan 
in full; and 

9. QI directs EAT to transfer the improved replacement 
property directly to the taxpayer. 

The improvement exchange allows the taxpayer to either 
take advantage of an excellent purchase opportunity on a 
building needing renovations or construct a new building 
from the ground up that either meets the exact 
requirements of an owner-user or will satisfy very 
specific investment objectives.  Essentially, taxpayers are 
no longer limited to existing inventory, but can take full 
advantage of more diverse replacement property 
purchase opportunities. 

__________ 

Note: Asset Preservation, Inc. urges every taxpayer to 
consult with their own legal and/or tax advisors 
regarding their specific situation.  A Private Letter 
Ruling (PLR) applies to the facts and circumstances of a 
taxpayer’s specific situation.  Most Private Letter 
Rulings have language as follows: “This ruling is 
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directed only to the taxpayer who requested it.  Section 
6110(k) (3) of the Code provides that it may not be cited 
as precedent.” 
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For additional information contact Mr. Buckner at Asset 
Preservation, Inc., a Subsidiary of Stewart Title 
Company 617-571-8217 or hb@apiexchange.com. 

Paralegal Page – 
Fast Facts for Paralegals 

– Pamela Butler O’Brien 
Underwriting Counsel 

Which Direction is North? 

W hy does it sometimes happen that property lines 
seem to shift between one plan and another?  The 

answer may lie in the difference between true north and 
magnetic north.  With more precise satellite imaging and 
GPS tools available more surveyors are using true north, 
as opposed to magnetic north easily determined by 
compass.  The variation between true north and magnetic 
north can be as much as ten to fifteen percent.  You can 
tell whether a surveyor used true north or magnetic north 
by the north arrow he draws on the survey.  If the arrow 
is filled out on both sides of the shaft, the surveyor used 
true north.  If the arrow is filled out on only one side, the 
surveyor used magnetic north. 

Executive Order 13224 – Patriot Act 
As a result of Executive Order 13224 settlement agents 
are required to check both their buyers and sellers against 
the national registry of Specially Designated Nationals 
and Blocked Persons.  You have heard that the Patriot 
Act requires lenders, and may require closing attorneys, 
to positively identify their buyers and sellers.  How do 
you verify that your people are not on the list?  
www.Stewart.com has an easy way for you to comply.  
From the home page of www.Stewart.com click on site 
map. From the site map scroll down to the Real Estate 
Professional block and click on “Special Alerts.”  You 
will now be in a location where you can type in the 
names and it will search the registry for you.  As an 
added benefit, if you are dealing with a new lender you 
can enter their name and search to see if Stewart Title 
has any alerts relative to your lender. 

Late at Night Questions Regarding Forms 
Once again, you are sitting at your desk burning the 
midnight oil.  The lender’s closing instructions call for 
an endorsement to the title insurance policy you have 
never heard of.  The friendly Stewart Title underwriters 
have left for the day.  What to do?  www.vuwriter.com to 
the rescue.  On Stewart Title’s virtual underwriting site 
you can look up forms and the general underwriting 
guidelines associated with the forms.  From the main 
menu click OK after the disclaimer.  Then click on 
forms.  From here you will get the most complete set of 
forms if you click on either ALTA or CLTA, and not 
MA.  If your closing instructions call for a form with 
three digits, e.g. 111, you are probably looking for a 
CLTA form.  If the instructions call for a single digit 
form, e.g. 8.1, you are probably looking for an ALTA 
form.  Scroll through the list of forms and click on the 
one you are looking for.  A sample of the form will show 
on your screen.  At the bottom of the form there is a 
colored block marked Guidelines.  If you click on that 
key it will give you the general underwriting guidelines 
for the use of that form.  From there you can determine if 
you need to do more work, for example take a look at 
restrictive covenants.  Of course, you can always leave a 
message for your friendly underwriter to call in the 
morning with answers to your specific questions. 

Why Title Insurance? 
In the 2000 ALTA conducted a survey of their title 
agents.  The survey encompassed six million purchase 
transactions.  Refinance transactions were not included 
in the survey.  In that survey, ALTA determined that one 
out of every four real estate transactions where people 
were moving into homes, some work had to be done to 
fix the title.  That’s twenty-five percent of closings!  Bet 
the sellers with title insurance were happy. 

Accounting Changes Rule 1.15 
In the Fall 2003 Newsletter the new accounting changes 
for attorneys under Rule 1.15 were presented.  Those 
changes were to go into effect January 1, 2004.  In 
response to requests from the bar, the implementation of 
those changes has been postponed until July 1, 2004. 
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