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 Manager’s Corner Update – RESPA Reform Rule 

Withdrawn By HUD – Thomas M. Flynn Contents Vice President and 
New England Division Manager 

The Department of Housing and Urban 
Development (HUD) has withdrawn the 
RESPA reform rule from the Office of 
Management and Budget due to the 
“extensive concerns from Members of 
Congress, consumer groups and the 
business community,” Acting Secretary 
Alphonso Jackson reported.  Although no 
specific timetable was given, HUD plans 
to review the concerns from OMB and 
various other industry and consumer 
groups, confer with Congress, and issue a 
revised rule for comment. 

Manager’s Corner ...........1 
Stewart Announces Record Year 
2003 

by Thomas M. Flynn 

F or the second year in a row, annual 
reserves, net earnings, orders, and 

earnings per share were the largest in the 
company’s history.  Revenues for the year 
2003 were $2.2 billion, a 26 percent 
increase from 2002.  Net earnings for the 
year 2003 were $123.8 million compared 
with net earnings of $94.5 million the 
previous year.  Stewart’s assets now 
exceed $1 billion for the first time in the 
company’s history. 
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– Pamela Butler O’Brien Title Insurance Preemption 
Concerns Provoke NAIC To Contact 
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Underwriting Counsel 

by Pamela Butler O'Brien 
and Donald A. Brown The National Association of Insurance 

Commissioners (NAIC) submitted 
comments to HUD detailing the effects 
the proposed RESPA rule would have on 
the state regulation of title insurers.  The 
NAIC provides a national forum for the 
development of uniform policy when 
uniformity is appropriate.  According to 
the letter, the NAIC is concerned that the 
guaranteed mortgage package (GMP) 
provision of the rule may, if adopted, 
encourage HUD to preempt state rate 
filings and standard laws for title 
insurance.  The NAIC is also worried that 
HUD will use RESPA rule’s Section 8 
exemption provision to preempt state 
insurance laws prohibiting kickbacks and 
fee-splitting. 

W hen the indices used for variable 
rate mortgages are low, negative 

amortization mortgages become 
increasingly popular.  The following is a 
series of frequently asked questions, and 
their answers, for this unique mortgage 
product.  

Discounts Available to 
Stewart Title Agents....7 

Website Questions and 
Answers........................7 

What is a Negative Amortization 
Mortgage? Just for the Record  

(Part II) ..........................8 
A negative amortization mortgage is one 
in which the borrower may end up owing 
more than the original principal amount 
borrowed. 

by Gary F. Casaly 
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The Last Word............11 

by Gary F. Casaly 

How does this happen? 
Contact Us......back cover 

A negative amortization mortgage is a 
variable rate mortgage.  The rate of 
interest changes monthly, but the  
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payments are fixed for a year.  Therefore, if the interest rate 
on the day the payment is fixed is 5%, the payments for the 
next year will be figured with a 5% interest rate.  Since the 
actual rate changes monthly, the rate may go up the next 
month to 6%, but payments will only be made at a 5% rate, 
so instead of paying down the mortgage, the debt will 
actually be increasing. 

Is there a cap? 
There is typically a cap.  The cap will be provided for in 
the note and recited in the mortgage itself.  The most 
common caps are 110% and 125% of the original principal 
amount.  If the outstanding balance reaches that amount, 
the lender will refigure the payments at that time rather 
than waiting until the year is up. 

What is the amount of insurance to show on the 
policy? 
The lenders will want to be insured for the full amount of 
their risk, so the amount of the insurance will be the cap.  
Again, the lender's note and closing instructions will verify 
the amount. 

What is the premium? 
Premium will be based on the amount of the coverage and 
not the original principal balance.  In other words, premium 
should be based on the amount of the potential liability — 
the cap amount. 

What endorsement do I use for Negative 
Amortization Mortgages? 
Again read the lender's closing instructions carefully to 
verify it is expecting what we will be providing.  The usual 
endorsement in a negative amortization mortgage is 
ALTA 6.2 Endorsement. 

Where do I get the ALTA 6.2 Endorsement? 
You may give ALTA 6.2 coverage by simply checking the 
block on the policy.  If you do not have an ALTA 6.2 
Endorsement block, you may check “Other” and fill in 
“ALTA 6.2 Negative Amortization Endorsement.”  If you 
need a hard copy you may contact Adina Potischman in the 
Boston office, or find one on Virtual Underwriter at 
www.vuwriter.com or on our website at 
www.stewartma.com. 

How does the ALTA 6.2 Endorsement differ from 
the ALTA 6 Variable Endorsement I am used to? 
While both endorsements insure against the invalidity of 
the insured mortgage lien by reason of provisions for the 
change in rate of interest, the ALTA 6.2 Endorsement also 

insures against the invalidity, loss of priority or 
unenforceability of the lien of the insured mortgage by 
reason of the charging of interest on interest and the 
addition of unpaid interest to the principal balance. 

Title Standard Spotlight 
– Ward P. Graham 

New England Region Counsel 

I n this issue of The Massachusetts Focus, the spotlight 
goes on the Real Estate Bar Association’s (“REBA’s”) 

Title Standard No. 25, Mortgage Discharges.  A 
seemingly simple title standard, the nuances of application 
can sometimes be subtle enough to provide the proverbial 
“trap for the unwary.” 

First, bear in mind that the title standard is not as 
encompassing as its title would imply.  This title standard 
deals only with what discharges a mortgage and who can 
discharge a mortgage.   

Title Standard 25 provides: 

A mortgage may be discharged by an acknowledged 
and recorded deed of release or written 
acknowledgment of payment or satisfaction by the 
holder of record or any one of the joint holders of 
record, unless such joint holders hold as tenants by 
the entirety. 

It is upon the subtleties involved with the reference to joint 
holders and tenants by the entirety that we will focus our 
spotlight. 

As the Comment indicates, Title Standard 25 is basically 
derived from the mortgage discharge statute, G.L.c. 183, 
§54, which provides (in relevant part): 

One of two or more joint holders of a mortgage may 
discharge it by a deed of release duly acknowledged 
and recorded.  A mortgage may also be discharged 
by a written acknowledgement of payment or 
satisfaction of the debt thereby secured, or of the 
conditions therein contained, signed and sealed by 
the mortgagee, mortgage holder, mortgage servicer 
or note holder, his executor, administrator, 
successor or assignee.1  Such instrument shall have 
the same effect as a deed of release, shall be valid if 
executed by one of two or more joint holders of a 
mortgage, and may be recorded when duly 
acknowledged or on proof of its execution in 

                                                           
1  The issues that arise because of the reference in Sec. 54 
to acknowledgments of payment or satisfaction by a 
“mortgage servicer or note holder” will be reserved for 
another day. 
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accordance with sections thirty-four to forty-one, 
inclusive.  [Footnote added.] 

Notice that there is no specific reference in the statute to 
holders of a mortgage who are either tenants in common or 
tenants by the entirety.  As you might expect, the 
conclusion then must be that when you have tenants in 
common or tenants by the entirety, all must join in the 
discharge of the mortgage.  The Comment and Caveat to 
the Title Standard point this out but they also point out 
helpful hints in reviewing situations involving discharges 
by only one of two or more holders of a mortgage. 

As to tenants in common, the Caveat states that mortgagees 
are presumed to hold as joint tenants under the authority of 
G.L.c. 184, §72 and Park v. Parker, 216 Mass. 405, 103 
N.E. 936 (1914).  Under G.L.c. 184, §7, this results from 
the exception of mortgages from the provisions of the 
statute making a conveyance to two or more persons, 
including to husband and wife, result in a tenancy in 
common unless the instrument of conveyance expressly 
states that the grantees “take jointly, or as joint tenants, or 
in joint tenancy, or to them and the survivor of them, or 
unless it manifestly appears from the tenor of the 
instrument that it was intended to create an estate in joint 
tenancy.”   

According to the discussion of this issue in Park v. Parker, 
supra, there has been an exception for mortgages from the 
statutory provisions creating estates in common for quite 
some time “so that in a grant by mortgage to two or more 

persons to secure a joint debt, there is survivorship in the 
event of the death of one.”  Park, supra, at 406, citing 
Appleton v. Boyd, 7 Mass. 131 [1810].  In discussing the 
exception of mortgages from the provisions of G.L.c. 184, 
§7 in effect in the 1940s, the court in Pineo v. White, 320 
Mass. 487, 70 N.E.2d 294 (1946) stated:  “It is also to be 
noted that mortgages to two or more persons are excepted 
from the statute, and that the interests the mortgagees take 
are to be determined by the common law.”  Pineo, supra, at 
490, citing both Appleton and Park.  The Appeals Court 
also provided a nice discussion of this concept in the case 
of Bertolami v. Corsi, 27 Mass. App. Ct. 1132, 537 N.E.2d 
1271 (1989) and concluded similarly that a mortgage to 
two or more people3 not reciting any tenancy resulted in the 
mortgagees holding jointly under the exception in 
G.L.c. 184, §7.   

                                                           

                                                          

2  G.L.c. 184, §7 provides:  A conveyance or devise of land 
to two or more persons or to husband and wife, except a 
mortgage or a devise or conveyance in trust, shall create an 
estate in common and not in joint tenancy, unless it is 
expressed in such conveyance or devise that the grantees or 
devisees shall take jointly, or as joint tenants, or in joint 
tenancy, or to them and the survivor of them, or unless it 
manifestly appears from the tenor of the instrument that it 
was intended to create an estate in joint tenancy.  A devise 
of land to a person and his spouse shall, if the instrument 
creating the devise expressly so states, vest in the devisees 
a tenancy by the entirety. 

A conveyance or devise of land to a person and his spouse 
which expressly states that the grantees or devisees shall 
take jointly, or as joint tenants, or in joint tenancy, or to 
them and the survivor of them shall create an estate in joint 
tenancy and not a tenancy by the entirety.  In a conveyance 
or devise to three or more persons, words creating a joint 
tenancy shall be construed as applying to all of the 
grantees, or devisees, regardless of marital status, unless a 
contrary intent appears from the tenor of the instrument. 

A conveyance or devise of land to two persons as tenants 
by the entirety, who are not married to each other, shall 
create an estate in joint tenancy and not a tenancy in 
common. 

What gets confusing when reading these cases, however, is 
when the discussion in Park and Bertolami switches over 
to the discussion of what happens to the proceeds of 
payment on the note when the survivor of the mortgagees 
receives payment.  After discussing the tenancy under 
which the mortgages at issue were held, these two cases 
then segue into discussions about the tenancy under which 
the note and the payments thereunder are held.  In that 
regard, there is discussion of a presumption that the 
mortgagees, who were the sellers of the property in both 
cases and took back the mortgages at issue, intended to 
hold the note obligation in the same tenancy in which they 
held title to the property before transfer to the mortgagor.  
In Park, that was as tenants in common; in Bertolami, it 
was as joint tenants.  But in both cases, consistent with 
G.L.c. 184, §7, the mortgages were found to be held in 
joint tenancy. 

What about husbands and wives, however?  Well, there’s a 
nuance to be aware of.  Title Standard 25 has an exception 
for the ability to discharge by “any one of the joint holders 
of record” when it comes to joint holders who hold as 
husband and wife as tenants by the entirety.  As the 
Comment points out, a mortgage held as tenants by the 
entirety must be discharged by both the husband and the 
wife.  This rule was part of the discussion about tenancies 
under a mortgage grant in Pineo v. White, supra.  In the 
Pineo case, only the wife had signed the discharge.  As a 
result, even though the discharge was recorded, under the 
typical rules involving tenancies by the entirety,4 no one 
spouse alone could effectuate the discharge and it was 

 
3  In both Park and Bertolami, the mortgage at issue was 
granted to three people. 
4  For a good case discussing both common law incidents 
of tenancy by the entireties and such tenancies since the 
amendment of G.L.c. 209, §1 in 1979, see Coraccio v. 
Lowell Five Cents Savings Bank, 415 Mass. 145, 612 
N.E2d 650 (1993) and Shwachman v. Meagher, 45 Mass. 
App. Ct. 428, 699 N.E.2d 16 (1998), rev. den., 428 Mass. 
1106, 705 N.E.2d 277 (1998). 
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necessary to obtain a discharge signed by the husband as 
well.  Accordingly, the Pineo case provides direct support 
for the Comment to Title Standard 25. 

Another important issue, and a potential trap for the 
unwary, comes out of the Pineo case.  It is important to 
note that the mortgage at issue in that case was granted to 
the “husband and wife, as joint tenants.”  The mortgage 
didn’t say anything about tenants by the entirety.  
Historically, this was a significant distinction.  As the 
Pineo case discusses, at common law, a mortgage to 
husband and wife jointly, or as joint tenants, created a 
tenancy by the entirety.  This nuance was addressed by an 
amendment to G.L.c. 184, §7 by c. 210, §1 of the Acts of 
1973, which added the second paragraph to the statute.  
The first sentence of the second paragraph provides that a 
conveyance to a husband and wife “jointly, or as joint 
tenants, or in joint tenancy, or to them and the survivor of 
them” stays a joint tenancy and does not turn into a tenancy 
by the entirety.  So, since 1973, if husband and wife want a 
tenancy by the entirety, their deed or mortgage will need to 
explicitly say so. 

Be careful, though, in relying on the second paragraph of 
G.L.c. 184, §7 in all cases.  Under §2 of the amending Act, 
the statutory change adding the second paragraph is only 
applicable to conveyances (or devises) made after the 
effective date of the Act (i.e., on or about July 23, 1973).  
Thus, as to mortgages granted prior to that date to husband 
and wife as joint tenants, be aware that such a mortgage 
will be construed to be one held as tenants by the entirety.  
In that event, both spouses will have to sign a discharge 
unless, of course, one of them has died and you’re only 
dealing with the survivor, in which case, you may also need 
to obtain and record evidence of death5 of the non-signing 
spouse in order to assure a valid discharge.   

On the other hand, if you do have a discharge of a 
mortgage held by husband and wife as tenants by the 
entirety (either expressly or by operation of the common 
law rule discussed above), there is a curative statute 
referenced in the Comment to Title Standard 25 that can 
help if the discharge was recorded more than 10 years ago.  
G.L.c. 183, §54A provides that, after 10 years from the 
recording of a discharge signed by only one tenant by the 
entirety, no enforcement action under the mortgage or the 
note can be taken by the non-signing spouse unless he or 
she has recorded a notice identifying the mortgage and 
stating that rights of a tenant by the entirety may be 
claimed in the mortgage or the note(s).  The statute also 
provides that a marginal reference to the notice must be 
made, although it doesn’t say what the consequences of 

failing to do so would be.  Fortunately, this statute, enacted 
in 1961, was made retroactive,6 so you’re pretty safe in 
relying on this statute anytime you have a discharge by a 
single tenant by the entirety recorded more than 10 years 
ago.  

As you can see, even what appear to be the most 
straightforward and simple of title standards can have their 
little twists of which the careful conveyancer may need to 
be aware on occasion.  If you do run into one of these 
tricky situations and have any questions about how to apply 
the Title Standard, feel free to seek guidance from your 
friendly underwriter in the Stewart Title legal department. 

Underwriting Questions and Answers 
– Richard Urban 

Vice President and  
Massachusetts State Counsel 

Q uestion:  I have an upcoming refinance.  The borrower 
took title in 1994 from an “Administratrix with the 

Will Annexed” pursuant to a power to sell as set forth in 
the decedent’s will.  No license to sell was ever issued by 
the Probate Court.  The will, although executed in 
Massachusetts, was probated in Maryland.  The Executor 
named in the will was deceased at the time of the will’s 
filing; a sister of the deceased Executor was appointed 
“personal representative” of the estate in Maryland.  Is the 
deed to the borrower by the Administratrix any good? 

Answer:  Maybe.  Two issues arise in this matter. 

One, there is a need to determine if an ancillary 
administration of the decedent’s Massachusetts property 
was ever filed locally.  Each state will dictate the descent 
and distribution of a decedent’s assets that are located 
within its locale.  However, the laws of Massachusetts will 
govern the administration of a decedent’s interest in real 
property located in Massachusetts.  Consequently, the will 
of the decedent must usually first be allowed in the state 
where death occurs.  At that time, a petition for probate of a 
non-resident’s will can be filed locally whereupon a 
fiduciary will be appointed. 

In this case, the named executor in the decedent’s will was 
unable to serve and a successor applied to the court for 
appointment, which was allowed.  The titular name the 
courts bestow upon such a successor is “Administrator 
C.T.A.”, (i.e. cum testamento annexo), or “Administrator 
with the Will Annexed.”  In this case, the sister of the 
deceased named executor filed for appointment that was 
allowed. 

                                                           
5  In addition to a death certificate or probate, evidence of 
death should also include an M-792 Estate Tax Lien 
Release, and perhaps recitals in the discharge, an affidavit, 
etc., depending upon how reliable such recitals appear 
under the circumstances. 

                                                           
6  The 1961 Act did provide for a two-year grace period for 
filing the required notice in the case of discharges recorded 
prior to its enactment, but it’s not very likely you’ll ever 
see one.  
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Two, a determination must be made if the Administrator 
with the Will Annexed could sell the Massachusetts real 
estate without applying for a license to sell.  To make this 
determination, we need to look no further than the will 
itself and should look for: 

• Clear and succinct language that authorizes the 
executor to sell real estate of the decedent without leave 
of the court. 

• The manner in which the will bestows powers upon the 
executor.  The general rule of thumb is that a will’s 
powers, including the power to sell, attach to the office 
but not those that involve personal trust and 
confidence.  In other words, if the will describes the 
power to sell and bestows them on the “Executor” or, 
better yet, if the will defines the term “Executor” by 
including successors thereto, the Administrator with the 
Will Annexed should be able to sell the real estate by 
exercise of the power to sell.  However, if the will 
bestowed the power upon a specific, named individual, 
(e.g. the same person who is typically nominated as 
executor elsewhere in the will) and not, literally, the 
“Executor,” then we are dangerously close to a situation 
involving “personal trust and confidence.”  This might 
prohibit anyone but the named individual from 
exercising the power to sell and may compel petitioning 
the court for a license to sell real estate instead. 

Q uestion:  Is there any time restriction limiting an 
Executor’s ability to exercise a power to sell that is 

contained in the decedent’s will? 

Answer:  It depends on the attendant circumstances 
surrounding the sale.  For example, the most common 
scenario is a sale within one-year of the decedent’s death.  
The period of time for a creditor to file a claim has not 
expired and the Executor desires to sell real estate of the 
decedent to pay existing creditors, legatees or beneficiaries.  
An exercise of the power to sell under these circumstances 
and within the year is fairly routine and acceptable. 

If these same attendant circumstances exist beyond the one-
year period, then the exercise of the power to sell should 
remain equally acceptable.  There is no definitive 
restriction for the exercise of the power.  The more 
removed you are from the date of death triggers increased 
scrutiny upon the attendant circumstances involving the use 
of the power.  For example, I insured a transaction five 
years from date of death by exercise of the power in which 
the attendant circumstances were an equal combination of 
paying beneficiaries of the estate and avoiding the 
logistical speedbumps of filing a petition.  In that situation, 
my comfort level increased immeasurably by imposing a 
requirement that the final accounts of the estate were to be 
filed shortly after the sale.  Any questions over the 
propriety of the power’s exercise five years after the date of 
the decedent’s death would be placated by final, allowed 

accounts demonstrating the sale of the real estate and 
distributions to appropriate individuals.  

The exercise of a power to sell under these circumstances is 
analogous to situations in which a petition for a license to 
sell may be sought.  As one commentator has noted in a 
discussion of time limits for filing a petition for license to 
sell, the most important distinction is whether or not a 
conveyance or mortgage of the real estate has occurred by 
the heirs or devisees (See Newhall’s Settlement of Estates 
and Fiduciary Law in Massachusetts, Fifth Edition, 
Section12:7).  Absent such a conveyance or mortgage, the 
exercise of the power to sell under attendant circumstances 
as above described should be accepted.  For example, in an 
1897 case the court approved a license to pay an 
administrator’s debt 17 years after the death of the 
decedent and in a 1958 case the court approved a license to 
satisfy a judgment creditor 16 years after the death of the 
decedent.  Abbott v. Downs (1897) 168 Mass. 481, 47 NE 
94; Campbell v. Anusbigian (1958) 338 Mass. 35, 153 
NE2d 757. 

Although such a sale might be possible even with the 
existence of a conveyance or mortgage of the real estate, 
the transaction will become more complicated due to the 
additional interested parties.  Underwriting approval should 
be sought prior to insuring such a transaction. 

 

 

Crossword Puzzle Solution 

[Available on request from Gary Casaly] 
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3. Now we are going to integrate the two situations that 
we have described above. The owner purchased a Lot in 
1995 and purchased title insurance in the amount of  
$100,000.00. If the policy has inflation protection, the 
owner’s policy increased in coverage 10% for the first 
five anniversaries of the policy. So, it has increased 
$10,000.00 dollars the last five years and would be 
worth 150,000.00. The homeowner’s have now 
completed construction of their home, and an appraisal 
reflects the property is now worth $650,000.00. The 
homeowner’s are now going to increase their coverage 
to the appraised amount, and refinance with a 
$600,000.00 loan.  The first step is to calculate the 
premium for the additional owner’s coverage — 
$500,000.00.  

Paralegal Page 
Unusual Premium Calculations 

– Pamela Butler O’Brien 
Underwriting Counsel 

– Donald A. Brown 
Paralegal 

With real estate increasing in value and frequent 
refinancing, we are getting more and more unusual requests 
for title insurance coverage affecting rates.  We have put 
together some examples of some of the different requests. 

1. The loan amount is more than the purchase price. 

 The purchase price is $184,000.00.  The loan is 
$210,000.00.  How do I figure the premium? $500,000.00 at $3.50/thousand $1,750.00 

Simultaneous issuance up to the 
amount of the owner’s coverage 
$500,000.00 100.00 
Additional lender’s coverage  
600–500=100,  100 x 2.50 250.00 
Total Premium $2,100.00 

The owner’s policy is figured at  
$3.50/ thousand for the purchase price $644.00 
Simultaneous issuance of the lender’s 
policy up to the amount insured 100.00 
Additional lender’s coverage  
210-184=26,  26 x 2.50 65.00 
Total Premium $809.00 

 

4. What if the purchase price is $650,000.00, and there 
will be both a first mortgage for $450,000.00 and a 
home equity line of credit for $110,000.00?  The lender 
wants a policy for each mortgage.  What is the 
premium? 

 

2. The owner’s purchase title insurance in 1995 for 
$168,000.00.  The property is now worth $350,000.00.  
They would like to purchase additional insurance to 
cover them for the full value of the property.  Remember, as long as the total amount of coverage for 

the loan policies does not exceed the amount of the 
owner’s coverage, the simultaneous issue premium is a 
flat $100.00.  

 If the policy contained inflation protection, the owner’s 
policy increased in coverage for the first five years by 
10% of the original face amount of the policy.  In other 
words, their policy increased $16,800.00 each year for 
the first five years.  Their total coverage is currently 
$252,000.00.  Therefore, they need to purchase 
additional coverage for $98,000.00.  They will be 
charged premium on that amount at the current 
premium rate of $3.50 per thousand, for premium of 
$343.00. 

Owner’s policy premium  650 x 3.50 $2,275.00 
Simultaneous issue for first mortgage 100.00 
Simultaneous issued for second 
mortgage 100.00 
Total Premium $2,475.00 

  If the policy contained no inflation protection, the 
policy amount is $168,000.00 and the insureds will 
have to pay for the difference between $168,000.00 and 
$350,000.00 or $182,000.00 at $3.50 per thousand for a 
premium of $637.00. 

Breaking News 
Middlesex South District Registry of Deeds 
We recently got news that the new Middlesex 
County, Southern District Registry of Deeds 
website is up and running.  It is tied into 
www.masslandrecords.com, or you can get there 
by accessing the Massachusetts Secretary of State’s 
website at www.state.ma.us/sec/index.htm. 
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Discounts Available to Stewart Title 
Agents 

Website Questions and Answers 

Q uestion:  How do I find the new Stewart 
Massachusetts website? S tewart Title has negotiated with national vendors to 

provide Stewart agents with discounts on many 
products and services.  Contact Adina at 800-628-2988 for 
details about:  

Answer:  Go to www.stewartma.com or 
www.stewartmass.com. 

Question:  What can I find on the website that will help me 
as a Stewart agent? 

 Car rental discounts with Avis and National Car 
Rental 

Answer:  You can order supplies, back titles and insured 
closing letters.  You can view current bulletins and other 
important notices that are regularly posted on the site.  You 
can get direct links to other valuable sites.  You can contact 
any of our staff be email or phone. You can find all the 
ALTA endorsements, as well as other regularly-used 
endorsements.  You can download various forms and 
affidavits.  You can view all our newsletters and use the 
search function to locate any content in those newsletters 
that you need.  

 Clothing discounts at Jos. A Banks 

 Financial Service discounts with SafeChecks 
fraud-prevention products, and TIAC* 

 Hotel discounts within the Starwood Company of 
hotels 

 Office services discounts with IKON, Kinkos, 
Office Depot, and Hawthorne Furniture 

 Relocation discounts for your office or personal 
moves with Armstrong Relocation  Question:  How do I search the newsletters? 

Answer:  Under Stewart Publications, Archived 
Newsletters, enter your query in the Search box and click 
Search.  The newsletter articles containing your query will 
appear.  Open an article and then from the Windows Edit 
menu, choose Find (on This Page) to find where your query 
appears in the article. 

 Shipping discounts with new or existing Federal 
Express or UPS accounts 

 Telecom Service discounts with MCIWorldCom 
for your long distance and toll-free services 

 Wireless Service discounts with SkyTel 
Communications and SprintPCS Question:  How do I fill in the forms on the website? 

* Stewart has endorsed Title Industry Assurance Company 
with providing Stewart independent agents Professional 
Liability (E&O) Insurance.  For discount pricing 
information, details and a premium estimate, visit the 
Stewart-TIAC website at: 

Answer:  Unlike forms on most other underwriters' 
websites, Stewart's forms can be filled in right on the 
screen or you can download them to your computer and fill 
them in later.  They are all PDF files with active field cells 
and boxes. 

http://www.cpim.com/tiac/stewart 
Question:  Can I save the forms that I complete? 

Answer:  This depends.  If you have only Adobe® Reader 
(the free program you can download from the Internet) you 
cannot save your changes, but you could print out an extra 
copy of your document for your records.  If you have 
Adobe® Acrobat you can save your changes. 

Question:  If I have any questions about the website who 
do I contact? 

Answer:  Gary Casaly or Adina Potischman.  You can 
contact them by email (gcasaly@stewart.com or 
apotisch@stewart.com) or phone (800-628-2988 or  
617-737-8240).  They will be happy to answer your 
questions or walk you through the site. 
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Just for the Record (Part II) 
– Gary F. Casaly 

Special Counsel 

Let’s continue our review of the history and application by 
the courts of the recording statute.  In my last article I 
started off with the Chaucer-like 1640 enactment of the 
Colonial recording law and ended up two pages later noting 
that many problems that would arise by reason of a 
defective recording would be cured by a statute passed 
more than three hundred years thereafter.  A lot went on 
during those three centuries and some of the case law and 
statutory enactments were discussed in the article.  But 
there are still more things to explore about the recording 
law, and some of them may surprise you. 

In his treatise Deeds, Mortgages and Easements (Wright & 
Potter Printing Company, Revised Edition, 1947), Albert 
Partridge proclaims in one of the most obvious 
understatements I have ever read that, “It is a matter of 
common knowledge that there is an advantage gained by 
speedily recording a deed in the registry of deeds for the 
county or district where the land lies.”  That’s for sure!  
The “advantage gained,” of course, is perfecting the 
interest conveyed from the possible intervention of another, 
but theretofore unrecorded, interest.  But the recording 
statute is a bit more sophisticated than “who gets on title 
first.”  In fact, by court edict after the original Colonial law, 
and thereafter by legislative amendment, the concept of 
“actual notice” was injected into the terms of the statute so 
that it, to the same effect as an actual recording of another 
instrument, could neutralize the protection that the 
recording statute would otherwise provide.  In this regard, 
the statute, G.L.c. 183, §4 provides: 

A conveyance of an estate in fee simple, fee tail or 
for life, or a lease for more than seven years from 
the making thereof, or an assignment of rents or 
profits from an estate or lease, shall not be valid as 
against any person, except the grantor or lessor, his 
heirs and devisees and persons having actual notice 
of it, unless it, or an office copy as provided in 
section thirteen of chapter thirty-six, or, with respect 
to such a lease or an assignment of rents or profits, a 
notice of lease or a notice of assignment of rents or 
profits, as hereinafter defined, is recorded in the 
registry of deeds for the county or district in which 
the land to which it relates lies. 

What is this “actual notice” that the statute speaks of that 
can “undo” a conveyance in favor of a prior unrecorded 
interest?  What facts are necessary to satisfy this 
requirement?  The notice that the statute speaks of is a 
question of fact to be established by a jury, but the courts 
have generally construed the requirement of actual notice 
“with considerable strictness,” and have stated that 
“[k]nowledge of facts which would ordinarily put a party 

upon inquiry is not enough.” McCarthy v. Lane, 301 Mass. 
125 (1938).  In McCarthy the issue before the court was 
one concerning competing chains of title to a disputed 
parcel of land and the question of “actual notice” under the 
statute.  The dispute centered around the “call for abutters” 
in the competing deeds.  The facts in the case were that 
Francis Weld owned all the land at one time.  Weld 
conveyed the disputed parcel to the petitioner’s (McCarthy) 
predecessor in title by a deed recorded on June 16, 1891.  
Prior to that time, however, Weld had given a deed to the 
respondent’s (Casey) predecessor in title which included a 
portion of the land conveyed in the first mentioned deed, 
but the Casey deed was not recorded until after the 
McCarthy deed on June 24, 1891.  The deed to McCarthy’s 
predecessor made mention of Casey’s predecessor as an 
abutter, even though the deed to Casey’s predecessor had 
not yet been recorded.  Ultimately, the two chains came 
down to McCarthy and Casey, respectively.  When 
McCarthy attempted to register his title Casey objected, 
claiming that McCarthy’s predecessor, and therefore 
McCarthy himself, had “actual notice” of the deed to 
Casey’s predecessor, by reason of the mention in the deed 
to McCarthy’s predecessor of Casey’s predecessor being an 
abutter.  The court disagreed: 

References in the deeds in the petitioner’s chain to 
title to Casey and his predecessors as adjoining 
owners on the south would not require a finding that 
the grantees had actual notice of a deed which 
encroached upon the land being acquired by them. 

This does not mean that confusing or ambiguous references 
in deeds to abutters who “don’t line up” can be ignored; 
obviously, those references can be to prior-recorded 
instruments that were “missed” in the examination of title.  
But what the court is saying here is that such references 
will not themselves reach the level of “actual notice” of 
off-record instruments.1 The court is also saying that such 
references will not impose upon the grantee an obligation 
to make further inquires. 

The McCarthy decision should be distinguished from that 
in Hughes v. Williams, 218 Mass. 448, 105 N.E. 1056.  In 
Hughes, just like in McCarthy, the dispute arose in 
connection with a registration proceeding.  The petitioner 
(Hughes) claimed his title under a sheriff’s sale, which was 
                                                           
1 Of course, by the time McCarthy and Casey got into title 
the initial deeds of the two competing chains of titles had 
both been recorded.  The court commented on this: “Any 
grantee claiming under the [McCarthy chain] who did not 
himself have actual notice of the [first deed in the Casey 
chain] acquired a title superior to that of grantees claiming 
under the [Casey chain], even though that deed may have 
borne an earlier date than the [first deed in the McCarthy 
chain]; and this remains true, even though some former 
grantee [in the McCarthy chain] may have had such notice.  
Morse v. Curtis, 140 Mass. 112, 2 N.E. 929.” 
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based upon an execution, which in turn had grown out of 
an attachment in an action brought by Duckrey against 
Jones.  Jones had acquired the title of record from 
Williams.  However, upon his acquisition Jones 
immediately reconveyed the title back to Williams by deed 
that was not recorded.  Williams retained occupation of the 
property.  The attachment was recorded against Jones while 
he was in record title, and the deed from Jones to William 
did not appear of record until just before Hughes purchased 
it at the sheriff's sale.  Hughes claimed superior title under 
the record that had shown Jones as the owner at the time of 
the attachment; but Williams asserted that his title was 
paramount because Duckrey knew of the deed back to him 
when the attachment was recorded and that with the 
recording of the deed from Jones to Williams occurring 
before Hughes took title at the sheriff’s sale, Hughes too 
knew of the conveyance. 

Hughes’ knowledge would become relevant only if 
Duckrey at the time of the attachment had knowledge of 
the unrecorded deed from Jones to Williams.  Noting that 
attaching creditors hold their title in the same fashion as 
purchasers, the court said, “If [Duckrey] did not have 
actual notice of the unrecorded deed at the date of the 
attachment . . . the petitioner even if chargeable with notice 
at the sale, would succeed to Duckrey’s title by force of the 
levy.” 

There was evidence that the petitioner knew of the 
existence of the deed to Williams before the sheriff sale 
because his counsel had told him about it as a result of a 
search of the record.  In quoting from George v. Kent, 7 
Allen 16, the court said, “Intelligent information of a fact, 
either verbally or in writing, and coming from a source 
which a party ought to give heed to, is generally considered 
as evidence of [actual notice] . . . .”  But the real question 
was whether Duckrey knew of the deed to Williams at the 
time he attached the property in Jones’ name.  The court 
noted there was evidence to show this to be the fact, but 
various erroneous jury instructions required the issue to be 
retried.  The point of Hughes, however, is that the type of 
notice involved in that case, namely knowledge of the 
existence of a deed, is much different than the type of 
surmise that occurred in McCarthy.  Knowledge of the 
existence of a deed or other instrument is to be 
distinguished from recitations in deeds with no actual 
notice of an unrecorded underlying document to support 
them. 

Both McCarthy and Hughes involved the question of actual 
knowledge and the effect it would have on pending 
registration proceedings.  Cases like Killam v. March, 316 
Mass. 646, 55 N.E.2d 945 involve notice questions with 
respect to land that has already been registered.  In Killam, 
the court held that a purchaser of registered land who had 
actual notice of a lease for more that seven years was 
subject to it even though it did not appear on the certificate 
of title.  Under the decision in Killam it would seem that if 

one discovers a deed on the “wrong” (recorded) side at the 
registry of deeds that describes the registered land at issue 
that it too would be actual notice of the existence of the 
conveyance and would result in the purchaser of the 
registered land taking title subject to those outstanding 
rights.2  

A case cited in Partridge’s treatise is Trull v. Bigelow, 16 
Mass 406, which rendered a surprising (but seemingly fair) 
result.  The facts in the case were: 

Transaction Date of 
Instrument 

Date of 
Recording  

Notice Factor 

1 A 
conveys 
to B 

11/10/1812 11/17/1812  --------------- 

2 A 
conveys 
to C 

11/12/1812 11/13/1812 C knows of #1 

3 C 
conveys 
to D 

2/26/1813 2/26/1813 J does not 
know of #1 

4 D 
conveys 
to E 

3/3/1813 3/3/1813 E knows of #1 

 
The court held that E had good title. 

Deed #2, though given after Deed #1 is recorded prior to it.  
That’s the key here.  E, when starting his title will find 
Deed #2 in his search and will go no further.  And since 
D’s title is indefeasible (he has no knowledge of Deed #1), 
the court held that E stepped into his shoes when he 
purchased from D, even though he knew of Deed #1 (not 
from record examination, but from his own knowledge). 

The Trull decision was questioned by Chief Justice Shaw 
in Flynt v. Arnold, 2 Met. 619, and appears never to have 
been cited since, so its continued authority is unknown. 

Actual notice of a competing instrument will defeat an 
otherwise good title of record.  It is a substitute for the 
constructive notice that a recording would have provided.  
But what if an instrument is actually on record?  Will it 
always impart constructive notice to those dealing with the 

                                                           
2 The argument that the act of registration only passes title 
to registered land under G.L.c. 185, §57, and that a deed 
therefore recorded on the recorded side could be ignored, 
most likely would not prevail, because under Federal 
National Bank v. Gaston, 56 Mass. 471, 152 N.E. 924 the 
court held that a mortgage of registered land that had not 
yet been registered would nonetheless bind the heirs and 
devisees of the grantor and, supposedly, those in other 
unprotected categories, namely persons having actual 
knowledge of it. 
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The decisions in George and Stone don’t mean that one 
should go and amend mortgages or make loan 
disbursements under security instruments without doing 
title rundowns, but they do tell us how the courts have 
interpreted the constructive notice provisions of the statute. 

title?  In George v. Wood, 9 Allen 80, after a mortgage had 
been recorded, a portion of the mortgaged premises was 
conveyed by the mortgagor and the mortgagee thereafter, 
without knowledge of the deed, gave a partial release to 
another portion of the mortgaged property.  In connection 
with a dispute as to whether the partial release would in 
some way under the theory of marshaling of assets impair 
the security upon the land that was conveyed and upon 
which the mortgage remained outstanding, the court stated 
that, “We are not aware of any adjudged case in which the 
record of a deed has been held to be constructive notice to 
any persons other than subsequent purchasers, or those 
claiming title under the same grantor.”  In other words, the 
mortgagee was not bound by the notice that the recording 
statute imparted with respect to the latter-recorded deed 
and, since he did not have actual notice or knowledge of 
the deed, he was not bound by it. 

One final note.  There are some situations where the record 
title will not protect a party relying upon it.  For example, 
with one exception (noted below), the recording statute 
does not apply to one dealing with the record holder of a 
mortgage.  The mortgagee may have transferred the note or 
given an unrecorded assignment, and in those instances, 
though the record title shows the mortgagee as the holder, 
this is not the case and the off-record instruments will bind 
a purchaser.  See Lamson & Co., Inc. v. Abrams, 305 Mass. 
238, 25 N.E.2d 374.  “The security (mortgage) follows the 
debt” is the controlling rule here, regardless of the record 
status of the mortgage.  The exception to this rule is found 
in G.L.c. 183, §54 which provides that, “The recordation of 
a duly executed and acknowledged deed of release or 
written acknowledgment of payment or satisfaction as 
provided herein shall be conclusive evidence that the 
mortgage has been discharged notwithstanding the fact that 
the party signing such instrument may have assigned the 
note or other evidence of debt to another party, unless such 
assignment had been duly recorded prior to the instrument 
discharging the mortgage.”  This statute, which applies 
exclusively to discharges, is the only statute I am aware of 
that makes a “cut out” to the common law rule announced 
in the Lamson decision. 

 

Similarly, in Strong v. Stoneham Cooperative Bank, 2 
Mass.App.Ct. 828, where a first mortgagee entered into 
agreements with the borrower modifying the mortgage and 
increasing the interest rate, the court said that the amended 
mortgage would not be adversely affected by the then 
existing subordinate second mortgages that it was unaware 
of.  “We need not decide whether [the agreements] were 
valid against nonconsenting junior encumbrancers of whom 
the bank had actual or constructive notice (compare 
Guleserian v. Fields, 351 Mass. 238, 241--242 [1966]) 
since there was no evidence that the bank had such notice.  
While it appears that the junior mortgages were recorded 
before the amendatory agreements had been made, the 
recording of those mortgages was not constructive notice of 
their existence to the mortgagee under the first mortgages.  
See George v. Wood, 9 Allen 80, 83--84 (1864); Dixon v. 
Smith, 181 Mass. 218, 221 (1902); Clarke v. Cowan, 206 
Mass. 252, 255 (1910). Cf. Hardy v. Beverly Sav. Bank, 
175 Mass. 112, 113--114 (1900).” 
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Crossword Puzzle – The Last Word 
[Available on request from Gary Casaly] 
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