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As Register of the Hampden County 
Register of Deeds, I opened the seminar 
and commented on the utilization of 
advanced technology as a major 
component of today’s operation at the 
Registry of Deeds.  I also appropriately 
acknowledged William F. Galvin, the 
Secretary of State, for his foresight and 
assistance in maintaining a user-friendly 
electronic access to the Registry’s 
database.  Arthur R. Gaudio, Dean of the 
Western New England College School of 
Law, also participated in the seminar and 
commented on the legal hurdles and 
challenges that must be addressed before a 
full application of a digital recording 
system can be implemented in 
Massachusetts.  Michael J. Agen Esq., 
Branch Manager and Counsel for Stewart 
Title Guaranty Company, reviewed the 
practical application and benefits to real 
estate professionals of an electronic 
recording process. 

The actual electronic recording of a 
mortgage discharge was conducted by 
Mark Reynolds of SimpliFile, Cliff 
Brown of Browntech, and Greg Rogers 
and Kelly Cavanaugh Kelly from the 

Hampden County Registry of Deeds.  The 
mortgage discharge was from the 
Mortgage Electronic Recording System 
(MERS) with Laurinda Clemente, the 
Northeastern Regional Director, in 
attendance.  Kevin M. Cuff, the Executive 
Director of the Massachusetts Mortgage 
Bankers Association, was also in 
attendance and met with the seminar 
presenters. 

The informational seminar was well 
attended by members of the real estate 
industry and widely covered by the media.  
The success of the seminar is an example 
of how a public organization, the 
Hampden County Registry of Deeds, and 
the private sector, Stewart Title Guaranty 
Company, can come together to provide 
the public with new and useful technology 
that will eventually save money and 
improve efficiency.  

I believe the Hampden County Registry of 
Deeds is considered one of the most 
efficient and technologically advanced 
Registries in the state, and I think the 
seminar was one more step in the 
information sharing process that will 
eventually lead to a paperless society.  
Government needs to develop a new way 
of doing business.  New technology will 
help public organizations move from a 
fixed infrastructure to virtual government 
and from a traditional bureaucratic process 
to a customer friendly environment. 

Dean Art Gaudio, who has contributed an 
article that appears in this edition of The 
Massachusetts Focus, was also present at 
the historic electronic recording event.  
Art is completing his third year as Dean of 
Western New England College School of 
Law.  He is a Northeasterner — grew up  
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in Syracuse, NY, graduated with high honors from 
Syracuse Law School, and then practiced real estate law 
with a large firm in New York City for several years. 

Art has been teaching and writing about property law for 
over 25 years, first at Drake Law School in Iowa, then at 
Wake Forest, Wyoming and Indiana, and now at WNEC.  
He has been involved in law school administration at 
several schools and nationally.  He was Associate Dean at 
Wake Forest, Dean at Wyoming and WNEC.  He served 
for two years as Deputy Consultant on Legal Education for 
the ABA. 

He is the author of a treatise on real estate brokerage law 
and many articles on different aspects of property law.  He 
is a member of ACREL, the American College of Real 
Estate Lawyers.  He’s a genuine real estate lawyer and a 
well qualified candidate to participate in the seminar. 

He has been working on electronic recording for over 
seven years.  He started working with the Iowa legislature 
and Iowa Bar Association to draft an electronic recording 
statute in 1998.  He is serving on the drafting committee in 
Connecticut, developing their electronic recording law.  At 
the national level, in 2002 he was appointed to serve as the 
Reporter for the Uniform Electronic Recording Act for the 
National Conference of Commissioners of Uniform State 
Laws (http://www.nccusl.org).  Through his efforts, that 
group recently produced a draft uniform act, which the 
national body is expected to adopt shortly. 

Art has been dedicated to creating the legal infrastructure 
necessary and appropriate for electronic recording.  There 
is no one in the country who knows more about this topic, 
or has worked harder to move it forward, than Art Gaudio, 
and I am proud to know him and happy that he was able to 
be involved in the seminar with me and the other 
participants. 

Donald E. Ashe is a visionary and has been the Register of 
Hampden County since 1982.  Over the last several years 
he has brought the Registry into the 21st century by 
implementing new technologies such as image scanning, 
fax on demand for documents and index lists, optical disk 
storage and a streamlined document recording process. 

He is a graduate of Cathedral High School, Cornwall 
Academy and the University of Massachusetts Institute of 
Government Services.  He also holds a certificate from the 
Lee Institute of Real Estate and a licensed real estate 
broker, a Justice of the Peace, Commissioner to Qualify, 
Notary Public and served as Assistant Recorder of the 
Land Court Division for the Commonwealth of 
Massachusetts under Chief Justice Marilyn Sullivan. 

The Prospects for Electronic Recording: 
The New Uniform Real Property 
Electronic Recording Act 

– Arthur R. Gaudio 
Dean, Western New England College School of Law 

The article is substantially based on a presentation that 
appears in the Proceedings of the American College of 
Real Estate Lawyers, March 2004. 

History and Issues 

T he recording of electronic documents is not a brand 
new concept.  All one has to do is read a little from 

authors such as Arthur Clarke or Isaac Asimov to see what 
they thought and when they thought it.  But that’s science 
fiction and we have to deal with reality and legality. 

It was only about five years ago that the science of 
electronic recording began to move toward legal reality.  
Until that time most documents required traditional “wet” 
signatures of the parties executing them in order to be 
proven in court, and thus to have legal effect.  Of course, 
the problem was that when the progenitor of the signature 
requirement was adopted by the British Parliament in 1677 
as the Statute of Frauds no one had any conception of a 
signature other than a “wet” signature and of a document 
other than a “paper” (or was it parchment) document.  One 
might assume that if electronic signatures and documents 
had been around at that time their use might have been 
legalized also. 

To resolve this matter, in 1999 the National Conference of 
Commissioners on Uniform State Laws (NCCUSL) 
approved the Uniform Electronic Transactions Act 
(UETA).  That act has been adopted by the legislatures of 
44 states and is currently under consideration in two more.  
Subsequently in 2000 the U.S. Congress adopted and the 
President signed the Electronic Signatures in Global and 
National Commerce Act (E-Sign).  What these acts do is 
provide that an electronic document with an electronic 
signature is just as enforceable as a paper document with a 
“wet” signature. 

However, that didn’t solve the question of whether 
electronic documents are recordable.  First of all, 
apparently by design, neither of these laws required that the 
recorder accept an electronic document for recording.  
There are over 3,600 recording venues in the United States 
with a great variety of recording standards, current 
technological capacities, and financial abilities to acquire 
new technology.  If a statute had precipitously announced 
that all recording districts had to accept electronic 
documents immediately, compliance would probably have 
been impossible and the statute would have been doomed 
to failure. 
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Some of the issues that had to be explored and resolved 
include:  Would all recording venues have to accept 
electronic documents in a uniform format or would local 
standards require different formats?  Would all venues, 
from the largest to the smallest, have to accept an 
electronic document with any type of signature that was 
used by the parties to the document, regardless of its degree 
of security?  And perhaps most importantly, did all 
recorders actually have the technology (or have the 
finances to acquire it) that is necessary to carry out the 
electronic recording mandate? 

Nevertheless, a few forward-thinking recorders began to 
experiment.  They implemented recording systems and 
accepted certain types of electronic documents.  For the 
most part these documents were electronic copies of 
original paper documents.  To help provide security for the 
land records system, many of these recorders only accepted 
documents from “trusted parties.”  A large proportion of 
the documents accepted by these recorders were lien or 
mortgage releases; relatively few were originating deeds or 
mortgages. 

At about that same time several legislatures adopted 
statutes that authorized recorders to accept electronic 
documents.  However, these enactments varied 
considerably in what they authorized and the means of 
accomplishing it.  Despite a developing need, there was no 
uniform legislation to authorize the acceptance of 
electronic documents or to act as a stimulus for the 
adoption of electronic recording legislation. 

Uniform Real Property Electronic Recording Act 
In the summer of 2002 the NCCUSL Commissioners 
created a committee to prepare a draft of a Uniform Real 
Property Electronic Recording Act.  The committee was 
appointed and has been working on the draft.  It was aided 
by a number of observers from the real estate and banking 
communities as well as by other interested parties.  The 
committee has produced a draft that will be presented at the 
annual meeting of the NCCUSL Commissioners in the 
summer of 2004.  If approved by the Commissioners it will 
be circulated to the state legislatures for their possible 
adoption. 

The act is relatively short and to the point.  It expressly 
authorizes a recorder to establish an electronic recording 
system.  However, it does not mandate that every recorder 
do so.  As a practical matter, it is an enabling act; it enables 
electronic recording by removing any uncertainty that 
exists under prior law regarding the recordability of 
electronic documents with electronic signatures.  It 
provides that any law requiring that a document be an 
original, be on paper or in writing in order to be recorded is 
satisfied by an electronic document.  It also provides that 
any law requiring a document to have a signature in order 
to be recorded is satisfied by an electronic signature.  

Further, if any law requires that a document be notarized, 
acknowledged, verified or witnessed, the electronic 
signature of the notary or other appropriate person properly 
attached to the electronic document will meet that 
requirement.  Finally, if the recorder should decide to adopt 
an electronic document recording system, the recorder must 
still continue to accept paper documents and integrate them 
into the same index with the electronic documents. 

Since this is enabling legislation, not all recorders are 
required to implement electronic recording even if their 
state legislature should adopt the act.  This is one of the 
matters about which there was considerable discussion.  
However, proposing a mandate to require all recorders to 
accept electronic documents at this time would probably be 
doomed to failure and would not be enacted by the states.  
There are several interrelated reasons. 

The recording venues in most states vary considerably in 
population, number of documents recorded, finances, and 
current technological capability.  It is likely that only larger 
venues with substantial technological capabilities, 
significant numbers of documents recorded annually, and 
sound financial abilities would find it possible to cover the 
costs of designing, implementing, and maintaining new 
electronic recording systems.  Their costs could be 
amortized and paid through the recording fees that are to be 
collected.  However, small counties with relatively few 
recordings, a lack of current technological development, 
and a weaker financial ability might find those expenses 
difficult to afford, even with the collection of special 
recording fees. 

Of course, the state legislature might appropriate the initial 
funding needed for each recording venue in the state to 
implement an electronic recording system.  However, given 
the current state of the economy, funding at that order of 
magnitude is questionable, although if the economy should 
improve significantly it might become possible.  
Nevertheless, each recording venue would still have to 
cover the costs of maintaining and operating its own 
system. 

As noted, one of the facts inherent to the recording of any 
real estate document is the payment of the recording fee.  It 
would be a self defeating process if the document could be 
recorded electronically, but the fee had to be paid in person 
or by mail.  The act specifically provides that any fee that 
is collected by the recorder may be collected electronically.  
There are many possible means for making electronic 
payments and the act does not select among them; it merely 
authorizes their collection. 

A similar issue arises if an office other than the recorder 
must also approve the document or receive a fee before 
document may be recorded.  For example, before recording 
a deed it may be necessary to obtain approval from the 
county treasurer or make a payment of unpaid real estate 
taxes.  It would seem counterproductive if the recording 
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party had to bring the document physically to the treasurer 
to obtain the approval or pay the taxes before being able to 
record it electronically.  To alleviate that situation, the act 
provides that the recorder and other governmental officials 
may agree on procedures to facilitate the electronic 
satisfaction of those approvals or payments.  In other 
words, the recorder and treasurer in the above example 
could agree upon a procedure for a single electronic 
payment of the taxes and recording fees coupled with a 
simultaneous electronic approval by the treasurer. 

Although the act is a uniform one, it will be adopted in 50 
states with more than 3,600 recording venues.  Will a 
banker wishing to record a mortgage in several recording 
venues have to be aware of special recording requirements 
established by each recorder and comply with them 
separately?  First, one should recall that not all recorders 
must adopt an electronic recording system.  In those venues 
where recording is conducted in the traditional paper 
fashion, the banker will continue to need a paper document 
that complies with local standards.  Nevertheless, the act 
seeks to provide a fair amount of uniformity for documents 
recorded electronically.  It establishes a statewide 
electronic recording commission.  Its job will be to adopt 
standards that will facilitate the implementation and use of 
an electronic recording system.  In adopting the standards 
the committee is charged to consider the differences that 
may exist among the recording venues in the state as well 
as the standards of national standard setting organizations.  
In all likelihood the national standards will be of great 
significance in this process since the national organizations 
will have produced or approved tried and available 
systems.  Any recorder who elects to accept electronic 
documents must comply with these standards. 

Further Considerations 
This act uniformly authorizes a recorder to accept and 
record electronic documents with electronic signatures.  It 
does not attempt to change the other real property laws of 
the various states.  However similar those laws may be in 
many respects, they also have many features that are quite 
unique.  A single electronic recording act could not 
possibly weave itself into the general real property laws of 
each state in exactly the same fashion to produce the same 
ultimate result.  In some cases there will be gaps that have 
to be filled legislatively and in others there may be 
conflicts that will have to be resolved.  Each legislature 
will have to review its own laws to determine what 
collateral real property laws have to be modified and how 
to do it.  Perhaps a couple of examples might suggest the 
nature of these considerations. 

It is fair to assume that some electronic recording systems 
may not close their doors at the same time that recorders 
lock their doors at night or over the weekend.  Indeed it 
may be quite fair to assume that electronic systems would 
accept electronic filings 24 hours per day and seven days 

per week.  If so, let’s assume that a mortgage is filed 
electronically at 9:00 am on a Saturday morning.  The 
electronic system will probably collect the document in a 
queue to be processed and indexed on Monday morning.  
Let’s further assume that potential purchaser searches the 
electronic system on the intervening Sunday morning to 
determine whether there are any claims against the real 
estate.  Finding none, the purchaser decides to accept a 
deed from the owner on Sunday afternoon and promptly 
files that deed electronically.  Does that purchaser have 
constructive notice of the previously filed mortgage and 
will the purchaser be bound by it?  Although it was filed, it 
was not indexed; thus, it was not discoverable in the 
electronic system.  When the mortgage was filed on 
Saturday morning, was it recorded or merely filed?  
Furthermore, the laws of some states already provide that a 
document must be indexed in order to give notice.  But the 
laws of many other states only require that the document be 
recorded in order to give notice.  Should the document filed 
on Saturday be considered to be recorded before it is 
processed and indexed on Monday morning?  If not, what 
are the ramifications for electronic transactions in real 
estate?  Those are issues that the legislature should 
consider. 

Another issue concerns the variety of offices in each venue 
at which real estate documents may be found.  In some 
states only those real estate documents recorded in the 
recorder’s office are considered to give notice.  However, 
in other states real estate documents may also be found in 
the clerk of court’s office and they are also considered to 
give notice.  Still other offices may exist in other states in 
which real estate documents can be found.  Even if the 
recorder decides to accept electronic documents and 
establishes an electronic recording system, the clerk of 
court may not do so.  Consequently, the documents in the 
clerk’s office can not be discovered without a physical 
search.  Even if the clerk also establishes an electronic 
system, will it be a totally different system or will it be 
integrated with the recorder’s office so that a single 
electronic searching effort will determine all the interests 
outstanding against a particular parcel of real estate?  Once 
again, these are issues that the legislature should consider. 

Finally, consider the issue of parcel identification.  In many 
locales real estate parcels are described using metes and 
bounds descriptions.  They are long, prolix statements of 
the outside dimensions of the parcel.  As such it is easy to 
make an error or simply to insert an added comma or space.  
If an electronic recording index were based on parcel 
descriptions, as is done in some recording venues, it would 
be very easy to miss a parcel description because of a 
description error either in the recorded document or in the 
search parameters.  A response to this issue might be to use 
parcel identifier numbers (PINs).  They would simplify the 
searching process and significantly speed it up.  It would 
also reduce the chance for error.  However, this is a 
significant change for many recording venues.  The 
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Electronic Document legislature should seriously consider the matter before 
adopting the electronic recording system; to change it later 
may be even more difficult. 

Conclusion 
The use of electronic documents is already upon us and the 
recording of electronic real estate documents has begun.  
The Uniform Real Property Electronic Recording Act 
removes any impediments existing under state law that 
would prohibit or restrain the recording of electronic 
documents.  It places the acceptability of electronic 
documents on the same footing as that of paper documents. 

Paperless Real Estate Transaction Basics 
– Michael J. Agen 

Branch Manager and Counsel, Springfield 

T he infrastructure for the paperless real estate 
transaction in Massachusetts exists.  The task now 

presenting itself to Massachusetts real estate lawyers, as it 
always seems to be, is to coordinate the technical, legal and 
business components of the paperless transaction in a 
manner that serves the consumer/client, lenders and 
realtors. 

A document created and executed in a completely 
electronic environment.  Also known as a record. 

Hashing 
An electronic security procedure that ensures 
documents are not tampered with during transmission.  
UETA G.L.c. 11OG §2 defines it as a security 
procedure. 

Level I Recording 
Paper documents are executed in the traditional “wet” 
fashion, scanned and emailed for recording. 

Level II Recording 
Scanned documents are sent to the Registry with 
indexing information electronically attached for 
automatic indexing by the Registry computer system. 

Level III Recording 
Electronic documents with indexing information are 
recorded. 

Uniform Electronic Transactions Act, G.L.c. 110G 
Though the drafters of the Uniform Electronic Transactions 
Act G.L.c. 110G (hereinafter the Act) and the General 
Court recognize the utility and efficiency of conducting 
transactions electronically, they were also aware it may not 
be applicable to all situations and parties, and the 
application of the Act can only be imposed upon the parties 
of a transaction when all agree to the application of the Act 
to their transaction.  This agreement to conduct a 
transaction by electronic means, in absence of an express 
agreement, can be determined by the conduct of the parties 
and the circumstances of the transaction.  G.L.c. 110G §5 
(a), (b).  Parties, once they have agreed to participate in an 
electronic transaction, are not obligated to continue this 
format for other transactions and therefore may refuse to 
conduct other transactions electronically.  G.L.c. 110G §5 
(c). 

As with all changes in the field of real estate transactions, 
real estate attorneys and their staff will be expected to 
implement these changes in an efficient and seamless 
manner.  Luckily, to quote Western New England College 
School of Law Professor Samuel Stonefield, “Paperless and 
paper recordings will live in peaceful coexistence for the 
foreseeable future.”  [Opening remarks at the May 7, 2004, 
Stewart Title, Hampden County Registry of Deeds 
Electronic Recording Seminar] 

This article attempts to provide Stewart agents with a 
working knowledge of the practical, technical and legal 
framework that they can use in adapting to the “paperless” 
environment.  We will address E-transaction terms, G.L.c. 
11OG and the template for electronic recording of real 
property transactions being implemented by Stewart in 
other jurisdictions.  

The framework is present in the Act for parties to move 
ahead.  The use of the Act clearly and simply substitutes 
electronic records and signatures for “wet” signatures and 
writings.  G.L.c. 110G §7 (c),(d).  Electronic documents 
and signatures may not be denied legal effect or 
enforceability solely based upon their electronic nature.  
G.L.c. 110G §7 (a), (b). 

E-Transaction Terms 
UETA 

Uniform Electronic Transactions Act, G.L.c. 110G.  
Added by Chapter 133 of the Acts of 2003, effective 
Feb. 24, 2004. 

Though the Act is intended to give parties an electronic 
option certain carveouts were made recognizing existing 
bodies of laws and procedures.  The Act therefore 
subordinates itself to any existing laws or regulations 
relating to the following (G.L.c. 110G §3 i-vii): 

E-Sign 
Electronic Signatures in Global and National 
Commerce Act, 15 USC 7001 et seq. 

(i) a statute, regulation, or other rule of law 
governing the creation and execution of wills, 
codicils, or testamentary trusts; 

Wet Document 
Paper document executed in the traditional pen to paper 
manner. 

  Summer 2004, Vol. 3, No. 3 – Page 5 



The Massachusetts Focus  Stewart Title Guaranty Company 

(ii) a state statute, regulation, or other rule of law 
governing adoption, divorce or other matters of 
family law; 

(iii) court orders or notices, or official court 
documents, including briefs, pleadings and other 
writings, required to be executed in connection 
with court proceedings; 

(iv) a statute, regulation, or other rule of law 
governing any notice of the cancellation or 
termination of utility services, including water, 
heat and power; or of the default, acceleration, 
repossession, foreclosure, or eviction, or the right 
to cure, under a credit agreement secured by, or a 
rental agreement for, a primary residence of an 
individual; 

(v) a statute, regulation, or other rule of law 
governing the cancellation or termination of 
health insurance or benefits or life insurance 
benefits, excluding annuities; 

(vi) a statute, regulation, or other rule of law 
governing recall of a product, or material failure 
of a product, that risks endangering health or 
safety; or 

(vii) any document, required by a statute, regulation, 
or other rule of law governing, to accompany any 
transportation or handling of hazardous 
materials, pesticides or other toxic or dangerous 
materials. 

Among the usual definitions found in many uniform acts, 
such as person, government agency, state, contract and 
agreement, are those set forth below.  Because of these far-
reaching definitions, the Act allows for a multitude of 
electronic formats so long as a viable electronic security 
feature is in place. 

Electronic – relating to technology having electrical, 
digital, magnetic, wireless, optical, electromagnetic or 
similar capabilities. 

Electronic agent – a record created, generated, sent, 
communicated, received, or stored by electronic means. 

Electronic signature – an electronic sound, symbol, or 
process attached to or logically associated with a record 
and executed or adopted by a person with the intent to sign 
the record. 

Record – information that is inscribed on a tangible 
medium or that is stored in an electronic or other medium 
and is retrievable in perceivable form. 

Security procedure – a procedure employed for the purpose 
of verifying that an electronic signature, record, or 
performance is that of a specific person or for detecting 
changes or errors in the information in an electronic record.  

The term includes a procedure that requires the use of 
algorithms or other codes, identifying words or numbers, 
encryption, or callback or other acknowledgement 
procedures.  

Of course, the most basic security feature is a valid 
execution procedure including acknowledgement and 
notarization.  Though Massachusetts does not have a pure 
electronic notarization statute, the Act allows for 
notarization and acknowledgement if the electronic 
signature of the party authorized to perform those acts 
“attached to or logically associated with the signature or 
record.”  G.L.c. 110G §11.  With the record’s validity and 
enforceability based upon electronic signatures, the 
security of the document must be maintained during 
transmission.  Parties utilizing an electronic format must 
adhere to a security procedure that assures not only the 
validity of the electronic signature, but that the record was 
not altered during transmission.  G.L.c. 110G §§9 & 10.  In 
the event of an error or change during a transmission, 
where a previously agreed upon security procedure has not 
been conformed to, the conforming party may avoid the 
changes or electronic errors in the record unilaterally.  
G.L.c. 110G §10 (1). 

Records, as valid as they may be, must be delivered and 
received.  The incidence of delivery and receipt in this new 
non-paper environment are defined by the Act.  Records 
are deemed sent when properly addressed to a system from 
which the recipient can retrieve the electronic record in a 
form and manner that can be processed.  The system it 
enters must not be under the control of the sender but under 
the control of the recipient.  G.L.c. 110G §§15 (a) (1), (2), 
(3).  This record is then deemed received when it enters 
such a system in a form capable of being retrieved.  G.L.c. 
110G §§15 (b) (1) and (2). 

Retention of these records, as with paper documents, is of 
paramount importance.  A sender of an electronic record 
cannot enforce the terms of an agreement based upon a 
record if the sender in any way inhibited the recipient from 
storing or printing that record.  G.L.c. 110G §8 (a), (c). 

In summary: 

1. The use of the Act is optional. 

2. Parties are not obligated to continued use of the 
electronic transaction format. 

3. Security procedures must be in place assuring the 
validity of signatures and that there is no tampering 
during transmission. 

4. Records must be able to be printed and stored. 

5. Delivery and receipt are clearly defined.  
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Template for the Recording of Electronic Real 
Estate Transactions 
Stewart Title Guaranty Company’s sister company Landata 
Systems has embarked on an ambitious project to bring the 
Washington DC land records into the electronic realm.  The 
experiences gained in this and other jurisdictions are 
valuable to Massachusetts agents since the recording 
offices use systems and procedures very similar to those 
used in Massachusetts.  Key to this project was the 
eventual ability to have Level II recordings.  The Level II 
recordings, as set forth above, not only allow for emailed 
images of documents to be recorded, but these documents 
are pre-indexed for the registry, greatly decreasing the 
registry’s workload.  Central to this process is the need for 
a reliable electronic vault and the need for instant 
communication through that vault to all parties. 

The transaction begins in the settlement office.  The 
documents (or records), no matter if they are “wet” or 
electronic, must be executed in a fashion that allows for the 
verification of the identity of the parties and that the 
executing parties are aware of what they are executing.  In 
other words, the closing still takes place under the direction 
and control of the settlement agent.  In the case of a “wet 
document” that document is scanned using conventional 
scanners, converted into an image file and saved on the 
settlement agent’s computer system awaiting transmission 
to the electronic vault.  Using software provided by the 
electronic vault company, the images of the documents for 
recording are transmitted.  Communication to the electronic 
vault is through a secure link known as a virtual private 
network.  The electronic vault is only open to settlement 
agents that are pre-qualified and are verified upon the entry 
of the documents.  The documents sent in are coded, 
sometimes by a technique known as hashing, that allows 
the detection of tampering. 

The use of the electronic vault, rather than individual 
submissions directly by settlement agents, 1) lessens the 
number of parties the registry has to police and qualify, 2) 
places the duty upon the electronic vault owner to qualify 
users and, in some instances, 3) allows parties to escrow 
executed documents.  The role of the electronic vault has 
evolved beyond its initial function as only a record 
repository.  It is now contemplated that in most 
jurisdictions the electronic vault will also verify recording 
fees, index the document in the manner directed by the 
registry and check for conformance with registry recording 
standards advising the settlement agent of any problems, all 
before transmitting documents to the registry. 

After the electronic vault is directed by the settlement agent 
to transmit the documents on for recording, which may or 
may not be at the time they are submitted to the e-vault by 
the settlement agent, the documents are transmitted to the 
registry.  The registry then verifies the validity of the 
document and the party transmitting either accepts the 
document or rejects it, transmitting a reason for the 

rejection to the vault and settlement agent.  If the document 
is approved for recording, the settlement agent is informed 
of the recording and is sent an “e-receipt.” 

Attorney Michael J. Agen has served as counsel and 
manager in Massachusetts and Vermont, and New England 
System Department Manager for national and regional title 
insurance underwriters.  He has lectured and written not 
only on title insurance and Massachusetts real property 
law, but also on e-closings and title closing software.  Atty. 
Agen joined Stewart Title Guaranty Company in 2003, 
opening its Springfield Massachusetts Branch with Nancy 
M. Brady, Agency Manager. 

Paralegal Page 
Overview of Stewart Title’s 
Massachusetts Website, Stewartma.com 

– Pamela Butler O’Brien 
Underwriting Counsel 

A s most of you are aware, the Massachusetts offices of 
Stewart Title have created a website for our 

Massachusetts agents.  Available on the website are many 
tools and aids to make it easier for you to find the 
information you need and to communicate with us.  As this 
newsletter is devoted primarily to electronic conveyancing, 
we thought it would be an opportune time to point out 
some of the tools available on the website. 

The website is located at www.stewartma.com.  From this 
site you can order forms and jackets or download 
endorsements, forms, and affidavits.  From the main page 
of the website, click on “Agent Support.”  The first tab on 
Agent Support is “Supplies Order Form.”  Here you will 
find an easy-to-fill-out form to request forms.  Simply fill 
out the order form and click the submission form at the 
bottom.  Your request will be sent directly to our new agent 
support person, Arlan Montalbine.  She will fill your order 
and ship it to you. 

If, however, you are looking for a quick copy and do not 
need to place an entire order, you may find what you need 
in either the “Forms and Affidavits” or “Endorsements” 
tabs.  “Forms and Affidavits” contains some forms you 
may require, but don’t need a full supply of, such as 
schedules for commercial properties.  In addition, there is a 
large selection of affidavits ranging from title insurance 
related affidavits like the Comprehensive (into which the 
Survey Affidavit has merged) and Mechanics Liens 
Affidavit.  There are also affidavits for commonly 
occurring situations such as tax affidavits, trustee’s 
certificates, and discharge by affidavit forms.  All of the 
forms, affidavits and endorsements in these two tabs may 
be downloaded or printed. 

One commonly used form rated its own tab – Overlimits 
Authorization.  As this form requires a signature, print out 
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this form, sign it, and fax it to the legal department at  
617-737-8247.  One of the underwriters will review the 
form, and, as in the past, if they have no questions, 
countersign it and fax it back. 

Another tab especially useful to paralegals is the Back Title 
and ICL tab.  Similar to the form in “Agent Support” used 
to order supplies, you can access a form to request either a 
back title or ICL.  You may order online by filling out the 
form and submitting your request, or by printing it out and 
faxing it to 617-737-8241. 

Saving the best for the last – Online Resources.  Under 
“Research Links” there are several very useful links to 
assist in two common, yet often frustrating tasks.  Several 
of these sites provide information to assist in tracking down 
closed or renamed lending institutions.  To assist in your 
obligations under the Patriot Act, the Fraud and Foreign 
National link will link you to another Stewart Title website 
where you can check to determine whether or not your 
buyer or seller is on the Specially Designated Foreign 
National List.  In addition, if you are dealing with a lender 
with whom you are unfamiliar, you can check to see if 
there are any lender alerts.  The other tab is 
“Organizations.”  From here you can link to the BBO, 
REBA, and Lawyer’s Weekly.  All of these websites 
contain information that will undoubtedly be useful to you 
from time to time. 

Title Standard Spotlight 
– Ward P. Graham 

New England Division Counsel 

I n this issue of The Massachusetts Focus, we will review 
a relatively new title standard that helps resolve an issue 

that used to concern many faced with recorded complaints 
to enforce condominium liens.  REBA Title Standard No. 
69, entitled “Certificates Pursuant to G.L.c. 183A, §6(d),” 
was adopted on November 3, 2003. 

The certificates referred to in the title standard are the 
condominium lien certificates issued upon request by the 
organization of unit owners certifying to the status of liens 
for common expenses and assessments on a condominium 
unit (hereafter, “condominium lien(s)”).  The question 
many conveyancers used to have regarding such 
certificates was whether the recording of such a certificate 
stating that there were no unpaid common expenses or 
assessments (often referred to as a  “clean 6(d) certificate”) 
was sufficient to clear the record title of a condominium 
unit when a complaint to enforce a condominium lien 
against the unit had previously been recorded but no court 
clerk’s certificate, court order or other document was 
recorded evidencing the dismissal or other disposition of 
the case establishing that the lien was dissolved.   

There were, I believe, at least two schools of thought 
causing this concern.  First, the mere fact that there was a 

court proceeding involved in enforcing the lien and notice 
of it existed of record by virtue of the filing of the 
complaint, many conveyancers likened this to a Lis 
Pendens or to any other record notice of a court action 
pending that could affect the title to the subject property or 
have to be defended by a purchaser or mortgagee and 
believed that it needed to be cleared in a similar manner.1  
As will be seen momentarily, the language of G.L.c. 183A, 
§6(d) itself should have helped dispel that concern. 

Second, since condominium liens under G.L.c. 183A, §6 
are very similar in lien priority to municipal liens and the 
issuance of condominium lien certificates under G.L.c. 
183A, §6(d) are similar to the issuance of Municipal Lien 
Certificates under G.L.c. 60, §23 and are equally binding 
on the issuing authority, when some prior document on 
record indicates a lien or the enforcement of a lien against 
the subject property, the issuance of a clean 6(d) certificate 
is no more binding on the organization of unit owners than 
a clean Municipal Lien Certificate is on a municipality.   

In the latter case, however, the difference is to be found in 
the precise language of the respective statutes.  G.L.c. 60, 
§23 states that a properly recorded Municipal Lien 
Certificate “shall operate to discharge the parcel of real 
estate specified from the liens for all taxes, assessments, or 
portions thereof, rates and charges which do not appear by 
said certificate to constitute liens thereon, except taxes, 
assessments, or portions thereof, rates and charges with 
respect to which there has been filed for record or 
registration evidence of a taking or a sale by the 
municipality or concerning which a statement or order 
creating or continuing such lien has been so filed under any 
provision of law, if said lien can be discharged by the 
recording or registration of an instrument other than a 
certificate under this section . . .”  On the other hand, 
G.L.c. 183A, §6(d) provides: 

A statement from the organization of unit owners 
setting forth the amount of unpaid common 
expenses and any other sums which have been 
assessed against a unit owner, including a statement 
of the amount which the organization of unit owners 
claims is entitled to priority with respect to any 
mortgage under subsection (c), shall operate to 
discharge the unit from any lien for other sums 
then unpaid when recorded in the appropriate 
registry of deeds; provided, however, that any 
statement or document issuing from an 
unincorporated organization of unit owners may be 

                                                           
1  For example, REBA Title Standard No. 29, Dissolution 
of Lis Pendens, provides:  A lis pendens may be dissolved 
by recording a certificate of the clerk of court where the 
action was entered or the judgment was entered stating that 
(1) the action has gone to final judgment in favor of the 
defendant or (2) the action has been discontinued, 
dismissed or finally disposed of as to the land in question. 
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Section 6(d) provides that a statement from the 
organization of unit owners setting forth the amount 
of unpaid common expenses and other amounts 
which have been assessed against a unit owner 
“shall operate to discharge the unit from any lien for 
other sums then unpaid when recorded at the 
appropriate registry.” 

recorded in a registry of deeds and if so recorded 
shall indicate and specify therein the book and page, 
or document number if registered land, within such 
registry of the instrument from which the signatory 
or signatories of the statement obtained authority to 
sign on behalf of the unincorporated organization.  
The statement shall be furnished within ten business 
days after receipt of a written request, upon 
payment of a reasonable fee, and shall be binding 
on the organization of unit owners, the governing 
body of the organization of unit owners, and 
every unit owner; provided, however, that no fee 
shall be required of any mortgagee, in connection 
with a foreclosure of a mortgage, who has given the 
organization notice of its intention to foreclose a 
mortgage upon the unit.  [Emphasis added.] 

This should be of great help to conveyancers in resolving 
what has been on more than one occasion for most of us a 
vexing and sometimes controversial problem.  It should 
also help put minds at ease for those of us who have relied 
on the plain language of §6(d) and certified or underwritten 
titles over recorded condominium lien enforcement 
complaints based on subsequently recorded “clean 6(d) 
certificates”3 without requiring dismissals and recorded 
clerk’s certificates to deal with the complaint. 

Thus, it has always been the case that there is no similar 
limitation on the binding character of a 6(d) certificate as 
there is for a Municipal Lien Certificate relative to prior 
recorded documents dealing with unpaid assessments not 
reflected in the certificate.  That is no less true where a 
complaint has been filed to enforce a condominium lien2 
and the copy of the complaint recorded pursuant to the 
procedures set forth in G.L.c. 254, §5 clearly shows that it 
is a condominium lien enforcement action.  However, 
without any case law or title standard to guide 
conveyancers, even when a clean 6(d) certificate was 
obtained and recorded, many adopted the belt and 
suspenders approach and required the dismissal of the 
action and a clerk’s certificate to that effect be obtained and 
recorded.  In some cases, that requirement resulted in 
delayed closings and, in other cases, it jeopardized closings 
when the organization of unit owners refused to do so, 
whether because it was unnecessary, because they refused 
to incur the additional expense unless reimbursed or for 
any number of other reasons. 

Adverse Possession (Part I) 
– Gary F. Casaly 

Special Counsel 

T itle to land can be acquired by adverse possession, and 
rights in easements and servitudes on the land of others 

can arise based on prescription.  I will discuss these two 
concepts — adverse possession and prescription — in this 
multi-part article. 

Though a good title can be acquired by adverse possession 
or prescription, a good record title will always depend upon 
some form of judicial recognition of the rights so acquired.  
This does not make adverse possession or prescription a 
subject for theoretical debate, but points out that title based 
on one or both of these theories must first be proven before 
a conveyancer can be expected to pass upon the title.   

Adverse possession and prescription need to be discussed 
in the context in which each arises, with particular attention 
paid to the relationship of the parties that are in the ongoing 
dispute.  As we will see, co-owners under the same deed 
are treated differently than are strangers, and they have 
different elements to prove in their case; neighbors may 
find that their level of proof is different because of the 
proximity of their respective properties and their unique 
relationship as abutters; and persons with certain 
disabilities may in certain cases be exempt from the 
application of the doctrines altogether.  

No longer do we need to be concerned about these issues, 
though.  REBA has come to the rescue with Title Standard 
No. 69, which dispenses with these issues in simple and 
appropriate fashion.  This title standard provides:   

Title is not defective by reason of the existence on 
the record of a complaint to enforce a lien under 
M.G.L. c. 183A if there is recorded thereafter a later 
dated certificate of no common expenses in 
accordance with § 6(d) which asserts that there are 
no outstanding liens on the Unit. 

The rationale for the title standard is also simply and 
appropriately stated in the Comment: 

                                                           
3  Of course, this applies equally to 6(d) certificates that 
may not be “clean,” but which do not list as unpaid 
expenses or assessments the unpaid expenses or 
assessments that were the subject of the recorded 
enforcement complaint. 

                                                           
2  Pursuant to condominium lien enforcement provisions of 
the second paragraph of G.L.c. 183A, §6(c), which, in turn, 
require that the enforcement action shall be filed in 
accordance with the procedures set forth in G.L.c. 254, §5. 
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What are the elements of adverse possession1 and what’s 
necessary to prove them?  In Cook v. Babcock, 11 Cush. 
206, the court said: 

Where a party claims by a disseisin, ripened into a 
good title by lapse of time as against the legal 
owner, he must show an actual, open, exclusive and 
adverse possession of the land.  All these elements 
are essential to be proved, and the failure to 
establish any one of them is fatal to the validity of 
the claim. 

So, the basic elements that determine whether title is 
obtained by adverse possession are (i) actual possession, 
(ii) open possession, (iii) exclusive possession and (iv) 
adverse possession.2  As we shall see, there are points 
where the four elements of adverse possession overlap, but 
I will endeavor to point out the fine distinctions between 
them so that you can see that they are in fact different.  A 
fifth element, continuous possession (or, as the court states, 
“lapse of time”), is also required, but this goes not to the 
quality of the possession, but rather its duration.  That is, 
the continuous possession element is the one that is 
plugged into the running and ultimate expiration of the 
statute of limitations for the recovery of land, which is the 
basis of adverse possession in the first place.  

Actual Possession 
Actual possession3 means that the party claiming the right 
has to some degree actually occupied the property, or (in 
the case of constructive possession, to be discussed in the 
next installment of this article) at least some part of it.  The 
possessor must have made some use of the property, and 
the activity or activities that the possessor engages in, and 
the area in which the activity takes place, may determine 
whether that possession is “actual”  as to that area.  Actual 
possession, therefore, is an exercise of dominion over the 
property.  It is for this reason, for example, that the 
payment of taxes on the property, although admissible in 
evidence together with other facts, is not sufficient by itself 

to comply with the actual possession requirement, simply 
because it does not show such dominion. 

Open Possession 
Open possession is many times discussed in connection 
with notorious possession as well.  The two terms are 
closely connected, but they are nonetheless different.  Open 
possession means that the possessor’s occupation of the 
property is in clear view and is not concealed.  In other 
words, the possession must be conspicuous, and not 
hidden. 

Notorious possession means that the possession has been 
communicated to the public and, presumably, the true 
owner.  It would seem that “open” possession would itself 
fulfill this requirement, but that is not necessarily the case.  
Though the possession may be open, if the “message” that 
it is occurring is not “received” by the public, then the 
overall purpose of the possession is not realized.  For, 
adverse possession requires that the true owner be given 
the opportunity to effectively deal with and terminate the 
same on the part of the claimant.  If the possession, even 
though not concealed, is not known, either actually or 
constructively, by the true owner, that opportunity has been 
lost.  It should be noted here that the requirement is that the 
true owner know (or should have known) of the possession, 
not that the true owner knew that he or she had an interest 
to protect. 

In this regard, Lawrence v. Concord, 439 Mass. 416 (2003) 
is instructive.  In Lawrence Mary Burke left a will that 
provided that title to her property on Main Street in 
Concord, Massachusetts, would under its terms pass to her 
daughter, Helen, for the duration of her life, and upon 
Helen’s death the title would thereupon pass to Harriet.  
The will further provided that when Harriet died, if she 
then had no children, the title would go to the Town of 
Concord for the public purpose of educating deserving 
children.  The town had no knowledge of this provision of 
the will because under the law then in effect there was no 
requirement to notify testamentary beneficiaries thereunder 
of the provisions of the instrument except beneficiaries 
who were heirs at law. 

                                                           
1  I’m going to use the general term “adverse possession” to 
describe that term as well as prescription, but I’ll make a 
distinction when it is necessary to do so. 

During her life, Helen conveyed her life estate to Harriet, 
who thereafter died childless.  Therefore, under the terms 
of the will title would have then vested in the town. 

Upon Harriet’s death her husband Joseph continued to 
occupy the property and did so in an open and adverse way, 
claiming it as his own.  He did this for over thirty years, 
until his death.  In his will Joseph left the property to 
Albert Lawrence.  When Joseph’s will was probated it was 
then for the first time that the Town of Concord received 
information that, under the terms of Mary Burke’s will, it 
was the true owner of the land.  It took the property by 
eminent domain and paid Lawrence no damages, claiming 

2  In Partridge, Deeds, Mortgages ands Easements, Wright 
& Potter Printing Co., (Revised Edition, 1947), part 5, the 
author states:  “It is submitted that the word ‘adverse’ is out 
of place in a statement of the elements essential to making 
a title by proof of adverse possession.  To say that one has 
title by adverse possession because he holds adversely is to 
argue in a circle.  ‘Hostile’ or ‘under claim of right’ would 
be understood more readily.  See Ashley v. Ashley, 4 Gray, 
197 at 200.” 
3  As we’ll see, there must be some actual possession, but 
constructive possession can be applied to determine to what 
extent the actual possession extends beyond the area 
actually possessed. 
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that it was unnecessary because the municipality was the 
true owner. 

In an action for damages by Lawrence against the town the 
issue was which party was the true owner:  Lawrence, 
claiming title by adverse possession under Joseph, or the 
town, claiming title under Mary Burke’s will.  The trial 
court held in favor of the town, and the Appeals Court 
affirmed, citing the fact that the town was unaware of its 
interest in the property, and therefore was not in any 
position to protect its interests against Joseph during the 
period of his occupation while adverse possession was in 
progress.  The Supreme Judicial Court reversed and held 
that the element that the Appeals Court had cited was not 
an element of adverse possession: 

The Appeals Court reasoned that “[Harriet’s 
husband’s] use was not open because the true 
owner, the town, neither knew nor reasonably 
should have known of its ownership or that the 
nature of [Harriet’s husband’s] use changed when 
Harriet died, becoming adverse to the town’s 
ownership,” and that “[n]othing in [Harriet’s 
husband’s] conduct or use should have alerted the 
town, or anyone else, to the town’s interest.”  
[Lawrence v. Concord, 56 Mass. App. Ct. 70, 74 
(2002)] 

The Supreme Judicial Court held that the town’s lack of 
knowledge that it had an interest to protect was irrelevant.  

Adverse Possession 
As noted in footnote 2, to describe adverse possession as 
having the element of adverse possession is to “argue in a 
circle.”  That is why many authors ascribe the term “hostile 
possession” to this element.  This element of adverse 
possession is one of the most interesting because it 
involves so many sub-elements.   

Adverse or hostile possession requires that the possession 
be wrongful and that it therefore gives the true owner a 
cause of action against the possessor.  But the point is that 
if the possession is not wrongful, thus raising no right of 
action in the true owner as against the possessor, adverse 
possession will not exist.  Since adverse possession is 
anchored in the running of the statute of limitations for an 
action for the recovery of land, it follows that if the true 
owner has no cause action against the possessor no adverse 
possession could be found. 

States of mind, both of the possessor and the true owner, or 
at least their states of mind (implied) as perceived by their 
actions, may be pivotal on whether the possession is 
hostile.  If a neighbor encroaches upon the land of another 
neighbor, is this “hostile,” or would it be implied that due 
to their relationship and proximity to each other the 
encroachment was by permission?  If there’s permission, of 
course, there’s no adverse possession, because the true 

owner would have no cause of action against the 
encroaching neighbor.  If the possessor believes that the 
land is his or hers and not that of another party, can the 
possession truly be called “hostile”?  Hand/Smith, 
Neighboring Property Owners, McGraw-Hill Information 
Services Company (1988) says that there are two theories 
here, and characterizes them as the “Connecticut rule” and 
the “Maine rule”: 

The Connecticut rule evolved from the French v. 
Pearce decision in 1831 [8 Conn 439] and is clearly 
the majority position [and that of Massachusetts].  
This view considers the subjective intent of the 
adverse possessor to be irrelevant, whether or not it 
stems from mistake, ignorance or inadvertence.  
* * * The strongest justification for the Connecticut 
rule is that if an adverse possessor’s mistake 
destroys hostility, then bad faith [actual hostility] is 
rewarded while good faith is penalized.   

The minority rule, or Maine rule, began in the 1893 
case of Preble v. Maine Central Railroad [85 Me 
260].  This position considers the subjective state of 
mind of the adverse possessor to be relevant, 
requiring an intent to possess the land of the true 
owner for such possession to be hostile and to ripen 
into title.   

Exclusive Possession 
Another element necessary to prove adverse possession is 
the requirement of exclusive possession.  Here, the 
exclusivity is as to the true owner.  If the true owner is in 
possession, the adverse possessor cannot acquire rights in 
the property.  But the fact that the adverse possessor shares 
possession with one other than the true owner does not 
defeat this requirement of exclusivity.  As we will see in 
the next installment of this article, exclusivity may be as to 
a part, as opposed to the whole, of the property claimed by 
the possessor, and the rule of exclusive possession takes on 
a different meaning when it comes to adverse possession’s 
cousin, prescription. 

Continuous Possession 
As noted above, since adverse possession is anchored to 
and inextricably coupled with statutes of limitations 
concerning the recovery of land, the duration of 
uninterrupted possession is important.  In Massachusetts 
this period is twenty years.  What will interrupt that 
possession, causing it to begin anew, and whose possession 
can be counted toward the statutory period will be 
examined in the next installment of this article. 

I will explore other aspects of adverse possession and 
elaborate on some of the things I’ve already touched upon 
in the next edition of The Massachusetts Focus. 
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