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Manager’s Corner 
– Thomas M. Flynn 

Vice President and 
New England Division Manager 

S & P Affirms Stewart Title’s  
‘A-’ Ratings 

tandard & Poor’s Ratings Services has 
affirmed its ‘A-’ counter party credit 

and financial strength ratings on Stewart 
Title Guaranty Co.  The outlook remains 
stable. 

The ratings are based on the company’s 
very strong capitalization, status as a core 
operation of a strong holding company, 
strong marker position and very strong 
operation performance.  Partially 
offsetting these strengths are the cyclical 
and highly competitive nature of the title 
insurance industry.  

Stewart Reports Earnings for 
Second Quarter 

Stewart Information Services Corporation 
(NYSE-STC) reported net earnings of 
$30.0 million for the three months ended 
June 30, 2004, versus net earnings of 
$41.0 million for the second quarter of 
2003.  Revenues in the second quarter 
increased 1 percent to $565 million from 
$558 million in the same period last year. 

Total revenues for the first half of 2004 
were $1.0 billion, up 3 percent from the 
same period a year ago.  Earnings for the 
first six months totaled $41.1 million 
versus $60.9 million for the first six 
months of 2003. 

House Price Index Shows Largest 
One-Year Increase Since the 1970’s 

According to the Office of Federal 
Housing Enterprise Oversight, the average 
U.S. home prices increased 9.36 percent 
from the second quarter of 2003 through 
the second quarter of 2004.  Appreciation 
for the most recent quarter was 2.21 
percent, or an annualized rate of 8.83 
percent.  The appreciation over the past 
year is the largest four quarter increase 
since 1979; the data suggests no signs of 
the long anticipated slowing of house 
price inflation. 

Adverse Possession (Part II) 
– Gary F. Casaly 

Special Counsel 

ome of the elements of and defenses 
to adverse possession are rooted in 

legal fictions.  Some of these fictions 
govern the basis of adverse possession 
itself and its elements of proof, while 
others determine what land is the subject 
of the adverse claim. 

The very concept of adverse possession 
and its enforcement by the courts is based 
upon the legal fiction of a “lost grant.”  
The theory is that a long period of 
possession by a party plus a failure of the 
true (or record) owner to take action to 
oust the possessor is evidence that the 
possessor must be claiming under a grant 
from the present or a prior record owner 
— for else how would the uninterrupted 
possession of the intruder be explained? 
Eno and Hovey, Massachusetts Practice -  
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Real Estate Law with Forms, West Publishing Co., (Third 
Edition, 1995), §27.1 (footnote 3), explains it this way: 

The theory of a lost grant is a legal fiction.  Bucella 
v. Agrippino, 257 Mass. 483, 154 N.E. 79 (1926); it 
rests upon the common law rule that something that 
has existed from time immemorial must be so.  
Since the statute of limitations for the recovery of 
land now is twenty years, this period now is the 
period of time “beyond which the memory of man 
runneth not to the contrary.”  At English common 
law, that period ran back to the first year of the 
reign of King Richard I.  Coolidge v. Learned, 25 
Mass. (8 Pick.) 504 (1829). 

The “memory of man” concept and the presumption of a 
“lost grant” are fully discussed in the old case of Edson v. 
Munsell, 10 Allen 557 (1865), where the court traces their 
origins to arcane and ancient doctrines developed in 
England long before America was settled.  But in Edson 
the twist was that the defendant against whom the adverse 
possession (or actually prescription) case had been brought 
was insane.  In determining whether such an action could 
be maintained, the court said: 

The ground upon which prescription has generally 
been put in this commonwealth has been the 
presumption of a previous grant or agreement, 
which has been lost by lapse of time.  (Citations 
omitted.)  But a grant cannot be presumed against a 
person legally incapable of making it.  (Citations 
omitted.)  An insane person cannot make a binding 
grant of his real estate.  A sale of the whole or part 
thereof might indeed have been made [when the 
possession began] by license of the court of 
common pleas or this court for payment of his debts 
or for his support.  (Citations omitted.)  But the 
absence of evidence of any defect in the records of 
either of these courts, it is difficult to see how such 
a license can be presumed.  (Citations omitted.)  

The court concluded that the “lost grant” concept could not 
apply where the respondent was insane, and commented on 
the result that would be obtained if the “lost grant” theory 
were to be presumed based upon a “lost license” as well: 

And conclusively to presume a lost license to sell 
such an interest would be to carry the doctrine of 
presuming whatever is necessary to give validity to 
an imaginary grant farther than it has ever yet been 
carried. 

The “memory of man” concept also seems to find its way 
into the notion of adverse possession from another angle 
too.  As stated, one basic fact that is woven through the 
concept of adverse possession is that the possessor’s 
occupation of the property cannot be resolved except by 
applying fictions that suggest a logical reason for the 

unexplained possession.  But in the case of cotenants, for 
example, the possession of one to the exclusion of the other 
does not permit the application of the fiction because such 
possession is consistent with the co-extensive rights of 
either tenant to possess the entire property.  In the case of 
cotenants, one of the cotenants must show that he has 
ousted the other in order to prevail in an adverse possession 
claim — an additional element to adverse possession that 
“strangers” do not have demonstrate.  But in Allen v. 
Batchelder, 17 Mass. App. Ct. 453 (1984) the court pulled 
another fiction out of the adverse possession bag and used 
the “memory of man” concept to explain lack of evidence 
of such an ouster. 

In Allen it appeared that in 1864 the otherwise good title 
held by one Tristam Allen shattered when he left an 
undivided portion of it to his widow.  Neither the widow 
nor anyone claiming under her ever took possession of the 
property.  The land became the subject of a registration 
proceeding based on adverse possession brought by 
Clarissa Allen, another party claiming directly under 
Tristam Allen, in which Ross Batchelder, claiming under 
the chain from Tristam Allen’s widow, was named as a 
respondent.  Batchelder insisted that Allen could not 
succeed in her case because he and Allen were cotenants, 
and that no evidence had been introduced showing that he 
had been ousted — turned away — by her in any effort on 
his behalf to enter into possession.  The court cited and 
acknowledged the rule that Batchelder pressed: 

Batchelder supports his claim with the argument 
that the interest of a cotenant cannot be wiped out 
by prescription without an ouster and, more to the 
point, communication of that ouster to the absent 
cotenant.  It is correct that sole possession by one 
tenant in common is not in itself adverse to the 
interest of a nonpossessory cotenant; it could be 
consistent with the right of the cotenant.  Richard v. 
Richard, 13 Pick. 251, 253  254 (1832).  

However, the court also said: 

It was regarded by Chief Justice Shaw as equally 
well settled, that a long exclusive and uninterrupted 
possession by one, without any possession, or claim 
for profits by the other, is evidence from which a 
jury may and ought to infer an actual ouster. * * *.  
There need be no “turning out by the shoulders” to 
manifest a decisive intent to occupy to the exclusion 
of the absent cotenant.  

* * * * * 

Precisely how long a possession should be to raise a 
presumption of ouster depends on many 
circumstances . . . but it is apparent from the cases 
that ninety years is far more than enough. 
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So, ouster, the additional element to be proved in adverse 
possession cases between cotenants, was established not by 
evidence but rather upon the fiction that “a strong 
presumption arises that actual proof of the original ouster 
has become lost by lapse of time.”  A similar “lost” concept 
that had been applied to a grant (thus explaining the 
possession of the errant disseisor) was also applied to an 
ouster.  The interesting point here is that with respect to the 
fiction concerning a lost grant, it is presumed that the 
possessor must have had and is claiming peaceably under 
an instrument from the respondent that cannot be found, 
while in the case of an ouster the fiction is turned on its 
head and the presumption is that the respondent must have 
been turned away even though there is no proof of it. 

I’ve discussed one of the elements of adverse possession as 
actual possession.  Actual possession is indeed an element 
of adverse possession, but actual possession of what?  
Although actual possession must exist, there is a body of 
law that states that the possession, though it must be actual, 
need only be of a portion of the property claimed, at least 
where the claimant makes entry upon the land under a deed 
or other written instrument.  That is, if the possessor simply 
enters upon the land, his possession, and therefore the area 
that he might claim under adverse possession, is limited to 
that portion of the land with respect to which the actual 
possession exists.  On the other hand, if he enters claiming 
under a deed, his possession, though actually limited to a 
portion of the property, will be deemed to be as to the 
whole property described in the deed.  This is the concept 
of “color of title,” and it essentially, through the use of a 
fiction, artificially expands the area of actual possession 
beyond the portion of the land actually possessed.  In 
Norton v. West, 8 Mass. App. Ct. 348 (1979) the concept 
was described as follows: 

Color of title, in the context of an adverse 
possession claim, is an assertion of a claim of 
ownership based on an instrument of title, such as a 
deed or lease, even though that instrument does not 
pass a valid title.  See Attorney Gen. v. Ellis, 198 
Mass. 91, 97–98 (1908).  The advantage which a 
person may gain from that doctrine is that the 
activities relied upon to establish adverse possession 
reach not only the part of the premises actually 
occupied, but the entire premises described in a 
deed to the claimant.  Dow v. Dow, 243 Mass. 587, 
590 (1923).  For example, if the act of adverse 
possession were cultivating a half acre parcel of 
land, but the claimant held an invalid deed 
describing three acres, the claimant would have 
constructive possession of the three acres for the 
reason that it is the presumed intention of the 
grantee of the deed to assert such possession.  

Although the doctrine of color of title was discussed in 
Norton it was found to be inapplicable in the case because 
the party claiming under it, even though taking up 

possession of a portion of the property, “did not record 
[the] deed affecting the locus” until after the true owner 
had re-entered the premises. 

Color of title is sometime equated with constructive 
possession, another fiction of sorts, but the concepts do not 
always mean the same thing.  Color of title expands the 
area that is the subject of the possessor’s claim not based 
on any act taken by the possessor, but merely on account of 
the description in an instrument describing property, a 
portion of which he possesses.  That may, in some 
instances, be accurately described as “constructive 
possession,” but the latter term can also be descriptive of 
an expansion of the possessor’s occupation without the aid 
of any instrument to areas enclosed but never occupied for 
the statutory period by the possessor.  In Hand/Smith, 
Neighboring Property Owners, McGraw-Hill Information 
Services Company (1988) the authors say: 

Constructive adverse possession exists where the 
claimant is in actual possession of part of a parcel of 
land and is holding as grantee under a deed or other 
instrument that covers the entire parcel.  Such an 
adverse claimant is said to have “color of title,” 
signifying that the deed or instrument purporting to 
convey legal title to the entire parcel of land, for 
some reason which does not appear on the face of 
the document, does not provide such title.  Under 
the idea of constructive adverse possession, the 
adverse claimant who is in actual possession of part 
of the parcel is deemed to be in possession of the 
entire parcel described in the color of title.  
[Footnotes excluded.]  

One element that will stop an adverse claim in its tracks is 
consent.  Consent will effectively neutralize nearly the 
“adverse” aspect of any possession.  But the question is, 
consent to what? An interesting case in this regard is 
Kendall v. Selvaggio, 413 Mass. 619 (1992).  In this case 
Selvaggio and Kendall were abutting owners.  Prior to 
Kendall purchasing the property, Selvaggio approached his 
neighbor’s predecessor in title (Rose Crane) and inquired 
whether she had any objection to his constructing a fence 
between the bushes that ran from the sidewalk area to the 
rear lot lines of their adjoining parcels.  Rose had no 
objection and Selvaggio built the fence.  In fact Selvaggio 
built the fence eight or nine feet within the limits of Rose’s 
property.  This fact was not discovered until twenty-three 
years later, when Kendall bought the property from Rose 
and had a survey prepared.  When the discovery was made, 
Kendall approached Selvaggio and demanded that he 
remove the fence, but he insisted that he had acquired the 
invaded-upon land by adverse possession. 

Kendall took the position that Selvaggio could not have 
acquired adverse possession because the fence was 
constructed with the consent given by Rose, his 
predecessor in title.  The court acknowledged that consent 
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was a valid defense, but pointed out that the proper inquiry 
was not as to the consent to erect the fence, but the consent 
to use the respondent’s land. 

[T]o the extent that the judgment was based on the 
mistaken belief that consent to build a fence, by 
itself, vitiates the adverse nature of the use of that 
land, it was in error.  The central inquiry should be 
whether consent was given to use the plaintiffs' 
land.  Ivons Nispel, Inc. v. Lowe, 347 Mass. 760, 
763 (1964).  The evidence thus far does not show 
that Rose Crane granted the defendants permission 
to build on her own property rather than on the 
boundary line or even on the defendants' property.  
Therefore, since Crane's consent did not expressly 
permit the defendants to use her land, it did not 
vitiate the defendants' adverse possession claim. 

Another issue raised in the case was Selvaggio’s intent.  
Since he sought Rose’s consent to build the fence, the 
argument here was that he did not have the necessary intent 
to deprive her of her property.  But the court said: 

Furthermore, Selvaggio's intent in seeking Crane’s 
consent is irrelevant to a claim of adverse 
possession.  * * * In a number of earlier cases, this 
court has held that a possessor's intent not to deprive 
others of their property does not prevent the 
possessor from acquiring title to that property 
through adverse possession.  

Adverse possession, as stated generally in the first 
installment of this article, technically relates to the 
acquisition of fee title due to the occupation of another 
person’s property.  Prescription, on the other hand, 
although many times used to describe adverse possession, 
really concerns the acquisition of an easement over the land 
of another.  But the distinction does not only relate to the 
type of interest that is acquired by the possessor, but also 
the requirements that the possessor must satisfy in order to 
acquire the particular interest.  In the case of prescription, 
the true owner may still be in possession of the land (a 
situation that will prevent adverse possession from 
occurring), and yet the possessor may nonetheless acquire 
an easement, a lesser interest in the property.  There is, 
however, a method of preventing the acquisition of such an 
easement by prescription.  It is found in G.L.c. 187, §3, 
which states: 

If a person apprehends that a right of way or other 
easement in or over his land may be acquired by 
custom, use or otherwise by any person or class of 
persons, he may give public notice of his intention 
to prevent the acquisition of such easement, by 
causing a copy of such notice to be posted in a 
conspicuous place upon the premises for six 
successive days, and such posting shall prevent the 
acquiring of such easement by use for any length of 
time thereafter; or he may prevent a particular 

person or persons from acquiring such easement by 
causing a copy of such notice to be served upon him 
or them as provided by law for the service of an 
original summons in a civil action.  Such notice 
from the agent, guardian or conservator of the 
owner of land shall have the same effect as a notice 
from the owner himself.  A certificate, by an officer 
qualified to serve civil process, that such copy has 
been served or posted by him as above provided, if 
made upon the original notice and recorded with it, 
within three months after the service or posting, in 
the registry of deeds for the county or district in 
which the land lies, shall be conclusive evidence of 
such service or posting. 

It should be noted, however, that posting such a notice will 
not prevent the acquisition of full fee title if the other 
requirements of adverse possession are met.  See Rothery v. 
MacDonald, 329 Mass. 238, 107 N.E.2d 432. 

The case of Sea Pines Condominium III Association v. 
Steffens, —Mass.App.Ct.—, —N.E.2d— (2004), which is 
a very recent action involving adverse possession, involved 
a situation where the association of a condominium had 
over a period of many years cleared brush and bushes from 
adjacent land owned by another party in an effort to keep 
the water view to Cape Cod Bay clear.  The land that was 
cleared was “wild” land, and there was a discussion 
regarding adverse possession as to such land, but the court 
felt that the actions taken were sufficient to satisfy the 
requirements that must be met requiring possession of such 
land.  But the interesting part of the case revolved around 
the procedural issue as to whether the condominium unit 
owners organization was a proper party to maintain an 
adverse possession action.  In discussing the “proper 
plaintiff” the court noted: 

As a general rule, unincorporated associations lack 
the capacity to sue and be sued, see Save the Bay, 
Inc. v. Department of Pub. Utils., 366 Mass. 667, 
675 (1975), but G.L.c. 183A, §10(b)(4), creates an 
exception for condominium associations.  Belson v. 
Thayer & Assocs., 32 Mass. App. Ct. 256, 256 n.1 
(1992).  Section 10(b)(4), as inserted by St. 1963, c. 
493,  1, specifically empowers the organization of 
unit owners (whether corporation, trust, or 
unincorporated association) “[t]o conduct litigation 
and to be subject to suit as to any course of action 
involving the common areas and facilities or arising 
out of the enforcement of the by laws, 
administrative rules or restrictions in the master 
deed.” The authority to litigate matters concerning 
the condominium common areas in fact resides 
exclusively in the condominium unit owners 
organization.  See Cigal v. Leader Dev. Corp., 408 
Mass. 212, 217 218 (1990); Strauss v. Oyster River 
Condominium Trust, 417 Mass. 442, 445 (1994).  
(Footnotes omitted). 
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Although it is clear under the statute that the condominium 
unit owners organization has the exclusive authority to 
litigate matters concerning the condominium common 
areas, the court noted that there was some question as to 
whether the case concerned the condominium common 
areas at all because, as all parties agreed, the land claimed 
under the plaintiffs' complaint had not been submitted to 
the provisions of G.L.c. 183A by a master deed or any 
amendment thereto. 

We are aware of no other appellate case in 
Massachusetts (or, for that matter, in any other 
State) involving a claim of adverse possession by a 
condominium association or trust to land beyond the 
boundaries of the land submitted to the 
condominium form of ownership under its master 
deed.  [The defendant] presses two related 
arguments regarding the lack of statutory authority 
for the association to maintain this action.  First, 
[the defendant] observes that the association's 
authority under G.L.c. 183A, §10(b)(4), to conduct 
litigation is limited to “any course of action 
involving the common areas” [and] since the 
claimed land is not now part of the common areas, 
[the defendant] reasons, the authority to conduct 
litigation claiming the land is beyond the power 
conferred by the statute.  Second, [the defendant] 
points to the requirement, under G.L.c. 183A, 
§5(b)(2)(iii), as amended by St. 1998, c. 242,  5, for 
the consent of at least 75 per cent of condominium 
unit owners and 51 per cent of their first mortgagees 
to any addition of land to the condominium.  
(Footnote omitted). 

But the court said neither statutory provision barred the 
action.  

The landscaping activities on which the plaintiffs’ 
claim of title rests all occurred incident to the 
association's discharge of its role in maintaining the 
common areas of the condominium.  In that respect, 
we consider the claim to arise out of a “course of 
action involving the common areas,” viz., the 
association's maintenance of the common areas.  It 
would be anomalous indeed to recognize an 
unincorporated condominium association as a 
proper party with capacity to sue in the manner 
contemplated by the condominium statute in 
disputes arising from its activities on the common 
areas, but to ignore its status as a condominium 
association in a controversy arising from the 
impacts on adjacent land of its operation of the 
condominium.  Such a view would frustrate the 
purpose of the provisions of c. 183A establishing 
and recognizing the organization of unit owners, in 
whatever form created, as the proper entity to 
administer matters of common concern to the 
condominium unit owners.  (Footnotes omitted.) 

We are likewise unpersuaded by [the defendant’s] 
contention that the association was required by 
G.L.c. 183A, §5(b)(2)(iii), to obtain the consent of 
unit owners and mortgagees before bringing suit on 
a claim of adverse possession.  If the association has 
acquired the claimed portion of [the defendant’s] 
land by adverse possession, it has done so by means 
of its long continued use of the land, rather than by 
the present litigation; the complaint for declaratory 
judgment seeks merely to confirm the effect of that 
historic use, by operation of law.  In that respect, the 
situation is analogous to an action seeking 
determination of title to littoral land following 
accretion.  See, e.g., Lorusso v. Acapesket 
Improvement Assn., Inc., 408 Mass. 772, 780 782 
(1990).  Though G.L.c. 183A does not specifically 
address the present circumstances, we see no reason 
to construe it in the narrow manner [the defendant] 
urges, particularly where the unit owners have 
acquiesced in the association’s maintenance 
activities on the disputed land, have paid their 
proportionate shares of the cost of such maintenance 
as incurred, and confirmation of the title thus 
acquired (if the claim is successful) would inure to 
the benefit of the association as a whole.  Moreover, 
[the defendant’s] argument, pressed to its limits, 
would preclude a condominium association from 
raising a valid statute of limitations defense in an 
action naming it as defendant in an action for 
recovery of land, unless it first obtained the consent 
of its unit owners and their mortgagees.  [Footnotes 
and references to footnotes omitted.] 

Adverse possession can apply as against a mortgagee.  But 
how can this be, since possession by the owner of the 
property is not inconsistent with the relationship between 
mortgagor and mortgagee?  The answer is found in G.L.c. 
240, §15.  That statute provides: 

If the record title of land or of easements or rights in 
land held and possessed in fee simple is encumbered 
by an undischarged mortgage or a mortgage not 
properly or legally discharged of record, and the 
mortgagor and those having his estate therein have 
been in uninterrupted possession of the land or 
exercising the rights in easements or other rights in 
land, either for any period of twenty years after the 
expiration of the time limited in the mortgage for 
the full performance of the condition thereof, or for 
any period of twenty years after the date of a 
mortgage not given to secure the payment of money 
or a debt but to secure the mortgagee against a 
contingent liability which has so ceased to exist that 
no person will be prejudiced by the discharge 
thereof, the mortgagor, or those having his estate in 
the land, or exercising the rights in easements, or 
any person named in section eleven, may file a 
petition in the land court; and if, after such notice by 
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publication or otherwise as the court orders, no 
evidence is offered of a payment on account of the 
debt secured by said mortgage within such period of 
twenty years after the expiration of the time limited 
for the performance of the condition thereof, or of 
any other act within said time in recognition of its 
existence as a valid mortgage, or if the court finds 
that such contingent liability has ceased to exist and 
that the mortgage ought to be discharged, it may 
enter a decree, reciting the facts and findings, which 
shall, within thirty days after its entry, be recorded 
in the registry of deeds for the county or district 
where the land lies, and no action to enforce a title 
under said mortgage shall thereafter be maintained.  
Two or more persons owning in severalty different 
portions or different interests, such as are described 
in section eleven, in the land subject to the mortgage 
may join in one petition, and two or more defects 
arising under different mortgages affecting one 
parcel of land may be set forth in the same petition.  
If the petition is contested, the court shall make an 
appropriate order for separate issues. 

Note that the statute speaks in terms of twenty years, the 
period of adverse possession, and requires the expiration of 
that period since the stated maturity date in the mortgage 
(in the case of a mortgage securing the payment of money) 
with no payment during that time being made on the 
mortgage, or (in the case of a mortgage securing a non-
money obligation) since the recording of the mortgage. 

Mechanics Liens - Gone in 120 Days? 
– Pamela Butler O’Brien 

Underwriting Counsel 

our title reveals a G.L.c. 254, §2 Notice of Contract 
filed last year and nothing more.  Title is fine; the lien 

has expired, right?  They didn’t record a Statement of 
Account within 120 of the Notice of Contract so it must be 
gone, right? Not necessarily so. 

The mechanics lien law was originally established, and 
continues to be, a law designed to protect those who 
furnish labor or materials used to improve real property.  
As it is a statutory animal, the courts have consistently 
required strict compliance with the statute in determining 
both the priority and the validity of lien.  Strict compliance 
with the statute provides protection for the furnishers of 
labor and material that are not extinguished by the mere 
lapse of time and create a trap for the unwary real estate 
conveyancer. 

The first step toward perfecting a mechanics lien is to file a 
notice of contract.  With either a §2 or §4 lien, the  

contractor or subcontractor, as the case may be, may file a 
notice of contract any time after the execution of the 
contract, but not later than the earlier of: (1) sixty days after 
the notice of substantial completion; (2) ninety days after 
the recording of a notice of termination; or (3) ninety days 
after last furnishing labor or materials.  Since the notice of 
contract may be filed or recorded any time after execution, 
work to be performed under the contract may not even have 
begun at the time of filing or recording.  The statute does 
not require an anticipated completion date to be part of the 
Notice of Contract, so there is no way to determine from 
the record title when work is to be done.  The second step 
to perfecting either the §2 or §4 lien is filing a Statement of 
Account.  The statute requires that the Statement of 
Account be filed or recorded within the earlier of:  (1) sixty 
days after the filing or recording of the notice of substantial 
completion; (2) ninety days after filing or recording of the 
notice of termination; or (3) ninety days after materials 
were last furnished or work was last performed.  This 
requirement leads to the first common mistake, thinking 
that the Notice of Contract is dissolved if a Statement of 
Account is not filed within 120 days of the Notice of 
Contract.  The lien has not necessarily dissolved at this 
time.  If the contractor is continuing to work on the 
property, and the owner has not filed a notice of 
termination, the countdown may not even have begun to 
run.  It is this uncertainty that makes it impossible to 
determine of record when the lien will be dissolved and 
thus creates a cloud on title until such time the lien is 
released or a notice of termination or notice of substantial 
completion is filed or recorded. 

A second common misconception is that the account 
contained in the original notice of the contract as set forth 
in a §4 lien is equivalent of the Statement of Account filed 
in connection with a §2 lien, and will begin to count the 
running of the 120 days that will dissolve the lien.  But care 
must be taken to remember that the notice of contract may 
be filed at any time after execution of the contract and may 
bear no relationship to the date work was actually 
performed or whether or not work is continuing to be 
performed under the contract. 

What to do when faced with a Notice of Contract in your 
title?  Of course a release of lien is always an acceptable 
solution.  Sometimes, however, that is not the practical 
answer to your particular situation.  The work that was the 
subject of the notice of contract may have ended some time 
ago, perhaps even with a previous owner.  Sometimes there 
was a dispute between the contractor and the homeowner 
and the contractor refuses to provide the release despite 
having been paid for work done.  In any of these cases, feel 
free to contact your local Stewart Title underwriter for 
assistance in providing practical solutions to real problems. 

Y 

Page 6 – Fall 2004, Vol. 3, No. 4 



Stewart Title Guaranty Company  The Massachusetts Focus 

Paralegal Page 
– Donald A. Brown 

Boston Office Paralegal 

n connection with the Premium Calculations example in 
the Paralegal Page from the Spring 2004 edition of The 

Massachusetts Focus, Volume 3, Number 2, regarding 
unusual premium calculations, this is a question and 
answer session to show how we increase coverage by way 
of an endorsement to the existing Policy.  

Question:  If I am handling a residential refinance 
transaction and the owner inquires about increasing the 
amount of their owner’s coverage how would we do this? 

Answer:  The way we would actually submit and account 
for these situations are as follows: 

Example 1.  The first thing we would do is review the 
existing owner’s policy to see what the policy says and, in 
particular, the amount of insurance.  If the policy contained 
inflation protection, the owner’s policy increases in 
coverage for the first five years by 10% of the original face 
amount of the policy.  (So, if the policy was for $100,000, 
and five years have passed the amount of coverage 
provided would be $150,000.) 

We would then calculate the new premium for the 
additional amount of insurance.  In order to determine the 
amount of insurance you would review the loan amount of 
the new loan you are being asked to insure and the new 
appraisal of the property.  These are reasonable things to 
base the new amount of insurance on.  One thing we do 
have to remember in these cases is if you are treating the 
premium calculation as a simultaneous issuance, the 
amount of loan coverage cannot exceed the amount of the 
owner’s coverage that you are increasing.  That is, if the 
loan amount of coverage exceeds the owner’s amount we 
would subtract the difference, and calculate the additional 
amount of loan coverage.  (See Example 2 below.) 

The next thing you would do is find what is called a change 
endorsement.  You can find it on our company software 
Stewart Docs or on our local company website 
www.stewartma.com.  On the website, click on Agent 
Support, go to the second set of tabs, click on 
Endorsements.  There is a change endorsement here as well 
that you can use. 

This is how we would fill out the change endorsement to 
the existing owner’s policy: You plug in the serial number 
of the policy you are updating.  Second, you would add the 
following language in the body on the endorsement: “Said 
Policy is hereby amended by adding the following: In 
Schedule A, the Amount of Insurance is increased from 
$100,000 to $150,000.”  You could also put a sentence in 
mentioning the loan policy that you are issuing in 
conjunction with this endorsement.  Another example, if 
you were issuing this endorsement simultaneously with a 

new loan policy, would be to insert the language “Issued 
simultaneously with loan policy no.— .”  When you are 
done with this process you would remit the endorsement 
along with the proper check to our Policy Accounting 
Department.  

Example 2.  If the loan amount was for $150,000, and the 
additional amount of owner’s coverage was for $50,000, 
we could only do the simultaneous issuance change up to 
the $50,000, subtract $50,000 from $150,000.00, and the 
result would be 100,000.  Loan premium would need to be 
charged for that amount. 

Breaking News 

In recently going online to the www.masslandrecords.com, 
I found that they have added six new Registries to their 
site: Berkshire, North, Middle, South, Franklin, and 
Hampshire counties.  You can also get there by accessing 
the Massachusetts Secretary of State’s website at 
www.state.ma.us/sec/index.htm. 

Stewart Spotlight 

 

Andy Graham 

he Stewart Spotlight is a new feature to our quarterly 
newsletter that will enable our agents to get to know 

the names and faces of our staff.  Andrew Graham is the 
first to be spotlighted.  

Andy has been with Stewart Title since September of 2002 
in the capacity of Policy Accounting Assistant.  Many of 
you may know Andy through your requests for insured 
closing letters.  In addition to working full time for us, 
Andy is working towards his degree at Bunker Hill College 
and coaches baseball.  His interests include sports, 
electronics and computers. 

We would also like to take this opportunity to congratulate 
Andy on his recent promotion to Legal Assistant here at 
Stewart Title, and also thank him for his consistent 
dedication and hard work for Stewart. 

I 

T
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Title Insurance Claims and Lessons for 
Improved Underwriting: The Missed 
Tenancy 

– Richard Urban 
Vice President and Massachusetts State Counsel 

nbeknownst to common perception, title insurance 
claims do get filed with Stewart.  Although claims are 

not popular topics of conversation for a variety of reasons, 
they, however, present opportunities for agents to learn 
about mistakes so that they don’t find themselves in similar 
predicaments. 

Stewart’s claims management system is designed so that 
claims are handled in the field.  My colleague Pam O’Brien 
and I handle Massachusetts claims, and if you’ve never had 
the occasion to discuss a claim with either of us, well, keep 
up the good work! 

Conveyancing these days requires an attorney to at least 
recognize, if not comprehend, a smorgasbord of legal 
practice areas such as probate, bankruptcy, corporations, 
condominiums, trusts, etc.  I’ve always referred to the state 
of conveyancing in Massachusetts as evolving into a full 
contact sport in which we are getting more and more 
removed from the days of touch football. 

Claims are no different.  They also run the full gamut of 
practice areas.  Occasionally, though, identical scenarios 
may present themselves in a number of claims.  Although it 
might be dramatic and histrionic to describe such claims as 
a “pattern,” nevertheless their frequency makes them 
worthwhile to discuss because of both their troublesome 
nature and exposure to loss to a title insurance company, 
under the respective title insurance policy, and to a closing 
attorney, particularly in a purchase transaction in which a 
title certification is given as required by G.L.c. 93, §70.   

For example, various claims have been recently filed under 
both owners and loan policies in which tenancies-by-the-
entirety were misinterpreted: 

• A 1966 deed to “John Doe and Jane Doe, husband and 
wife.”  Jane dies in the early ‘80s.  In 1992, John 
remarries and conveys the title to the property to 
himself and his new wife as tenants-by-the-entirety.  
John subsequently dies.  Second wife produces a death 
certificate and an estate tax lien affidavit for John and 
subsequently sells the property to the insured owners as 
the “surviving” tenant-by-the-entirety. 

There’s no question that the second wife was certainly a 
surviving tenant-by-the-entirety upon John’s death 
pursuant to the tenancy established in 1992.  
Unfortunately, though, the earlier 1966 deed failed to 
properly establish an initial, unequivocal, tenancy-by-
the-entirety.  It created a tenancy-in-common and, thus, 
when John remarried and conveyed his interested to his 

new wife, he could only convey what he owned at the 
time, namely, his own interest arising from the 1966 
deed as well as any interest he picked up from Jane’s 
estate.  In this case, the complexity of the claim 
increased since no probate existed for Jane; it was later 
determined that she died intestate survived by children 
from John’s first marriage to her.  Moreover, these 
same children were now found to be estranged from 
John’s second surviving wife.   

• A 1974 deed to “John Doe and Jane Doe, husband and 
wife, tenants in common.”  John dies thereafter; Jane 
then conveys the property to the insureds as a purported 
surviving tenant-by-the-entirety.  Jane is now deceased 
as well and, although neither she nor John have a 
probate, they both died intestate and survived by 
children. 

• A 1992 deed to, simply, “John Doe and Jane Doe.”  
Jane dies in 1999 and an estate tax lien affidavit from 
the surviving spouse lists a variety of properties, 
(including one that is later insured) which were held by 
the Does as tenants-by-the-entirety.  John conveys title 
to insured owners as a purported surviving tenant-by-
the-entirety.  A probate exists for Jane; she dies 
intestate, and multiple children are named in the 
probate petition. 

In each of the above examples, the one critical reference 
that is missing from each grantee clause is a clear and 
succinct statement that title is being held as “tenants-by-
the-entirety.  A reference to the marital status alone; i.e., 
“husband and wife,” is not enough to establish a tenancy-
by-the-entirety in a deed.  G.L.c. 184, §7 states that: 

A conveyance or devise of land to two or more 
persons or to husband and wife, except a mortgage 
or a devise or conveyance in trust, shall create an 
estate in common and not in joint tenancy, unless it 
is expressed in such conveyance or devise that the 
grantees or devisees shall take jointly, or as joint 
tenants, or in joint tenancy, or to them and the 
survivor of them, or unless it manifestly appears 
from the tenor of the instrument that it was intended 
to create an estate in joint tenancy.  A devise of land 
to a person and his spouse shall, if the instrument 
creating the devise expressly so states, vest in the 
devisees a tenancy by the entirety. 

In essence, the statute remains consistent with some 220 
years of statutory and common law disfavor of establishing 
survivorship tenancies in a deed unless expressly stated, 
regardless of the fact that a husband and wife are involved.1 

                                                           
1 For excellent discussions of the historical underpinnings 
of what is now G.L.c. 184, §7, especially as it relates to the 
creation of tenancies by the entirety, see Hoag v. Hoag, 
213 Mass. 50, 99 N.E. 521 (1921) and the more recent case 

U 

Page 8 – Fall 2004, Vol. 3, No. 4 



Stewart Title Guaranty Company  The Massachusetts Focus 

The resolution of claims such as the ones presented here 
can range from the conventional to the complex.  It begins 
with assimilating and assembling as much information as 
possible relative to the family status of the deceased spouse 
whose interest, and tenancy, was misinterpreted. 

For example, is there a probate?  An existing probate for 
the estate of the deceased spouse will identify the names 
and addresses of family members that can be reached for 
assistance.  The need to file a probate simply compounds 
the problem of obtaining release deeds from heirs or 
devisees. 

Does any suggestion of estrangement exist within the 
family?  Children of the deceased spouse are typically 
being notified for the first time that they may have 
succeeded to an interest in a piece of property that they 
never knew about.  Sometimes they are many years 
removed from the date of a parent’s death and the 
unexpected request for a release deed will be greeted with 
suspicion and reservation.  In a situation in which a child is 
estranged from a deceased parent, cooperation is not only 
unlikely but a demand for money can be anticipated as 
well, although such a demand is not uncommon even with 
otherwise cooperative heirs or devisees. 

However, while a conventional cure in the form of release 
deeds is much preferred and desired, immediate 
capitulation to an heir whose response is unreasonable and 
extortionist does not have to be made.  The subject deed 
should be closely scrutinized to see if it “manifestly 
appears,” as suggested by G.L.c. 184, §7, that a joint 
tenancy was intended.  

Moreover, if the surviving spouse and the majority of the 
heirs are cooperative, and if there are only one or two heirs 
that feel they’ve struck the mother lode and are making 
simply outrageous demands for money, then it may be 
worthwhile to examine the merits of a reformation action 
based on mutual mistake and/or a mistake of the deed’s 
draftsman.  See, for example, Franz v. Franz, 308 Mass. 
262, 32 N.E.2d 205 (1941).  Testimony from at least the 
surviving spouse will be helpful to establish the intent of 
the parties at the time the subject deed was prepared and 
executed, and the threat of litigation may cause 
unreasonable minds to become more practical and fair. 

In summary, don’t rely on a reference to only the marital 
status of two individuals in a grantee clause of a deed in 
order to conclude that a tenancy-by-the-entirety or even a 
simple joint tenancy has been created.   

                                                                                                
of DiCenzo v. Board of Assessors of the Town of 
Framingham, 372 Mass. 523, 526, 362 N.E.2d 913, 915 
(1977). 

Title Standard Spotlight 
– Ward P. Graham 

New England Division Counsel 

his issue of The Massachusetts Focus presents an 
opportunity to take a look at REBA Title Standard 

No. 20, Levy of Execution by Sale (a.k.a. “the Sheriff’s 
Sale Title Standard”).  In this article, we will particularly 
focus on a revision to that title standard in May of 2000, 
which makes passing on sheriff’s sale titles much easier 
than before but which, based on the phone calls I receive, 
has evaded the attention of many practitioners. 

As of May, 2000, Title Standard No. 20 provides as 
follows: 

A title based on a levy of execution is not on that account 
defective if title into the judgment debtor is acceptable, 
and: 

A. (1) there was compliance with the procedural 
requirements of G.L.c. 236 which may be 
evidenced by full and detailed recitations in the 
sheriff's deed as to the required elements; 

 (2) more than one year has passed; 
and 

 (3) notice by personal service or mail has been given 
to the record owner and all junior creditors of 
record as of the date of the sale; 
or 

B. more than 21 years have passed since the recording 
of the sheriff's deed and the record discloses no 
evidence of any action to redeem or set aside the 
conveyance; 
or 

C. there is of record a decree confirming the validity of 
the sale under G.L.c. 237. 

The introductory clause and Items A (1), B and C are 
essentially the same as in the prior version of the title 
standard.  Items A (2) and A (3) are new and the items 
upon which we’ll focus in this article. 

Previously, in passing on a sheriff’s deed title, not only did 
you have to make sure that all the appropriate statutory 
prerequisites were met,1 but you also had to either wait 21 

                                                           
1 These are derived primarily from sections 27, 28 and 49A 
of G.L.c. 236 and are listed in the Comment to the title 
standard as follows: 

The procedural requirements of G.L.c. 236 include: 

(a) a sale by public auction to the highest bidder; 

(b) an officer's return; 

T
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years to see if any kind of challenge was made to the 
sheriff’s sale or you had to find on record (or put on record) 
a Writ of Entry pursuant to G.L.c. 237 or some other court 
judgment affirming the sheriff’s sale or the title derived 
from it.  This was despite the fact that G.L.c. 236, §33 
provides only a right of redemption for one year.  That has 
now been recognized with the addition of the one-year 
provision of Item A (2). 

Being in the nature of a forfeiture proceeding, however, 
sheriff’s sales, although pursuant to an execution issued by 
a court after a judgment for the creditor in an underlying 
debt action, have been suspect on the basis of due process 
concerns.  Those, too, have been addressed in the revised 
title standard by the addition of Item A (3) on the basis of 
two cases cited at the end of the title standard: Teschke v. 
Keller, 38 Mass.App.Ct. 627, 650 N.E.2d 1279 (1995) and 
Bahnan v. PHNB Realty, Inc., 48 Mass.App.Ct. 909, 719 
N.E.2d 518 (1999), rev. den. 430 Mass. 1115, 724 N.E.2d 
709 (2000).   

Section 27 of the statute has always provided for delivery 
of notice to the debtor as one of the procedural criteria for a 
sheriff’s sale and that is one of the procedural prerequisites 
listed in the Comment to the Sheriff’s Sale Title Standard.  
See footnote 1, supra.  Notice that the requirement is to 
deliver notice to the debtor.  What is missing from both the 
statute and the listing of prerequisites in the title standard is 
a requirement that notice be given to junior interest holders, 
including mortgagees or intervening title holders.  That 
omission was the subject of the Teschke2 and Bahnan3 

                                                                                                

                                                                                               

(c) a sheriff's deed recorded within three months after 
the sale, if there was any intervening conveyance by 
the debtor; 

(d) written notice of the time and place of sale (i) 
delivered by the officer to the debtor 30 days at least 
prior to sale, (ii) posted in a public place in the town 
where the land lies and two adjoining towns in the 
same county, and (iii) published once in each of 
three successive weeks, the first not less than 21 
days prior to sale in a newspaper published in the 
town where the land lies; 

(e) a deed recorded within six years of levy or any 
bringing forward of the same. 

2 In Teschke, the Appeals Court, analogizing (as did the 
Land Court) to notice of tax sale cases, primarily Christian 
v. Mooney, 400 Mass. 753, 511 N.E.2d 587 (1987) and the 
renowned Mennonite Bd. of Missions v. Adams, 462 U.S. 
791, 103 S.Ct. 2706, 77 L.Ed.2d 180 (1983), concluded 
that the failure to provide personal notice to mortgagees of 
record prior to the sheriff’s sale (in this case, well more 
than 30 days prior) was a violation of due process and 
invalidated the sale despite the statutory posting and 
publishing. 

cases and has been addressed in Item A (3) of the revised 
title standard in providing for notice to not just the debtor, 
but also to the record owner and junior creditors.  In 
particular, support for the wording of Item A (3) as a 
criterion for us as title counsel and conveyancers to rely on 
can be found in the following quote from the Bahnan case: 

This court in Teschke v. Keller, 38 Mass.App.Ct. 
627, 650 N.E.2d 1279 (1995), held that a sheriff's 
sale conducted pursuant to G.L.c. 236, §28, without 
actual notice to a junior mortgagee violated its due 
process rights afforded by the Fourteenth 
Amendment to the United States Constitution.  The 
judge correctly rejected Bahnan's attempt to 
narrowly confine Teschke on the basis that this case 
does not involve a junior mortgage interest.  In 
Teschke, we relied on Mennonite Bd. of Missions v. 
Adams, 462 U.S. 791, 103 S.Ct. 2706, 77 L.Ed.2d 
180 (1983), in which the Supreme Court stated that 
"[n]otice by mail or other means as certain to ensure 
actual notice is a minimum constitutional 
precondition to a proceeding which will adversely 
affect the liberty or property interests of any party 
. . . if its name and address are reasonably 
ascertainable."  See Teschke v. Keller, supra at 633, 
650 N.E.2d 1279. 

Bahnan, supra at 910, 719 N.E.2d at 519.  Further support, 
with one little caveat, comes from a Supreme Judicial 
Court case decided just under a year after Bahnan, Town of 
Andover v. State Financial Services, Inc., 432 Mass. 571, 
736 N.E.2d 837 (2000).  In an action by a taxpayer to 
vacate a tax title foreclosure proceeding more than four 
years after the decree was entered, the SJC revisited the 
issue of the kind of notice to be afforded a taxpayer in a tax 
title foreclosure proceeding.  The taxpayer, of course, said 
that it was entitled to actual, in-hand service. 

The Court properly rejected that notion, citing, inter alia, 
the classic United States Supreme Court notice/due process 
cases of Mullane v. Central Hanover Bank & Trust 
Company, 339 U.S. 306, 70 S.Ct. 652, 94 L.Ed. 865 
(1950), Mennonite, supra, and Tulsa Professional 
Collection Servs., Inc., v. Pope, 485 U.S. 478, 108 S.Ct. 
1340, 99 L.Ed.2d 565 (1988).  While certainly agreeing 
with the basic Mullane principle that due process requires 
“notice reasonably calculated, under all of the 
circumstances, to apprise interested parties of the pendency 
of the action and afford them an opportunity to present 

 
3 In Bahnan, the Appeals Court addressed the situation in 
which a title holder downstream from the debtor, whose 
deed was recorded after the execution but almost two 
months prior to the sheriff’s sale, received no personal 
notice of the sale and, again, found such failure to be 
constitutionally deficient. 
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their objections,”4 the Court has a slight disagreement with 
the United States Supreme Court’s elucidation of this 
concept in Mennonite when the Court says, "[n]otice by 
mail or other means as certain to ensure actual notice is a 
minimum constitutional precondition to a proceeding 
which will adversely affect the liberty or property interests 
of any party, whether unlettered or well versed in 
commercial practice, if its name and address are reasonably 
ascertainable."5 The SJC’s slight disagreement relates to 
the type of mail. 

Accordingly, it is likely that Massachusetts courts, if faced 
with the question, will require that notices under G.L.c. 
236, §28, like those under the tax title statues and the 
mortgage foreclosure statute (G.L.c. 244, §14) be sent by 
certified mail and not just regular mail in a case where the 
debtor, a subsequent owner or a junior lienholder alleges, if 
not actually proves, that he or she never got the notice 
despite their mailing address being readily ascertainable by 
the record title or otherwise. 

One last issue:  How do we establish compliance with both 
the procedural requirements and the notice requirements 
for purposes of record title?  The Sheriff’s Sale Title 
Standard helps us out with that.  Comment No. 2 states:  
“Evidence of compliance with the procedural and notice 
requirements should be preserved for the record by an 
affidavit under the provisions of G.L.c. 183, §5B.”  
However, the sheriff’s return, if, as cautioned by Caveat 
No. 1 of the title standard, contains a detailed enough 
description of his actions, the return may be used to 
establish some or all of the requirements.  Cautionary 
conveyancers and title counsel may also ask for copies of 
the so-called “green cards” (certified mail return receipt 
cards) in an attempt to verify actual receipt whenever 
possible but more so for interest holders other than the 
debtor.  Keep in mind, however, that actual receipt is not a 
constitutional requirement, as discussed in the State 
Financial Services case.  And well it ought not be, not only 
for the reasons discussed in that case, but also from the 
standpoint that many debtors, for obvious reasons, refuse to 
accept any certified mail. 

 

It appears that, in the SJC’s view, at a minimum, the form 
of mail to be used for due process notice purposes is 
certified (or registered) mail.  In discussing the notice 
provisions of the tax title foreclosure statute, the SJC 
discusses favorably its requirement of certified mail in such 
a way as to indicate that this is the form of mail that meets 
at least minimum due process standards.  The SJC put it 
this way: 

By requiring certified mail, as opposed to first class 
mail, our notice statute not only satisfies due 
process, but provides greater assurance to our 
property owners that notice will actually be 
received.  Compare G.L.c. 60, §66 and G.L.c. 4, §7, 
Forty-fourth, with Mennonite v. Adams, supra, at 
800, 103 S.Ct. 2706.  See Weigner v. City of N.Y., 
[852 F.2d 646,] 650-651 [(2d Cir. 1988)] 
(recognizing certified mail's superiority to regular 
first class mail for providing notice).  Sending 
notice by certified mail with a return receipt 
increases the likelihood the letter will reach its 
intended recipient.  See id. at 650 (explaining 
advantages of certified mail). 

                                                           
4 State Financial Services, Inc., supra, at 574, 736 N.E.2d 
at 839, quoting Mullane, supra, 339 U.S. at 314. 
5 Id., quoting from Mennonite, supra, 462 U.S. at 800. 
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