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Manager’s Corner 
– Thomas M. Flynn 

Vice President and 
New England Division Manager 

Stewart Reports Earnings for Third 
Quarter 

tewart Information Services 
Corporation (NYSE-STC) reported 

net earnings of $62.2 million for the first 
nine months of 2004 compared to $103.0 
million for the first nine months of 2003.  
Total revenues for the first nine months 
were $1.6 billion, down four percent from 
the previous year. 

Home Sales Forecast 

The National Association of Realtors 
announced that existing home sales are 
expected to jump 7.9 percent to $6.58 
million in 2004, well above last year’s 
record.  They also project that for 2005, 
the second highest level on record at 
$6.38 million sales is forecasted.  Higher 
median prices are projected as well.  The 
national median new-home price should 
increase 8.9 percent to $214,600, and the 
median existing-home price is projected 
to rise 7.9 percent to $182,500. 

Massachusetts Lenders Shy Away 
from New State Regulations 

The Massachusetts Division of Banks, due 
to pressure from lenders, recently issued 
emergency regulations that apply to all 
applications for a refinancing taken on or 
after November 7, 2004.  The decision is 
in response to lender objections to recent 
state legislation containing suitability 
standards for home loans.  The enactment 
of the legislation prompted some lenders 
to reportedly pull out of the Massachusetts 
refinance market, as the provision was not 

limited to high-cost home loans and 
increased the likelihood of contested 
foreclosures.  The emergency regulation, 
209 CMR 53.00, was issued pursuant to 
G.L.c. 183, §28C, also known as the 
prohibition on knowingly refinancing a 
home loan that was consummated within 
the prior 60 months unless the refinancing 
is in the borrower’s interest.  According to 
the Division, emergency regulations 
remain in effect for 90 days.  During the 
90-day timeframe, the Division will 
conduct a public hearing to receive 
comments on making the emergency 
regulations permanent or making any 
amendments to the regulations. 

Five Year Combined Hold 
Period Required to Exclude 
Gain under IRC §121 

– Robert “HB” Buckner 
Asset Preservation Inc., 

a Subsidiary of Stewart Title Company 

ome taxpayers take advantage of 
exchanges and the tax deferral 

available under IRC §1031 and later 
convert their former rental house to a 
principal residence to qualify for the tax 
exclusion available under IRC §121. 

On October 22, 2004, President Bush 
signed into law corporate and foreign tax 
legislation that also contained a provision 
affecting IRC §1031.  Under this 
provision, an Exchanger who performs an 
IRC §1031 tax deferred exchange into a 
rental house as replacement property and 
later the rental house is converted into the 
Exchanger’s principal residence, is not 
allowed to exclude gain under the 
principal residence exclusion rules of IRC 
§121 unless the sale occurs at least five
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years after the closing date of the replacement property 
purchase.  The Conference Agreement on H.R. 4520 
includes the following provision to amend §121(d): 

Sec. 840.  Recognition of gain from the sale of a 
principal residence acquired in a like-kind exchange 
within 5 years of sale. (10) PROPERTY 
ACQUIRED IN LIKE-KIND EXCHANGE -- If a 
taxpayer acquired property in an exchange to which 
section 1031 applied, subsection (a) shall not apply 
to the sale or exchange of such property if it occurs 
during the 5-year period beginning with the date of 
the acquisition of such property. 

The change to IRC §121 is effective for principal residence 
sales occurring on or after October 22, 2004, and all 
investors who previously acquired their current residence 
through a §1031 exchange within the past three years will 
now have to wait at least two more years before selling 
their residence to exclude the gain.  This assumes they 
meet the two-out-of-five-year principal residence test. 

The result of this additional requirement to IRC §121 is 
that an investor exchanging into a rental house, which is 
later converted to a principal residence, will have to wait a 
minimum of five years to exclude capital gain under IRC 
§121 (subject to the maximum exclusion restrictions of 
$500,000, if married and filing jointly; $250,000 if filing as 
a single person).  Also note that the Exchanger must 
initially intend to hold the replacement property for 
investment.  There is no defined “holding period” as to 
how long a property must be held to be considered held for 
investment. 

Cost Recovery/Deprecation 
Capital gain taxes must be paid on the cost recovery 
(“depreciation”) taken after May 6, 1997 (at 25%), but may 
exclude additional gain on the principal residence, up to the 
maximum amounts allowed by §121. 

How Long to Rent the 1031 Property? 
Section 1031 of the tax code does not provide a defined 
“holding period” for investment properties.  The time 
period the property is held is only one factor the IRS may 
look at to determine the taxpayer’s intent to hold for 
investment.  The IRS can examine all the other facts and 
circumstances that may or may not support the intent to 
hold for investment. 

Some legal and tax advisors recommend that a taxpayer 
hold a 1031 exchange property for a minimum of at least 
twelve months.  The reason for this is that a holding period 
of twelve or more months results in the taxpayer reflecting 
the property as an investment property in two tax filing 
years.  Another perspective is holding the 1031 exchange 
property for at least two years.  In one Private Letter Ruling 

(PLR 8429039), the IRS stated that a minimum holding 
period of two years was sufficient.  Many legal and tax 
advisors believe two years is a conservative holding period, 
provided there are no other significant factors to contradict 
the investment intent.  

An Example 

An Exchanger completes an exchange for a rental home 
that is held for investment and rents the property out for 
two years.  The exchanger decides to move into their 
former rental house and live it in as their principal 
residence.  Under the new law, the Exchanger will then 
have to wait for at least three years before selling the 
principal residence and excluding gain under IRC §121. 

Stewart Spotlight 

 

Arlan Montalbine 

he Stewart Spotlight is a recent feature to our quarterly 
newsletter that will enable our agents to get to know 

the names and faces of our staff.  This edition’s featured 
associate is Arlan Montalbine. 

Arlan joined Stewart Title in June of 2004 as our 
Marketing Assistant.  Arlan supports the Stewart 
Marketing Department and our agents in providing 
promotional materials, policy jackets, and forms; and 
setting up Stewart discount programs for the benefit of our 
agents as well as coordinating Stewart events. 

Arlan is originally from Syracuse, New York, and received 
her Bachelor’s Degree in 2000 at Hobart and William 
Smith Colleges in Geneva, NY.  She also spent time in 
Galway, Ireland with an International Study program.  She 
began her career working with two different investment 
companies in the Boston area before moving to Oregon to 
work in hospitality management.  She moved back to 
Boston immediately prior to coming to work for Stewart. 

Arlan is a wonderful addition to the Boston office of 
Stewart Title, and we welcome her. 

T
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Predatory Lending 
– Pamela Butler O’Brien 

Underwriting Counsel 

n response to predatory lending concerns, Massachusetts 
has enacted tough new legislation.  Chapter 268 of the 

Acts of 2004, approved August 9, 2004, amends G.L.c.183 
by inserting §28C, replacing §56 and §59, amending §66 
and by adding Chapter 183C: Predatory Home Loan 
Practices.  This act took effect on November 7, 2004, and 
applies to all loan applications received after that date.  
While Chapter 268 is well worth reading in its entirety, 
there are several things worth special note for those with 
time constraints. 

G.L.c. 183 §28C applies to refinance transactions.  Lenders 
are prohibited from making home loans to pay off debts of 
the borrower incurred within the 60 months immediately 
prior to the transaction unless the loan is in the best interest 
of the borrower.  The statute sets out several factors to be 
used in determining whether or not a loan is in the best 
interest of the borrower: 

• The new monthly payment is lower than the sum of all 
the monthly obligations being financed. 

• There is a change in the amortization period of the loan. 

• The borrower receives cash in excess of the costs and 
fees of refinancing. 

• The borrower’s note rate is reduced 

• There is a change from an adjustable to a fixed rate 
loan. 

 or 

• The refinancing is necessary to respond to a bona fide 
personal need or court order. 

While there has been some much publicized response to 
this legislation that lenders will no longer be doing 
refinance lending in Massachusetts, a more common 
reaction has been a change in the lending procedures.  
While most of the impact of the new legislation is on the 
lender at the underwriting stage of the loan, lenders are 
occasionally asking for back up documentation at the time 
of closing, so read your closing instructions carefully for 
new requirements. 

G.L.c. 183, §56 changes the prepayment penalties 
permitted on liens secured by owner-occupied one- to four-
family residences or residential properties.  Once thirty-six 
months from the date of the note has elapsed, there may be 
no prepayment penalty.  If a borrower refinances with a 
different lender within the first thirty-six months, the 
prepayment penalty may not exceed six months interest.  If 
the borrower is refinancing with the same lender, the 
prepayment penalty shall not exceed either the first years’ 

interest or three months interest, whichever is less.  
Mortgages insured by the Federal Housing Commissioner 
are an exception to this section, and the borrower may have 
additional liabilities under these mortgages. 

The new Chapter 183C makes high-cost home mortgages 
originated in violation of the statute unenforceable.  The 
statute defines high-cost mortgage loans to be loans that 
meet certain criteria with respect to either the interest rate 
charged or by a calculation of points and fees charged in 
connection with the loan amount.  The new statute has 
many restrictions on high-cost mortgage loans, and only a 
few will be highlighted here.  If you are working with a 
lender that provides these mortgages, a careful review of 
the statute is recommended.  A creditor is prohibited from 
making a high-cost mortgage loan unless the borrower has 
a certificate from an approved counseling agency that they 
have received counseling on the advisability of the loan 
transaction.  The banking commissioner will maintain a list 
of counseling programs approved for this purpose.  High-
cost mortgage loans may not contain prepayment penalties 
nor provisions that change the interest rate after default.  
There is a limit on the amount of points and fees that can 
be included in the loan amount.  In addition to the fact that 
violations of the Predatory Home Loan Practice Act is a 
violation of Chapter 93A, it is noteworthy that assignees of 
the original lender of high-cost mortgage loans are subject 
to the affirmative claims and defenses that borrowers could 
assert against the original lender. 

The Massachusetts Division of Banks is responsible for 
establishing regulations regarding the new predatory 
lending laws.  Their regulations may be found on their 
website, www.mass.gov/dob.  In addition, their website has 
a compilation of frequently asked questions and answers. 

Paralegal Page 
– by Pamela Butler O’Brien 

Underwriting Counsel 

here has been a significant rise in claims nationwide 
stemming from loan fraud.  The victims include 

lenders, mortgage brokers, and individuals. Most forms of 
loan fraud are unrelated to title insurance or escrow 
procedures.  The victims may attempt to hold the closing 
agent responsible for their losses.  Our home office has 
recently put together an informational bulletin that may 
help you identify, and hopefully avoid, potential loan fraud 
transactions.  This article summarizes that bulletin. 

Loan fraud schemes frequently involve an inflated property 
appraisal.  The inflated appraisal is used to obtain a 
mortgage loan in a larger amount.  The larger loan enables 
a buyer to acquire a property with little or no equity, or to 
provide cash to such buyer at the closing.  These schemes 
are sometimes associated with other factors.  The following 
situations require closer attention: 

I 

T
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A. The “seller” named in the contract is not the record 
owner of the property. 

B. The “buyer” named in the contract is not the person or 
entity that will ultimately acquire the property (the 
ultimate buyer). 

C. The contract is amended to change the sales price. 

D. The buyer receives cash at an acquisition closing. 

The above situations may be legitimate and innocuous.  
However, if you become aware of any of these factors, 
notify the lender in writing, and obtain the lender’s written 
acknowledgment of the facts and the lender’s authorization 
to proceed with the closing.  To the extent practicable, 
obtain the lender’s acknowledgment and authorization, 
rather than that of the mortgage broker. 

Flip Transactions 

One form of loan fraud involves a flip transaction.  A flip 
transaction is not necessarily fraudulent or illegal.  A legal 
flip transaction involves a buyer (an “intermediary”) who 
locates a property at a particular price and finds another 
buyer willing to pay a higher price. The intermediary may 
execute a contract or an option to purchase the property and 
assign its right to purchase the property to the ultimate 
buyer, or the intermediary may acquire the property and 
thereafter convey it to the ultimate buyer.  The transactions 
often take place simultaneously or in rapid succession. 

An illegal flip involves parties acting together to defraud a 
lender by inducing the lender to lend more money than the 
property is actually worth, usually by obtaining an inflated 
appraisal in connection with the second transaction.  The 
fraud can involve other participants as well. 

In addition to notifying the lender of the above situations, if 
you are asked to close a transaction where the “seller” 
named in the contract is not the record owner of the 
property, or the “buyer” named in the contract is not the 
person or entity that will ultimately acquire the property, 
please also follow these procedures: 

1. Prepare a single commitment describing all applicable 
requirements and exceptions. 

2. Schedule A: The commitment must show the name of 
the current record owner in Schedule A, not the 
intermediary. 

3. Schedule B Requirements: 

A. If the “seller” named in the contract is not the record 
owner of the property, the commitment must require 
two deeds to complete the transaction: one from the 
record owner to the intermediary, and another from 
the intermediary to the ultimate recipient.  You must 
specify the names of the grantor and the grantee for 
each required deed. 

B. If the “buyer” named in the contract is not the 
person or entity that will ultimately acquire the 
property, the commitment must require the 
disposition of the contract buyer’s interest in the 
property by: 

(i) the contract buyer assigning its rights under the 
contract to the ultimate buyer; or 

(ii) the contract buyer acquiring the property and 
conveying it to the ultimate buyer. 

C. The proceeds from the second transaction must not 
be used to fund the first transaction unless there is a 
written agreement or authorization letter signed by 
all parties, including the lender, describing the 
amounts funded from all sources and the ultimate 
recipients.  To avoid delays, consider inserting the 
following requirement in the commitment, modified 
as applicable: 

 “If any funds, including any loan proceeds, from the 
ultimate sale from [name of intermediary] to [name 
of ultimate recipient] will be used to complete the 
[title of contract] between [name of record owner] 
and [name of intermediary], the Company will 
require authorizations signed by all parties, 
including the lender, describing the sources of all 
such funds and their ultimate recipients.” 

4. You must underwrite each transaction separately, in 
your customary manner (e.g., run searches on all 
parties). 

5. HUD-1 Settlement Statements: Although there will be a 
single commitment, there must be a separate HUD-1 
Settlement Statement for each transaction.  All 
disbursements must be shown.  Cross-reference the 
HUD-1 Settlement Statements with each other so that 
they accurately reflect the source and recipient of all 
funds.  Obtain the lender’s written approval of both 
HUD-1 Settlement Statements before closing the 
transaction. 

As with any other transaction, you must follow the lender’s 
written closing instructions.  Many lenders’ closing 
instructions prohibit the closing of a transaction if there is 
an additional pending conveyance at the time of the closing 
or if there has been a conveyance of the property within the 
prior six to twelve months.  If you are aware that the 
situation is inconsistent with the lender’s written 
instructions or if you are otherwise unable to comply with 
them, contact the lender immediately and obtain its written 
authorization before closing the transaction. 

As a reminder, you must carefully document the identity of 
all parties using government-issued picture identification. 
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Title Standard Spotlight 
– Ward P. Graham 

New England Division Counsel 

n this issue of The Massachusetts Focus, we are going to 
focus our spotlight on certain aspects of REBA Title 

Standard No. 55, Massachusetts Tax Liens (Recorded).  
Recent case law and statutory developments require a new 
look at the lien period set forth in the current version of the 
title standard as well as the discussion in the Comment of 
the effect of the state tax lien on after-acquired property. 

Title Standard No. 55 provides: 

Land, including after-acquired land of a taxpayer, is 
free of the Massachusetts Tax Liens created by 
M.G.L. c. 62C, §50 and M.G.L. c. 151A, §16, 
notice of which has been filed in the Registry of 
Deeds in the county or district in which the property 
is located, when: 

(1) a period of six years from the tax assessment date 
has elapsed, or in the case of an Employment Security 
Lien a period of ten years from January thirty-first, next 
succeeding the last day of the calendar year in which 
wages were paid has elapsed; 

or 

(2) in the case of an Employment Security Lien which 
results from a judgment obtained pursuant to M.G.L. c. 
151A, §15, a period of twenty years has elapsed from 
the date the lien was created; 

or 

(3) there is recorded a release of the lien or a partial 
release of the lien affecting the subject property. 

In this article, we will focus on the general state tax lien 
created under G.L.c. 62C, §50 in regard to the period of the 
lien and its application to real property acquired after a 
notice of the lien has been filed at the Registry of Deeds 
pursuant to G.L.c. 62C, §50(b) and 830 CMR 
62C.50.1(3)(a). 

Period of the Lien under G.L. c. 62C, §50 
Increased from 6 years to 10 years. 

As of the date of the last amendment to the title standard 
and until December 31, 2004, the period of the general 
state tax lien was six years.  G.L.c. 62C, §50(a).1  The 
                                                           

                                                          

1 The second and third sentences of subsection (a) 
specifically stated, “The lien shall arise at the time the 
assessment is made or deemed to be made and shall 
continue until the liability for the amount assessed or 
deemed to be assessed is satisfied.  Said lien shall in any 
event terminate not later than six years from the date it was 
created.”

statute was amended, however, by St. 2004, c. 262, §26.2  
The significant aspects of this amendment for purposes of 
this article involve the extension of the period of the lien 
from six (6) years to ten (10) years from the date of the 
assessment of the tax.  This extension makes the 
Massachusetts tax lien period consistent with the 10-year 
federal statute of limitations period established under 
§6502 of the Internal Revenue Code.3

Surprisingly, §50, as amended, does not refer to §6502 of 
the Code, but rather to §6322 in several places, including in 
the provision for the lien to continue until, inter alia, the 
“liability or judgment [against the taxpayer] becomes 
unenforceable by reason of lapse of time.”  G.L.c. 62C, 
§50(a)(3).  In this regard, the provisions of §6322 of the 
Code are essentially the same.4  However, note that there is 

 
2 Section 26 effectively struck out the second and third 
sentences of c. 62C, §50(a) and substituted the following: 

The lien shall arise at the time the assessment is 
made or deemed to be made and shall continue 
until: (1) the liability for the amount assessed or 
deemed to be assessed is satisfied; (2) a judgment 
against the taxpayer arising out of such liability is 
satisfied; or (3) any such liability or judgment 
becomes unenforceable by reason of the lapse of 
time within the meaning of section 6322 of the 
Code.  Notwithstanding Section 65, the lien created 
in favor of the commonwealth for any unpaid tax 
shall remain in full force and effect for: (i) a period 
of 10 years after the date of assessment, deemed 
assessment or self-assessment of the tax; or (ii) for 
such longer period of time as permitted by section 
6322 of the Code, in effect and as amended from 
time to time, and as construed or interpreted either 
by the regulations or other authorities promulgated 
under said section 6322 of the Code by the Internal 
Revenue Service or by any federal court or United 
States Tax Court decision.  If, by operation of said 
section 6322 of the Code, a tax lien in favor of the 
commonwealth would extend beyond its initial or 
any subsequent 10-year period, the commissioner 
shall be authorized to refile his notice of lien.  If any 
such refiled lien is filed within the “required refiling 
period,” as that term is defined in section 6323(g)(3) 
of the Code, the lien in favor of the commonwealth 
shall relate back to the date of the first such lien 
filing.  Otherwise, any such refiled lien shall be 
effective from the date of its filing.  The 
commissioner of revenue shall promulgate such 
rulings and regulations as may be necessary for the 
implementation of this subsection. 

3 26 USC §6502. The 10-year federal lien period derives 
from the 10-year statute of limitations for enforcement 
provided for in this section of the Code. 
4 The full text of 26 USC §6322 is as follows:  “Unless 
another date is specifically fixed by law, the lien imposed 
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no specific reference to a particular lien or enforcement 
period in §6322.  In order to determine where the federal 
10-year lien period comes from, reference to §6502 is 
necessary.  On the other hand, §50 specifically provides for 
an initial 10-year lien period in subsection (i) in the third 
sentence:  “Notwithstanding section 65, the lien created in 
favor of the commonwealth for any unpaid tax shall remain 
in full force and effect for: (i) a period of 10 years after the 
date of assessment, deemed assessment or self-assessment 
of the tax. . . . .”5

In further reference to the Internal Revenue Code, §50 as 
amended also provides for extension of the lien period “for 
such longer period of time as permitted by section 6322 of 
the Code, in effect and as amended from time to time, and 
as construed or interpreted either by the regulations or 
other authorities promulgated under said section 6322 of 
the Code by the Internal Revenue Service or by any federal 
court or United States Tax Court decision.”  G.L.c. 62C, 
§50(ii).  Thus, it will be necessary now to keep track of 
amendments to §6322 of the Code as well as any new 
federal case law that may have an impact on the longevity 
of a federal tax lien and, therefore, a Massachusetts tax lien 
arising under c. 62C, §50. 

Another significant feature of §50 as amended is the 
provision for refiling.  Refiling has long been available to 
the IRS, but the Massachusetts statute had not previously 
provided for it, although there is a provision for refiling in 
the Commissioner’s regulations where a release of the lien 
had been given “erroneously or improvidently.”6  The new 
refilling provision in §50 is rather convoluted but, 
basically, it allows for refiling a notice of lien under the 
same circumstances in which the IRS could do so pursuant 

 

                                                          

by section 6321 shall arise at the time the assessment is 
made and shall continue until the liability for the amount so 
assessed (or a judgment against the taxpayer arising out of 
such liability) is satisfied or becomes unenforceable by 
reason of lapse of time.” 
5 G.L.c. 62C, §65, which was amended by St. 2004, c. 262, 
§29, is the tax collection or enforcement statute that 
corresponds somewhat to §6502 of the Code.  However, 
strangely enough, despite the overall intent of the 
legislation amending §50 and §65 to extend the lien 
enforcement period in Massachusetts to 10 years, the 
amendment appears to retain the existing 6-year 
enforcement period, although it does have several 
provisions for extension of the period under certain 
circumstances.  Significant to the subject of this article, one 
such circumstance is for liens for which a notice is filed 
pursuant to c. 62C, §50, but only if the notice is filed 
within six (6) years after assessment of the tax, not simply 
within ten (10) years of the assessment as one would have 
expected.  See, G.L.c. 62C, §65(ii). 
6 See, 830 CMR 62C.50.1(5). 

to §6322 and §6323(g)(3) of the Code.7  What this means, 
essentially, is that now DOR has the ability to refile 
Massachusetts notices of lien within eleven (11) months 
before and thirty (30) days after a current notice of lien 
would expire, i.e., 10 years after the date of assessment set 
forth in the notice of lien.8

Application of Mass. Tax Lien under c. 62C, §50 to 
After-Acquired Property. 
As pointed out in the second paragraph of the Comment to 
Title Standard No. 55, G.L.c. 62C, §50 previously did not 
contain an express relationship to property acquired after 
the lien arose and, in particular as to real property, after a 
notice of lien was filed in the Registry.  That hasn’t 
changed in the amendment to §50.  Nor is there or has there 
been any explicit reference to after-acquired property in 
§6322 of the Code, to which reference is made for 
guidance several times in the amendment to §50.  Thus, we 
must look to regulations and case law to address the issue 
of the Massachusetts tax lien under §50 to after-acquired 
property.  The Comment to Title Standard No 55, however, 
provides a handy synopsis of the status of the law 
involving the application of state and federal tax liens to 
after-acquired property as of the last revision to the 
standard (1996).  The Comment states: 

Massachusetts Department of Revenue regulations 
specifically provide that the liens established by 
M.G.L. c. 62C, §50 apply to after-acquired 
property.  See 830 CMR. § 62 C.50. [sic]  M.G.L. c. 
62C, §50 itself does not include language which 
clearly applies it to after-acquired property, but the 
United States Supreme Court in Glass City Bank v. 
United States, 326 U.S. 265 (1945) interpreted 
almost identical language from the Internal Revenue 
Code as applying to after-acquired property.  
However, in the only Massachusetts Appellate 

 
7 26 USC §6323(g)(3) establishes the refiling period for 
federal liens as follows: 

In the case of any notice of lien, the term ‘‘required 
refilling period’’ means – 
(A) the one-year period ending 30 days after the 
expiration of 10 years after the date of the 
assessment of the tax, and 
(B) the one-year period ending with the expiration 
of 10 years after the close of the preceding required 
refiling period for such notice of lien. 

8 Note that the assessment date should always be specified 
in the notice of lien in accordance with the form provided 
for in the regulations.  See 830 CMR 62C.50.1(3)(c)3.  
Note also that there are certain tax liens that may extend 
beyond the 10-year period now provided for in c. 62C, §50, 
but they are beyond the scope of this article, although most, 
if not all, of them are discussed in the Title Standard No. 
55. 
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Bank, supra, n. 7.  Finding the federal precedent 
persuasive, the court concludes that the language of c. 62C, 
§50(a) “indicates that ‘the lien applies to property owned 
by the delinquent [taxpayer] at any time during the life of 
the lien.’”  Luchini, supra, at 406, quoting from Glass City 
Bank, supra, at 326 U.S. 268, 66 S.Ct. 108.  The court, 
therefore, holds that Massachusetts state tax “liens may 
attach to after-acquired property.”  Luchini, supra, at 406.  
The relevant language of c. 62C, §50 discussed in Luchini 
was not changed by the recent amendment discussed 
above.  Indeed, the language was actually supplemented by 
including in the amendment specific reference to the 
parallel provisions of §6322 of the Code.  Therefore, it may 
be safely assumed that Massachusetts state tax liens under 
§50 will continue to attach to after-acquired property. 

Court case to discuss the issue, the Massachusetts 
Appellate Court said in dicta: “[w]hether a recorded 
tax lien under Chapter 62C, § 50, applies to after-
acquired property of record appears to be a matter 
about which doubt exists.” Durkin v. Ferreira, 21 
Mass. App. 771, 772 n.3, 490 N.E.2d 498, 499 n.3 
(1986). 

It is to the expression of doubt in Durkin v. Ferreira about 
the application of the Massachusetts state lien to after-
acquired property that we will turn our attention.9  That 
doubt was finally resolved in the case of Luchini v. 
Commissioner of Revenue, 436 Mass. 403, 764 N.E.2d 870 
(2002).  In this case, DOR had filed in Worcester County in 
April 1993, a notice of lien against the Luchinis (husband 
and wife) for certain unpaid income taxes.  About a year 
later, Mr. Luchini’s mother deeded some property in 
Milford to Mr. Luchini and his three siblings, at which 
moment, the court states, “the lien then attached to that 
property.”  Id. at 436 Mass. 404.  Referring to this case as 
being “a question of first impression in the 
Commonwealth,” the court found that the Massachusetts 
tax lien statute (G.L. c. 62C, §50, prior to the current 
amendment) contained “parallel language [to] the Federal 
tax lien statutes, 26 U.S.C. §§6321, 6322 (1994),” Id. at 
406, and that those statutes had “long been construed to 
apply to after-acquired property.”  Id., citing Glass City 
Bank, supra, Markham, supra, n.7, and Plymouth Savings 

Effective date of the Amendment to G.L.c. 62C, 
§50. 

The amendment to c. 62C, §50 is already effective.  By 
virtue of St. 2004, c. 262, §70, the amendments to §50 
became effective on January 1, 2005.  However, there is a 
huge trap for the unwary contained in §70.  The first 
paragraph of that section of the Act provides as follows: 

Sections 26 and 29 shall take effect on January 1, 
2005, and shall be applicable to any tax liability, 
inclusive of penalties, interest, costs, forfeitures, or 
additions to tax, which remains due and unpaid as 
of January 1, 2005, or which is assessed on or after 
January 1, 2005.  Any notice of tax lien in favor of 
the commonwealth recorded on a date making it 
less than 6 years old as of January 1, 2005 shall, 
if not sooner discharged as a result of payment of 
the tax, continue in full force and effect for a 
period of 10 years from the date of assessment of 
the tax without the need for any notice of lien re-
filing by the commissioner. Thereafter, any further 
extension of the lien and any lien re-filing 
requirements shall be governed by section 50 of 
chapter 62C as amended by this act.  [Emphasis 
added.] 

Thus, the amending Act essentially extends any prior 6-
year lien and converts it to a 10-year lien if it did not expire 
in 2004 or before and no further refiling is required.  
Accordingly, as it is now clear that §50 liens attach to after-
acquired property, if title examiners are not already running 
buyers for possible notices of Massachusetts tax liens, they 
must do so from now on and keep in mind the lien 
extension effects of §70 of the amending act of any notices 
of lien filed within six (6) years of December 31, 2004.

                                                           
9 As indicated in the Comment to Title Standard No. 55, 
there has been no doubt about the application of federal 
liens to after-acquired property since the Glass City Bank 
case in 1945.  Numerous cases since have affirmed the 
proposition.  Much of the federal case law since seems to 
be focused on the relative priorities of liens in after-
acquired property (see, e.g., U.S. v. Vermont, 377 U.S. 351, 
84 S.Ct. 1267, 12 L.Ed.2d 370 (1964)(previously recorded 
state tax lien determined to be choate and given priority), 
U.S. v. McDermott, 507 U.S. 447, 113 S.Ct. 1526, 123 
L.Ed.2d 128 (1993)(previously recorded judgment lien 
determined not choate and not given priority), U.S. v. 
Shearer, 243 F.Supp. 433 (D.Mass. 1965)(attorneys lien 
arising before IRS lien on proceeds of sale of liquor license 
inchoate and not given priority), Plymouth Savings Bank v. 
U.S., 187 F.3d 203 (1st Cir. 1999)(bank’s prior security 
interest in payments due to borrower under personal service 
contract given priority)), whether the competing lien was 
choate or not  (Vermont, supra; McDermott, supra; 
Shearer, supra), the nature of the after-acquired property 
interest (Shearer, supra (liquor license or proceeds from 
sale thereof); Markham v. Fay, 74 F.3d 1347(1st Cir. 
1996)(beneficial interest in revocable grantor trust), 
Plymouth Savings Bank, supra (personal services contract 
right to payment upon performance)) or the time of 
perfection of a competing lien vis a vis an IRS lien on that 
interest (Vermont, supra; McDermott, supra; Shearer; 
supra; Markham, supra).   
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