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Manager’s Corner 
– Thomas M. Flynn 

Vice President and 
New England Division Manager 

Title Insurance Industry Faces 
Probe for Alleged Kickbacks in 
Reinsurance Scheme 

he Colorado and California Divisions 
of Insurance are currently conducting 

investigations into title companies and 
title agents who participate in potentially 
illegal captive reinsurance agreements.  
These arrangements allege that title 
companies are paying kickbacks to 
homebuilders, real estate agents and 
lenders, in exchange for guaranteed title 
business.  According to the probes in 
Colorado and California, builders are 
allegedly directing homebuyers to title 
insurance companies that are splitting part 
of their fees with the builders via captive 
reinsurance arrangements.  There are 
indications that this probe may lead to the 
scrutiny of ABAs (affiliated business 
arrangements) and the PMI (private 
mortgage insurance) industry.  Stay tuned. 

Home Sales in 2005 Expected to 
Maintain Record Numbers 

Sales for both new and existing homes 
according to the National Association of 
Realtors will remain historically strong 
for this year.  Existing home sales are 
expected to decline by 3.2 percent for 
2005 from a record $6.78 million last 
year.  New home sales are expected to 
drop by 5.9 percent from a record 1.20 
million units in 2004.  The pace of price 
appreciation should ease in 2005.  The 
national median existing-home price for 
all housing types should grow by 5.9 
percent and the median new-home price is 
expected to rise 3.9 percent in 2005.  

Appreciation last year was 9.3 percent for 
all existing homes and 12.6 percent for 
new homes. 

Stewart Reports Earnings for the 
Year 2004 
Stewart Information Services Corporation 
(NYSE-STC) reported results for year-end 
2004.  Revenues for the year 2004 were 
$3.2 billion, a decrease of 2.5 percent 
compared to 2003.  Net earnings for the 
year 2004 were $82.5 million compared to 
net earnings of 123.8 million in the 
previous year. 

Title Standard Spotlight 
– Ward P. Graham 

New England Division Counsel 

ased on the number of phone calls we 
get here in the Stewart Title legal 

department regarding trustee self-dealing 
situations, this is a good opportunity to 
review a Real Estate Bar Association for 
Massachusetts (REBA) title standard that 
is extremely helpful in these situations:  
Title Standard No. 23, Self-Dealing by 
Trustee (“the Self-Dealing Title 
Standard”). 

I.  Legal Backdrop to Trustee Self-
Dealing Issues. 

A trustee’s first duty is to the trust estate 
and the beneficiaries and, in that regard, to 
carry out the terms and purpose of the 
trust.  See, Belknap, Newhall’s Settlement 
of Estates and Fiduciary Law, 5th Ed., 
§36:28, Vol. 3 at 134.  A trustee should 
not put himself or herself in a position 
where he or she can derive a personal gain 
or advantage, whether directly or 
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indirectly, at the expense of the trust and/or where his or 
her interests are in competition with or antagonistic to 
those of the trust and the beneficiaries.  This is a general 
and fundamental rule.  Id.  On the other hand, if a trustee 
deals fairly, openly and in good faith, a transaction in 
which the trustee is personally interested will not 
necessarily be set aside, but there must be no 
misrepresentation or concealment of material facts and the 
beneficiaries must be in a position to understand the nature 
and effect of the transaction.  Id., at 137.  Thus, it is not 
always the case that a benefit to the trustee will invalidate a 
transaction otherwise allowed under the terms of the trust. 

In line with these fundamental principles of fidelity and 
loyalty to the trust and the beneficiaries, it is also a general 
rule that a trustee cannot sell or transfer the trust property 
to himself or herself, whether title is taken in his or her 
name or some third person for his or her benefit.  Belknap, 
supra, §36:28, at 139.  The rule applies equally to private 
sales or sales at public auction, including a mortgage 
foreclosure sale.  Id.  In such a case, the beneficiary(s) may 
have the transfer set aside and have the property 
reconveyed by the trustee or the person to whom it was 
transferred on the trustee’s personal behalf.  Id.  In other 
words, a trustee is generally prohibited from “self-dealing.”  
However, it is certainly possible for the trust instrument to 
allow for such self-dealing.  A provision for self-dealing 
might look like this: 

Any and all of my trustees are hereby authorized to 
engage in self-dealing, without limitation, and 
nothing contained in this document shall be 
construed to the contrary.  This authority for self-
dealing shall include any and all transactions 
entered into on behalf of a beneficiary in which the 
trustee may derive a benefit, either directly or 
indirectly, tangible or intangible.  Any transaction 
entered into by any or all of my trustees pursuant to 
this authorization shall be binding on this trust and 
all the beneficiaries and no person dealing with the 
trustee need inquire any further into the authority of 
the trustee nor shall any such person be required to 
see to the application of any proceeds of any such 
transaction.1

Unfortunately, it is the rare trust that contains such a 
provision, including trusts intended to give a trustee broad 
powers in dealing with real estate and family trusts created 
for the protection of the family homestead.  In the latter 
case, it is quite common that the true owners of the 
property (typically, Mom and Pop) want to refinance and, 
even though the trust contains a power to mortgage, as I’m 
                                                           

                                                          

1 Thanks goes to my colleague Richard Urban who found 
this language in a trust instrument he was reviewing a 
while ago and provided it to me as a good example of such 
a provision. 

sure you have all seen many times, the lender will not lend 
to or take a mortgage from a trust or trustees and requires a 
reconveyance of the property back to Mom and Pop 
individually. 

If Mom and Pop are the trustees, this would be a self-
dealing situation.  It may also have fiduciary loyalty issues 
associated with it because the transfer back to Mom and 
Pop individually is usually without consideration.  If Mom 
and Pop are the settlors and the trust is revocable by them, 
then the conveyance back to them may be considered a 
revocation of the trust, especially if the real estate is the 
only asset, and put title back in them anyway.2  However, 
not all real estate title holding trusts provide for revocation 
by the settlors or trustees. 

II.  Help from the Self-Dealing Title Standard. 

Fortunately, the difficulty of these situations has been 
mitigated in real estate practice, thanks to Title Standard 
No. 23. 

According to the Self-Dealing Title Standard, “a title based 
upon a deed (presumably, this would include a mortgage) 
from a trustee of record to himself free of trusts is not on 
that account defective if: 

(1) the instrument establishing the trust expressly 
authorizes self-dealing on the part of the trustee; or 

(2) a court of competent judgment has rendered a 
judgment authorizing or ratifying the deed; or 

(3) a period of 30 years has elapsed since the recording 
of the deed and the record does not disclose any 
adverse claim based thereon; or 

(4) the trust does not contain spendthrift provisions and 
(i) all beneficiaries are legally competent and assent 
to or ratify the conveyance by the trustee; or (ii) 
barring a prohibition against self-dealing, the 
recorded declaration recites that third parties may 
rely without inquiry.” 

It is rare that you have a situation in which criteria (1), (2) 
or (3) apply.  Usually, you will be relying on criterion (4).  
The good news is that the majority of real estate title 
holding trusts do not have spendthrift provisions,3 but some 

 
2 This is not always the best solution because Mom and 
Pop usually want to put the property back into the same 
trust shortly after the mortgage transaction and then, at 
least technically, the trust no longer exists because it has 
been revoked.  That opens up a Pandora’s box of other 
issues beyond the scope of this article. 
3 Spendthrift provisions are designed to protect a 
beneficiary from improvident actions in assigning or 
encumbering his or her beneficial interest in the trust, 
particularly to creditors, or from involuntary liens or 
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do and a conveyancer or title examiner needs to review the 
trust to make sure one way or the other.  Similarly, it is not 
unheard of for there to be beneficiaries who are legally 
incompetent, usually because they are minors.  For that 
reason, even if all the beneficiaries are available, it may not 
be possible to get a valid beneficiary’s assent to or 
ratification of the self-dealing transfer.  What helps in this 
situation is that provisions in a trust specifically prohibiting 
self-dealing are at least as rare as specific authorizations to 
engage in self-dealing and the vast majority of real estate 
title holding trusts today contain a third party reliance 
provision.4  Accordingly, criterion number (4) of the title 
standard can usually be satisfied. 

When such a transfer is accompanied by the customary 
Trustee’s Certificate5 certifying that the trust is in full force 
and effect and that the trustee has the requisite authority to 
engage in the transaction, the self-dealing transfer can be 
passed on without the necessity of an additional 
beneficiaries’ certificate or consent.  Special note should be 
taken as to a Trustee’s Certificate under G.L.c. 184, §35, 
discussed in REBA Title Standard No. 68.6  These are used 
in situations in which no trust is recorded or there is an 
indefinite reference situation and the trust cannot be found.  
In such a case, you cannot apply the Self-Dealing Title 
Standard because there is no recorded trust document to 
refer to in order to evaluate the criteria under item (4) of 
the Standard.  However, the good news is that the statute 
itself provides that such a certificate shall be binding on the 

                                                                                                
attachments against the beneficiary’s interest in the trust.  
Such provisions are recognized in Massachusetts.  Eno & 
Hovey, Massachusetts Real Estate Law, 4th Ed., §15.6.  It 
is well-settled in Massachusetts, however, that a settlor 
may not create a spendthrift trust for his or her protection 
against creditors and a creditor of the settlor may reach the 
maximum amount that the trustee has discretion to pay to 
or for the settlor.  Id.  See also, Sylvia v. Johnson, 44 Mass. 
App. Ct. 483, 691 N.E.2d 608 (1998).  A spendthrift 
provision may be as simple as:  “The interest of any 
beneficiary under this trust shall not be anticipated, 
transferred, alienated or in any manner assigned or pledged 
by such beneficiary, or by operation of law or by any other 
method, and shall not be subject to any legal process, 
bankruptcy proceedings or the interference or control of 
creditors or others.” 
4 For a sample of third-party reliance provisions, see 
Paragraphs 2.2 and 2.3 of the REBA Nominee Trust Form 
(Form No. 20). 
5 See, e.g., the traditional REBA form of Trustee Certificate 
(Form 20F) and the Land Court forms of Trustee 
Certificate (Land Court Guidelines, 5/1/00, at 101 and 
103).  See also, the “new” form of Trustee’s Certificate 
pursuant to G.L.c. 184, §35, adopted by REBA as form 
No. 35. 
6 The form of certificate is, as mentioned above, REBA 
form No. 35. 

trustee and the trust in favor of a person relying in good 
faith upon it.  Therefore, so long as you and your client are 
relying in good faith upon the section 35 certificate, you 
and your client should be protected. 

Equitable Subrogation: The Missed 
Mortgage 

– Gary F. Casaly 
Special Counsel 

he relative positions of a prior second mortgage that 
was missed in connection with either a sale of the 

property and a pay-off of an existing first mortgage, or the 
refinance of the existing first mortgage was discussed in 
East Boston Savings Bank v. Ogan, 428 Mass. 327, 701 
N.E.2d 331 (1998).  This case can be a “life saver” to an 
attorney or title examiner who happens to miss the second 
mortgage in a rundown of title. 

The basic rule is this: if, in connection with the payoff of a 
first mortgage, you miss an intervening lien, the interest of 
the transferee(s) of the owner (e.g., new purchaser or 
mortgagee) will enjoy a priority over the position the 
intervening lien, at least to the extent of the amount of the 
first mortgage that was paid off. 

The doctrine of equitable subrogation governs the above 
result.  The East Boston Savings Bank case discusses the 
doctrine in detail.  The facts in that case are straight-
forward and, unfortunately, familiar to many conveyancers.  
Steven and Jeffery Kline purchased a condominium unit as 
tenants in common for $227,000 on September 19, 1988, 
and financed their purchase, in part, with a $187,500 
mortgage loan from Eastern Savings Bank.  On February 9, 
1989, Steven Kline granted a second mortgage in his one 
half undivided interest in the property to Ogan.  (Why a 
lender would grant a mortgage on a one-half interest is the 
topic for another newsletter article altogether.)  This 
mortgage indicated that it was “subject to a mortgage to the 
Eastern Savings Bank.”  Accordingly, after the purchase 
and the two mortgage transactions, the property was 
subject to the first mortgage to Eastern Savings Bank, and 
the second mortgage to Ogan (at least as to Steven’s half 
interest). 

Steven and Jeffery Kline then sold the property to Toner on 
November 10, 1994, for $183,000.  As consideration, 
Toner gave a mortgage secured by the property for 
$130,000 to East Boston Savings Bank, and he provided 
$54,407.63 from his own funds toward the purchase.  The 
balance of the mortgage then held by Eastern Savings Bank 
at the time was $176,948.65, and the conveyancing 
attorney for the new lender, East Boston Savings Bank, 
secured a payoff figure from Eastern Savings Bank, paid 
the mortgage off and recorded a discharge.  Unfortunately, 
in connection with the transaction the closing attorney 
never discovered Ogan’s intervening mortgage.  

T
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Accordingly, after the sale, on the record the property was 
subject to the mortgage to Ogan followed by the new 
mortgage to the plaintiff, East Boston Savings Bank. 

Upon learning of the situation and in an effort to determine 
the status of its mortgage, East Boston Savings Bank 
brought an action against Ogan in the Land Court for a 
declaratory judgment, praying that the mortgage to East 
Boston Savings Bank be determined to actually be a first 
mortgage, having priority over the mortgage held by Ogan, 
based upon the doctrine of equitable subrogation.  The new 
owner, Toner, also joined in the lawsuit to determine the 
status of his equity in relation to Ogan’s mortgage.  The 
Land Court held that Ogan’s mortgage was subordinate to 
both the equity interest held by Toner and the mortgage 
interest held by East Boston Savings Bank.  Ogan appealed 
to the Appeals Court but the Supreme Judicial Court, on its 
own motion, transferred the case to that court. 

The court began its opinion with an observation that courts 
have “broad powers over mortgages.”  Some of the 
examples that the court cited with respect to this rule were 
these: (i) the power to reform mortgages (General Bldrs. 
Supply Co. v. Arlington Coop.  Bank, 359 Mass. 691, 696 
697, 271 N.E.2d 342 (1971), discussing reformation of 
mortgages, and cases cited), (ii) the power to restore once-
extinguished mortgages (Childs v. Stoddard, 130 Mass. 
110, 112 (1881), and Bruce v. Bonney, 78 Mass. 107, 12 
Gray 107, 112 (1858) where mortgagees sought to have a 
discharge of mortgage set aside), and (iii) the power to 
adjust priorities among existing mortgages (Worcester N. 
Sav. Inst. v. Farwell, 292 Mass. 568, 574, 198 N.E. 897 
(1935), where subrogation was applied to adjust priorities 
among mortgages).   

The court characterized the case as one of first impression, 
not on account of the application of the doctrine of 
equitable subrogation, which had been applied many times 
before, but rather because it was being asked for the first 
time to apply the doctrine to a sale, as opposed to simply a 
situation involving the refinancing of a mortgage. 

We have not previously addressed the question 
whether, and to what extent, equitable subrogation 
applies where a mortgage is extinguished as part of 
a sale.  We have applied subrogation to a 
refinancing transaction.  See Provident Coop. Bank 
[v. James Talcott, Inc., 358 Mass. 180 (1970)] 
supra; North Easton Coop. Bank [v. MacLean, 300 
Mass. 285 (1938)], supra at 292, [15 N.E.2d 241].  
Because we find that the equities are substantially 
similar in refinancing and sales transactions, and 
that application of equitable subrogation to a sale is 
consistent with our precedent, we hold that 
equitable subrogation applies in this case.  

The court stated the elements of the doctrine of equitable 
subrogation by citing the Restatement (Third) of Property 
(Mortgages), §7.6(a) (1997): 

One who fully performs an obligation of another, 
secured by a mortgage, becomes by subrogation the 
owner of the obligation and the mortgage to the 
extent necessary to prevent unjust enrichment.  
Even though the performance would otherwise 
discharge the obligation and the mortgage, they are 
preserved and the mortgage retains its priority in the 
hands of the subrogee. 

The court noted that the effect of this rule would be that the 
new mortgage given by a mortgagor, who used the 
proceeds of the new mortgage to extinguish an earlier 
mortgage, may receive the same priority once given to the 
earlier mortgage.  The court noted, however, that the 
application of the doctrine of equitable subrogation was 
dependent upon the determination of certain factors: 

(1) the subrogee made the payment to protect his or her 
own interest; 

(2) the subrogee did not act as a volunteer; 

(3) the subrogee was not primarily liable for the debt 
paid; 

(4) the subrogee paid off the entire encumbrance; and 

(5)  subrogation would not work any injustice to the 
rights of the junior lienholder. 

The court, in applying the doctrine of equitable subrogation 
must ensure that the intervening mortgagee is not unjustly 
enriched by succeeding to first priority, but it also must 
ensure that the intervening mortgagee does not receive a 
lower priority as a result of the subrogee’s mistake.  This 
“balancing act” requires that subrogation apply only to the 
extent that it does not prejudice the intervening mortgagee 
and is accomplished by permitting subrogation to occur 
only to the extent that funds are owing on the original 
mortgage when the mistake is made.  Citing Provident 
Coop. Bank, the court stated, “The payor is subrogated 
only to the extent that the funds disbursed are actually 
applied toward the payment of the prior lien.  There is no 
right of subrogation with respect to any excess funds.”  
(This rule, though cited by the court, seems curiously 
applied in the case.  The court upheld the Land Court in 
declaring that both the mortgage to East Boston Savings 
Bank ($130,000) and Toner’s equity ($54,000) enjoyed a 
priority position over Ogan’s mortgage, when in fact the 
amount paid to Eastern Savings Bank, to which the parties’ 
rights had been subrogated, had an outstanding balance of 
only $177,000.) 

The court discussed the question of the subrogee’s 
knowledge or notice of the intervening lien when the 
mistake as to its existence was made.  It noted that some 
courts subrogate without regard for the subrogee’s 
knowledge (citing Klotz v. Klotz, 440 N.W.2d 406, 409 410 
(Iowa Ct.App.1989); Trus Joist Corp. v. National Union 
Fire Ins. Co., 190 N.J.Super. 168, 179, 462 A.2d 603 
(App.Div.1983), rev’d on other grounds, 97 N.J. 22, 477 
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A.2d 817 (1984); Providence Inst. for Sav. v. Sims, 441 
S.W.2d 516, 520 (Tex.1969), while others deny 
subrogation where the subrogee has actual knowledge, but 
will permit it where the subrogee has constructive 
knowledge (citing Smith v. State Sav. & Loan Ass’n, 175 
Cal.App.3d 1092, 1098, 223 Cal.Rptr. 298 (1985); United 
Carolina Bank v. Beesley, 663 A.2d 574, 576 (Me.1995)), 
while still other courts deny equitable subrogation to a 
subrogee who has mere constructive knowledge of the 
intervening lien (citing Independence One Mtge.  Corp. v. 
Katsaros, 43 Conn.App. 71, 74 - 75, 681 A.2d 1005 
(1996)).  The court said, however, that it would not adopt a 
“bright line” concerning the subrogee’s knowledge and 
would decide each case on a case-by-case basis. 

Ogan made some interesting arguments as to why equitable 
subrogation ought not apply in cases of a sale.  The point 
that Ogan was making regarding this argument was that 
when a mortgage is refinanced, the intent of the parties is 
that the new mortgage will be a substitute for the old 
mortgage with its priority being unchanged and that when 
that intent is not realized and the original mortgage is 
discharged a “mistake” occurs, but that no such mistake 
occurs in the case of a sale because the new mortgagee has 
no intention of substituting its mortgage for that of the 
existing mortgagee.  For example, in Worcester North 
Savings Institution v. Farwell,  292 Mass. 568, 574, 198 
N.E. 897 (1935), when an owner found it onerous to keep 
up the payments on a first mortgage held by a cooperative 
bank, the second mortgagee suggested that the owner 
“substitute a mortgage to a mutual savings bank for the 
mortgage held by the cooperative bank,” and thereby 
obtain some financial relief.  When the “substitution” was 
made—and a second mortgagee’s mortgage was not 
discovered by the mutual bank’s attorney—the court 
characterized the situation as one of “mistake,” and 
realigned the respective priorities between the new mutual 
bank mortgage and the second mortgagee, since the 
intention of substituting one mortgage for another and 
retaining the original priorities had not been realized.  
Similarly, in Provident Co-operative Bank v. James 
Talcott, Inc., 358 Mass 180, 260 N.E.2d 903 (1970) a 
mortgage was refinanced with the same lender, with the 
new mortgage being recorded and the old mortgage being 
discharged.  In that case the court held that the discharge by 
the mortgagee of its original mortgage was a “mistake,” 
since it never would have given the discharge if it had 
known of an intervening lien that existed at the time.  Ogan 
argued that the cited cases supported the notion of a 
mistake and that it was proper in those cases to apply the 
doctrine of equitable subrogation because they all involved 
refinances of existing mortgage.  Ogan distinguished the 
present case, involving a sale, as one where no mistake 
existed, at least in the nature described in the cases, 
although admittedly there clearly was negligence.  
However, although it is true that all the cases previously 
decided in Massachusetts on the issue have dealt with 
refinanced mortgages and have decided the matter based on 

the fact that the mortgagee’s intention to retain a priority 
position based on the substitution of one mortgage for 
another has been thwarted, the court in East Boston 
Savings Bank dismissed Ogan’s the argument simply by 
stating that in either case—a refinanced mortgage or a sale 
financed by a new mortgage—the facts yield the same 
result. 

Next, Ogan argued that equitable subrogation has been 
applied based on the theory that the original mortgage to 
which the subrogee is subrogated is deemed “assigned” to 
the subrogee.  It is this assignment of the rights of the 
original mortgagee that permits the subrogee to succeed to 
the rights of the original mortgagee.  However, Ogan 
argued, when there is a sale the original mortgage is paid 
with the intention of extinguishing it, so that there are no 
rights remaining that could be the subject of such an 
“assignment.”  The court dismissed this argument, claiming 
that it was misplaced in that Ogan had cited only cases that 
had addressed the distinction between an assignment and a 
release, a distinction, the court pointed out, that was not at 
issue in the case.1

                                                           
1 In this regard the court cited Heller Financial v. 
Insurance Company of North America, 410 Mass. 400, 573 
N.E.2d 8 (1991).  In Heller Financial a developer had 
given a first mortgage to Guaranty Bank and Trust 
Company and a second mortgage to Heller Financial.  The 
mortgage to Heller Financial went into default and the 
mortgagee threatened to foreclose.  Insurance Company of 
North America, which had bonded the project, was fearful 
that the foreclosure would interrupt the project resulting in 
liability under its bond.  To prevent liability Insurance 
Company of North America deposited funds in an escrow 
account out of which, under an arrangement between it and 
the developer, the developer kept the mortgage to Heller 
Financial current and caused the first mortgage to Guaranty 
Bank and Trust Company to be purchased and assigned to 
the insurance company.  When Heller Financial discovered 
the arrangement, it claimed that its mortgage was now in 
first position because the purchase and assignment of the 
mortgage to Guaranty Bank and Trust Company 
extinguished it.  Citing Carlton v. Jackson, 121 Mass. 592 
(1877), the court in Heller Financial acknowledged that 
when money is paid for an assignment of a mortgage by 
one whose duty it is to pay the mortgage in the first place, 
the assignment acts as a discharge or release of the 
mortgage.  But the court noted that the money, although 
paid by the developer to acquire the assignment, was 
Insurance Company of North America’s money, which it 
had placed in escrow.  This relationship prevented the 
extinguishment of the mortgage, permitting the assignment 
to vest the mortgage in the assignee, just like in the case of 
a mortgagee financing a purchase, who is not under an 
obligation to pay the seller’s mortgage, but who does 
without knowing of an intervening lien. 
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One of the most persuasive, although rejected, arguments 
that Ogan posed was that the application of the doctrine of 
equitable subrogation in the case of a sale would 
undermine the recording system and would create doubt 
about every discharged mortgage on record where an 
intervening mortgage or other lien existed.  The court 
rejected this argument. 

[T]he court could deny equitable subrogation to a 
mortgagee who unnecessarily delays before 
demanding subrogation because this could prejudice 
the intervening mortgagee, or one who purchases 
the intervening mortgagee’s interest. 

This point is important.  The application of the doctrine of 
equitable subrogation does not occur automatically.  That 
is, the refinancing of a mortgage or the recording of a 
mortgage which funds a purchase, where an intervening 
encumbrance has been overlooked, does not automatically 
result in the new mortgage gaining priority over the 
intervening mortgage.  A demand for such relief must be 
made to and granted by the court.  Moreover, there is 
authority that where equitable subrogation would otherwise 
be applied and granted, it will be denied if the holder of the 
new mortgage elects to enforce its mortgage.  After such 
election the court may deny a request by that mortgagee to 
be placed in a priority position.  Childs v. Stoddard, 130 
Mass. 110 (1881) and Houle v. Vallieres, 281 Mass. 123, 
183 N.E. 259 (1932). 

The doctrine of equitable subrogation has also been applied 
in the case of intervening federal tax liens that would 
otherwise take priority over a newly recorded mortgage 
when a prior encumbrance has been paid.  Mort v. United 
States, 86 F.3rd 890 (9th Cir.1996) and Han v. United 
States, 944 F.2d 526 (9th Cir.1991).   

Discounts Available to Stewart Agents 
tewart Title has negotiated with national vendors to 
provide Stewart agents with discounts on many 

products and services.  Contact Arlan at 800-628-2988 for 
details about: 

• Car rental discounts with Avis, Enterprise and 
National Car Rental 

• Clothing discounts at Jos. A. Banks 

• Office Services discounts with Kinko’s, IKON, Sharp, 
Office Depot, Staples and Hawthorn Furniture 

• Financial Services discount with TIAC* 

• Hotel discounts with the Starwood Company and Club 
Quarters 

• Relocation discounts for your office or personal moves 
with Armstrong Relocation 

• Shipping discounts with new or existing Federal 
Express or UPS accounts 

• Wireless Services discounts with SprintPCS.  Soon to 
have discounts with Verizon Wireless and Cingular-
AT&T. 

* Stewart has endorsed Title Industry Assurance Company 
with Providing Stewart independent agents Professional 
Liability (E&O) Insurance.  For discount pricing 
information, details and a premium estimate, visit the 
Stewart- TIAC website at: 

http://www.cpim.com/tiac/stewart  

Stewart Spotlight 

 

Joanne Blair 

his month’s Stewart Spotlight features Joanne Blair. 

Man
 
y of you may know Joanne because, as our 

receptionist, she is the voice that you hear when you 
contact our Boston office.  Joanne also handles all of the 
back title requests and will now also be providing insured 
closing letters requested by our agents. 

Joanne joined Stewart Title in August of 2001.  She 
worked for many years for Blue Cross/Blue Shield of 
Massachusetts before joining us.  Having lived in Boston 
for many years, she is an avid and knowledgeable Red Sox 
and Patriots fan.  She is also a devoted mother and 
grandmother. 

Feel free to introduce yourself to Joanne when you call 
Stewart Title, and feel free to contact her for any back title 
and insured closing letter requests. 

S T
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Paralegal Page 
– by Donald A. Brown 
Boston Office Paralegal 

Questions and Answers Section 

uestion:  I have an upcoming closing and have 
reviewed the loan closing instructions from a lender.  

They are looking to be insured up to 110 percent of the 
loan amount.  Have you ever heard of this before? 

Answer: The lender is doing a negative amortization loan.  
A brief description of a negative amortization loan is as 
follows: “It is a condition created in a loan when a loan 
payment is less than interest alone.  Even though payments 
are made on time, the amount owing increases.”  The way 
you would calculate the title insurance premium for this 
type of transaction is as follows: You would multiply the 
loan amount by the 110 percent to get your total amount of 
insurance.  Then you would calculate the premium at the 
standard rate of $2.50 per thousand by the total amount of 
insurance to get the title insurance premium.  You will also 
have to attach the ALTA 6.2 Variable Rate/Negative 
Amortization Endorsement.  This endorsement can be 
found on our company software Stewart Docs.  It is also 
available on our local company website 
www.stewartma.com.  Click on Agent Support, go to the 
second set of tabs, click on Endorsements.  For your 
reference the endorsements are listed in alphabetical order.  
Scroll down until you find this endorsement. 

Question:  I have a construction loan that I am handling 
and will be issuing an owner’s policy in connection with 
this transaction.  I see that there is a Stewart Title Guaranty 
Company Disbursement Endorsement for a loan policy to 
reflect a rundown of title and a post-policy disbursement by 
the lender in conjunction with their loan policy.  What do 
we use to reflect the same in an owner’s policy?  

Answer: We would use a Pending Improvements 
Endorsement and attach it to the subject Owners Policy.  
This endorsement is used on an owners policy when a 
substantial (more than 20%) improvement is anticipated, so 
that the value of the improvements will be included under 
the coverage of the policy (up to the face amount), if they 
are erected without knowledge of defects in the title.  We 
recently added this endorsement to our local company 
website, which can be found by clicking on Agent Support, 
going to the second set of tabs, and clicking on 
Endorsements. 

Question:  A lender has recently contacted me to advise 
that they had recently received their final loan policy 
insuring their mortgage.  However by inadvertence or 
mistake I incorrectly incorporated the book and page of the 
insured mortgage.  How can this be fixed? 

Answer:  This can be rectified by using a change 
endorsement.  One of the uses of a change endorsement is 
to correct something in a policy that has already issued. 
The endorsement is a blank form and can be found on our 
company software Stewart Docs, or on our local company 
website www.stewartma.com (click on Agent Support, go 
to the second set of tabs, and click on Endorsements). 

Breaking News 
In recently going online to the www.masslandrecords.com, 
I found that they have converted over the existing Suffolk 
County Registry of Deeds website and added it to their 
website.  You can also get their by accessing the 
Massachusetts Secretary of State’s website at 
www.state.ma.us/sec/index.htm. 

Movin’ On 
– Pamela Butler O’Brien 
Region Litigation Counsel 

 hope Billy Joel will pardon the use of the title of his 
Broadway show for the title of this article.  As many of 

you know, I will be moving on with Stewart Title and 
leaving the Boston office.  I have accepted a transfer to the 
Region Office in Virginia Beach.  I am excited about my 
new opportunity within the company and the new 
responsibilities.  Before I leave, however, I wanted to take 
a few minutes and thank you all for a great experience here 
in Boston. 

I came to Stewart Title a little over four years ago to handle 
underwriting questions and share the responsibility of 
handling Massachusetts’ claims with Richard Urban.  The 
support of both Tom Flynn and the Boston legal 
department was overwhelming.  I am leaving what I know 
to be the best underwriting department in the industry in 
Massachusetts.  It was an honor and a privilege to be part 
of that team. 

It was an exciting time to be a part of that team.  Over the 
past four years we have, with Gary Casaly’s leadership, 
developed a top notch website.  That site provides so many 
tools for our agents to make their life easier, from common 
forms to breaking news.  I hope you are all familiar with 
www.stewartma.com.  Although I am sure my colleagues 
will agree that it is at times difficult to write the articles in 
this quarterly newsletter also created in the last few years, 
it is of such quality that Ward Graham’s Title Spotlights 
are republished for the whole bar in Massachusetts 
Lawyer’s Weekly.  I was lucky enough to come to Stewart 
Title as Richard Urban returned to the Boston office from 
his job as National Claims Counsel.  He brought to us a 
wealth of information on the handling of claims and how 
effective claims handling could be an opportunity for 
education.  The teleconferences we have held, in addition 
to introducing new products, have oftentimes been the 
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result of Rich or myself seeing a trend in a type of claim 
and turning it into an opportunity to inform our agents 
about traps for the unwary.  The innovation that Mike Agen 
and Nancy Brady brought to the team when they opened 
our Springfield office was an exciting thing to witness. 

The agents I have dealt with over the past four years have 
been outstanding.  As much as they hate having me call, for 
fear it is a claim, I have enjoyed their calls.  I have gotten 
to know many of you as individuals as well as agents.  
Having come so recently from your shoes, I have 
appreciated the talks about the practice of real estate law in 
today’s changing market, as much as the underwriting 
calls.  It was a pleasure, as well as a constant learning 
experience working with all of you agents. 

Thank you all for great experience of working with you all, 
Stewart Title employees and agents.  I hope to be back in 
the area occasionally and to see you at various functions 
that Esther Grady does such a fine job putting together.  It 
has been really great working with all of you.  With the 
enthusiastic marketing department Esther and Tom have 
created, along with the truly outstanding legal department 
and the great agents we have, I am sure great things will 
continue to happen here at Stewart Title in Massachusetts. 

Underinsured Owners 
– Richard Urban 

Vice President and Massachusetts State Counsel 

e have recently experienced an increase in 
underwriting and policy preparation questions 

arising from sales involving construction loans and the 
amount of insurance which should be made available to the 
buyer for an owner’s policy of title insurance. 

In these scenarios, the agent should recognize the 
ramifications of "underinsuring" owners that are best 
illustrated by the following examples. 

Example No. 1: Total loss of title. 

Owner purchases an unimproved lot for $50,000 and 
simultaneously obtains a construction loan for $150,000. 

Lender is insured for $150,000. 

Owner is insured for $50,000. 

"Anticipated value" of the property, after construction, is 
$250,000. 

A successful claim on the insured premises is made which 
involves a total loss of title that affects both the insured 
lender and insured owner. 

Paragraph 11 of the Conditions and Stipulations of an 
ALTA 1992 owner's policy which is entitled “Liability 
Noncumulative” specifically states that: 

... the amount of the insurance under this policy 
shall be reduced by any amount the Company may 
pay under any policy insuring a mortgage to which 
exception is taken in Schedule B or to which the 
insured has agreed, assumed, or taken subject, or 
which is hereafter executed by an insured and which 
is a charge or a lien on the estate or interest 
described or referred to in Schedule A, and the 
amount so paid shall be deemed a payment under 
this policy to the insured owner. 

Because of this provision, the insured lender, in our 
example, will be paid up to $150,000, depending upon the 
amount of the lender's mortgage which is outstanding at the 
time of the loss.  Pursuant to this provision, the payment to 
the insured lender will be deemed a payment to the insured 
owner.  Consequently, the payment will deplete the amount 
of insurance available to the insured owner and leave the 
owner with no insurance available for the balance of any 
loss that is suffered. 

Example No. 2: Partial loss of title. 

Owner purchases unimproved lot for $50,000 and 
simultaneously obtains a construction loan for $150,000. 

Lender is insured for $150,000. 

Owner is insured for $50,000. 

"Anticipated value" of the lot, after improvements, is 
$250,000.  Owner attempts to sell the lot, after the 
construction is completed, and discovers an outstanding 
attachment, which pre-dates the policy, in the amount of 
$10,000 and the owner files a claim. 

Paragraph 7(b) of the Conditions and Stipulations of an 
ALTA 1992 owner's policy is the appropriate provision 
under which the title insurance company would consider 
the claim.  The first part of this paragraph sets forth the 
qualifying criteria that must be met in order to trigger its 
proportionate damages provision.  It states that: 

In the event that the amount of the insurance stated 
in Schedule A at the date of the policy is less than 
80 percent of the value of the insured estate or 
interest or the full consideration paid for the land, 
whichever is less, or if subsequent to the date of 
Policy an improvement is erected on the land which 
increases the value of the improved estate by at least 
20 percent over the amount of insurance stated in 
Schedule A, then this policy is subject to the 
following... 

If this qualification is met, then paragraph 7(b)(ii) will be 
used to determine how much of the insured owner's claim 
the company will pay.  The formula is set forth as follows: 

Where a subsequent improvement has been made, 
as to any partial loss, the company shall only pay 
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the loss pro rata in the proportion that 120 percent 
of the amount of insurance stated in Schedule A 
bears to the sum of the amount of insurance stated 
in Schedule A and the amount extended for the 
improvement. 

An application of the first part of paragraph 7(b) to our 
example discloses that it readily satisfies the qualifying 
criteria, i.e., subsequent to the date of the policy, 
improvements were erected on the land, which increased 
the value of the insured estate by at least 20 percent over 
the amount of the original insurance. 

An application of the proportionate damages formula in 
paragraph 7(b)(ii) to this example would be calculated as 
follows: 

$50,000 (Owner's amount of insurance) x 120% = $60,000.  

$50,000.00 (Owner's amount of insurance) + $150,000. 
(Amount extended for the improvement) = 200,000. 

Pro rata computation: $60,000.00 divided by $200,000 = 
30%. 

The title insurance company would be obligated to pay 
30% of the $10,000 attachment, or $3,000. 

This section of the owner's policy is intended to minimize 
the unfair results a title insurance company could incur in 
situations whereby insured owners purchase amounts of 
title insurance which do not take into account the 
anticipated value of improvements and whereby title 
insurance companies receive premiums based on an 
amount less than the property's worth. 

To avoid this unpleasant possibility from arising, the owner 
should be advised that he may be underinsured and that he 
may be able to insure the property for the "anticipated 
value” of the property. 

An “anticipated value” can usually be determined from an 
"as-built" appraisal that most lenders will have required as 
part of its approval of the construction loan.  The appraisal 
can be used as evidence of the value of the property after 
the contemplated construction is completed.  Consequently, 
even though vacant land is being acquired, the “anticipated 
value” of the property can be the amount of insurance for 
an owner’s policy and such a policy can be issued in 
conventional, simultaneous fashion along with the loan 
policy at time of purchase subject to a “Pending 
Improvements Clause” in the owner’s policy, as follows: 

Liability under this policy is presently limited to the 
purchase price of the land and will increase to, and 
include, the actual value of improvements erected in 
good faith and fully paid for.  Liability, however, 
shall not exceed the amount of insurance stated in 
the policy. 

If the “anticipated value” cannot be reasonably determined 
at the time of purchase or if the insured owner declines to 
purchase a policy in the amount of the “anticipated value” 
at time of purchase, the agent may issue an owner's policy 
in the amount of the original purchase price of the vacant 
land.  You may want to advise the insured of the 
availability of insurance in the amount of the anticipated 
value of the insured premises after improvements have 
been constructed, and note in your file that the insured 
elected to request insurance only in the amount shown on 
Schedule A. 

As an alternative to issuing an owner’s policy in the 
amount of “anticipated value,” once the improvements are 
completed, an endorsement to the policy may be issued to 
increase the amount of insurance to the full value of the 
property.  However, an additional premium will be due and 
will be charged at regular rates for the increased amount of 
insurance.  It is important to note that if the policy had been 
originally issued in the amount of the “anticipated value,” 
as described above, the owner could have taken advantage 
of the lower premiums associated with the simultaneous 
issuance of lender's and owner's policies and would have 
saved some cost. 

 

Crossword Puzzle Answers 
[Available on request] 
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Website Questions and Answers 
 

Question:  Can I view newsletters just the way they’re 
printed? uestion:  How do I find the new Stewart 

Massachusetts website? Q 
Answer:  Yes.  Do the following: Answer:  Go to www.stewartma.com or 

www.stewartmass.com.  Either address will take you to the 
same place. 

► Go to the website and click on Stewart Publications. 

► Click on Archived Newsletters.  
 

► Scroll beyond the Search box and you’ll see a listing 
of all the newsletters in reverse (newest to oldest) 
order.  Click on the “view pdf” link  to view the full 
newsletter on your computer screen or, if you want 
to download the image to your computer, click on 
the “download” link. 

Question:  What can I find on the website that will help 
me as a Stewart agent? 

Answer:  You can do all of the following, and more: 

► Order supplies, back titles and insured closing 
letters. ► You can’t copy from the PDF format, but you’ll 

notice that all the articles contained in each 
newsletter are listed below each caption, so that you 
can open, read and copy from them in HTML 
format. 

► View current bulletins and other important notices 
that are regularly posted. 

► Get direct links to other valuable sites. 

 ► Contact any of our staff by email or phone. 

Question:  How do I fill in the forms on the website? ► Find all the ALTA endorsements, as well as other 
regularly used endorsements. 

Answer:  Unlike forms on most other underwriters' 
websites, Stewart's forms can be filled in right on the 
screen or you can download them to your computer and fill 
them in later.  They are all PDF files but they have active 
field cells and boxes that permit this editing function. 

► Download various forms and affidavits. 

► View and search all our newsletters. 

 
 

Question:  How do I search the newsletters? 
Question:  Can I save the forms that I complete? 

Answer: Do the following: 
Answer:  This depends. If you have only Adobe® Reader 
(the free program you can download from the Internet) you 
cannot save your changes, but you could print out an extra 
copy of your document for your records.  If you have 
Adobe® Acrobat you can save your changes. 

► Go to the website and click on Stewart Publications. 

► Click on Archived Newsletters. 

► Scroll to the Search box and enter your query. 

 ► The newsletter articles containing your query will 
appear. 

Question:  If I have any questions about the website who 
do I contact? ► Open an article and then from the Windows Edit 

menu, choose Find (on This Page) to find where 
your query appears in the article. Answer:  Gary Casaly.  You can contact him by email 

(gcasaly@stewart.com) or phone (800-628-2988 or  
617-737-8240).  He will be happy to answer your questions 
or walk you through the site. 

► You can copy text from the articles and paste the 
text into your documents.  
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Crossword Puzzle - The Last Word 
[Available on request] 
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