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Manager’s Corner 
– Thomas M. Flynn 

Vice President and 
New England Division Manager 

Stewart Retains High Ratings for 
Financial Strength 

tewart Title’s outstanding financial 
performance continues to be 

recognized by the industry’s foremost 
rating companies with the following 
marks: 

Demotech, Inc. A" 
Fitch Ratings A+ 
Lace Financial A 
Moody’s A2 

The Company also remains on the 
Standard & Poor’s SmallCap 600 list and 
the FORTUNE 1000 list of companies. 

Harvard Releases “State of the 
Nation’s Housing” Report 

Following are some of the highlights from 
the report: 

• In 2004, housing markets posted 
record growth.  Home ownership 
reached an all-time record of 69 
percent. 

• Adjustable rate mortgages accounted 
for more than a third of all mortgage 
loans last year and interest only loans 
for nearly one-quarter. 

• Housing affordability worsened 
between 2000 and 2003 alone; the 
numbers of households spending more 
than half of their incomes on housing 
increased by 2.5 million.  

• Households are increasingly taking 
longer, more costly commutes to lower 
housing costs.  Nationally, the number 
of workers taking commutes of an 
hour or more surged by 3.1 million in 
the 1990s. 

American Land Title Association 
Releases 1st Quarter 2005 Results 

Revenue results were generally 
encouraging as total revenue for the first 
quarter of 2005 was relatively flat when 
compared to the record year of 2004’s first 
quarter.  The news on the claim/loss front 
was not as encouraging.  Losses and 
adjustment expenses increased by 35.4% 
in the first quarter of 2005 compared to 
the first quarter of 2004.  The industry 
loss ratio for that period rose from 4.03 
percent to 5.45 percent. 

Back It Up! 
– Andy Meyers 

District Automation Director 

What, me worry? 
n today’s business world, information 
has become one of the most valued 

commodities, second only to the office 
coffee machine in its importance.  
Companies have become reliant on a 
technological solution to store all of their 
critical data.  This information’s security, 
however, is threatened daily by the  
ever-present danger of computer 
vulnerabilities, such as viruses, worms, 
locust, or even human error.  With this in 
mind, there’s never been a more important 
time for you to make sure that your 
company’s data is safe and secure.  
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Back up Guidelines: 

1) All data must be getting backed up, not just server data.  
Data on individual PCs (for example, your computer’s 
“My Documents” folder) needs to be backed up as well.  
If you are not copying that information to the server 
every day, chances are it’s not getting backed up. 

2) Backup media (tapes, CD/DVD, carbon paper, etc.) 
needs to be changed daily and brought off site.  Are 
your backup tapes being changed daily?  Are they being 
brought off site?  In case of fire or flood you don’t want 
your backup tapes in the same location as your server. 

3) Backups need to be verified and tested.  Most backups 
fail on a regular basis.  If you are not checking the log 
files and doing a test restore, there is no way to know if 
they are working correctly. 

Backup options: 
1) Traditional, media based solutions.  These include 

CD/DVD’s, 8mm tapes, DLT and zip disks. 

2) Online backups: backs up your data to a secure server, 
using a high speed Internet connection.  

Online backups have many advantages over traditional 
backups.  They solve the issue of having to verify the 
backup completed successfully, as an email is sent 
daily to you with the status of the previous evening’s 
backup.  Also because the backups are not stored 
locally, you don’t have to worry about taking a backup 
tape offsite.  In addition, online backups can be 
configured to back up information on individual PCs 
as well as server data, making it a complete backup 
solution. 

StewartBackup is the online backup service that we are 
now using to back up our New England data.  Through the 
Internet all of our data is pushed to a backup location in 
Virginia.  Using this service we now don’t have to worry 
about changing eight separate backup tapes daily.  Restores 
are much easer as well.  Just log in to the web site, enter 
your passcode, and restore the necessary files.  There is no 
hardware to buy.  The only requirement is a high speed 
Internet connection. 

I’m all backed up! 
The StewartBackup service is now being offered to our 
agents.  For $11 per month you can back up 1Gigabyte of 
data, and each additional 500Megabytes is an extra $5 per 
month.  To get more information or to get started backing 
up your data with StewartBackup, either contact me at  
800-628-2988, or go online to 
https://www.stewartbackup.com, click Sign Up!, and use 
AM01 as the account manager code. 

Stewart Spotlight 

 

Don Brown 

any of you know Don as a frequent contributor to 
our newsletter or through telephone contact with the 

Stewart Title Boston Office Legal Department. 

Don has been with Stewart Title since March of 2002 as a 
Paralegal working on both claims and underwriting 
matters.  His previous professional experience includes 
working for six years in a law firm environment after 
obtaining his paralegal certificate at Northeastern 
University. 

Don resides in South Boston and, in addition to affiliation 
with professional organizations such as the Massachusetts 
Paralegal Association, Don has volunteered his time with 
community organizations such as the Little House 
Community Center where he was named Volunteer of the 
Year. 

We are fortunate to have someone of Don’s dedication, 
aptitude, loyalty, and good nature working for Stewart 
Title.   

Paralegal Page 
– Donald A. Brown 

Boston Office Paralegal 

Requesting Information from the State of 
Delaware-Division of Corporations 

 have recently been asked to obtain a certified copy of 
merger for a business entity to resolve a title issue.  I 

went online and researched the corporate entity by first 
going to our local Massachusetts Secretary of State 
Corporations Division to see if this entity was ever 
incorporated in our state.  I was unable to locate the 
information that I was looking for.  I found that the entity 
was based out of another state and incorporated with the 
State of Delaware.  I have run into this situation many 

M
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times and found that the easiest thing to do is go to the 
State of Delaware’s Secretary of State Corporations 
Division to confirm whether or not the entity was ever filed 
with them.  

I went on to their updated website located at 
http://www.delaware.gov/ and was on their home page.  On 
the left hand side of the home page there is a field showing 
the State agencies, and the first option is the Corporations 
Division.  When you click on Corporations Division you 
are sent to the Corporations Division home page.  When 
you review the Corporations Division home page, on the 
left hand side it lists several different options, one of which 
deals with general information regarding corporations.  
When you click on general information, it gives you a brief 
description of the services that they provide and explains 
that the entity information provided on their website is free 
of charge, consists of the entity name, file number, 
incorporation/formation date, registered agent name, 
address, phone number and residency for the corporation.  I 
typed in the entity name and was able to confirm that they 
were incorporated with Delaware.  I printed off the 
information the website provided me with and found that I 
would need the certified copy of the merger.  Furthermore, 
they also go on to say that if you require any additional 
information about the corporation that you are researching 
that it can be obtained for a fee.  Keep in mind that there 
are several different options in obtaining corporate 
information from the State of Delaware.  You can do so in 
writing or even verbally over the phone if you have a credit 
card.  

Additionally, there are several different ways to submit 
requests with the State of Delaware Corporations Division.  
On the left hand side of the Corporation Divisions home 
page under Information there is an option for submitting a 
request.  If you click on to submitting a request, the second 
paragraph talks about obtaining certification and copy 
requests for corporation documentation, as was the case 
with my request.  In this topic section they say that “all 
requests must be submitted with a cover memo that has the 
name and address of the person/firm submitting the 
request.  To ensure your request is processed quickly and 
efficiently, we strongly recommend utilizing our cover 
memo.”  If you click on to their cover memo it downloads 
and opens as an Adobe Acrobat document that you can 
only view and print out.  

In reviewing the request form, you can request five 
different types of requests.  You need to pay attention to 
what type of request you make because there are different 
fees associated with each request.  For instance, I shaded in 
the request for a “priority 7,” which is a regular work 
request (you can use a dark pencil or marker).  The cost for  

this type of request is $32.00.  If you make a request this 
way it usually takes about 15 to 30 days to obtain the 
documentation from the date the Corporations Division 
actually receives the certification and/or copy request.  I 
filled in the submitter’s information, which is obviously 
easy enough.  Then you come to the certification request 
information.  You fill out the name of the company/entity 
and then the file number.  The file number is the number 
that the Corporations Division uses to reference all 
corporate entities that are filed with them and is easily 
found when you make your request for general corporate 
information.  You then check off the method of return.  I 
used Express Mail, gave them my account information, and 
provided them with a return overnight delivery slip and 
envelope.  Lastly, I checked off the type of certificate I 
requested, which was a Certificate in RE: amendment.  
Remember I needed a certificate of merger to resolve the 
title issue.  If you are confused about what type of 
certificate and/or copies of corporate documentation are 
needed, as was I when I first reviewed their website, call 
and speak with their customer service department.  They 
were very helpful when I called and asked what type of 
certificate was needed, and what type of request for 
documentation had to be made to resolve the issue.  

In closing, I sent my request by overnight delivery to their 
attention along with a cover letter enclosing the 
certification request form, printout for the corporate entity 
obtained from their website, and a check made payable to 
the Delaware Secretary of State’s Office.  When they 
receive your request, they will log it into their system and 
give it a reference number.  So, if you have to call their 
customer service department looking for a status, you 
simply reference the corporation file number and they will 
in turn give you the reference number.  I hope this 
information is helpful when you have a situation involving 
a Delaware filed corporation.  

Websites to Know 

www.corp.sec.state.ma.us  

Helpful in providing information on name changes. 

www.ffiec.gov/nic  

Used to locate banks through closings and mergers. 

www.fdic.gov  

Provides information for Bank, Savings Associations 
and holding companies that are FDIC Insured 
(especially helpful in finding banks that have been 
taken over by the FDIC). 
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Chapter 61A: Agricultural and 
Horticultural Liens 

– Gary F. Casaly 
Special Counsel 

 very complicated law but one that needs to be 
understood is the statute concerning agricultural and 

horticultural liens under G.L.c. 61A.  There is rarely a 
week that goes by that I do not get a call on this subject.  
The statute contains provisions that at times seem 
convoluted, or even contradictory.  But the rules laid down 
in the statutory framework must be closely and vigilantly 
followed if the lien created by the statute is to be properly 
extinguished and the tax obligations imposed by its 
provisions properly addressed. 

Logic would suggest that an article about the statute would 
first address how land is submitted to its provisions 
followed by a discussion about how the lien and tax 
obligations are disposed of.  But I’m going to do things in 
reverse, only because it is most important for conveyancers 
to understand the latter aspects of the law. 

When a lien under the statute is encountered in connection 
with a conveyance, it is important for both the seller and 
the buyer — and any lender — to know what to do about it.  
Do they wish to continue the preferred tax status, or do 
they wish to take the property out from under the 
provisions of the law?  Do they understand the 
ramifications of changing or continuing the use of the 
property as agricultural and horticultural land after the 
transaction is completed?  Does the seller care whether the 
buyer changes the use after the transaction?  Can the 
owner, even where there is no sale, end up in a trap by 
making certain changes in the use of the property?  What 
protections does a lender have from the “triggers” that 
otherwise would precipitate additional tax liabilities?  I will 
address these and other questions in this article. 

For the conveyancer, the most important sections of G.L.c. 
61A are sections 12, 13 and 14.  These sections deal with 
the “conveyance tax,” the “roll-back tax,” and the “right of 
first refusal,” respectively.  Those sections are discussed in 
detail below. 

The Conveyance Tax.  One would suppose that the 
conveyance tax is applicable to sales of the property that’s 
taxed under the statute.  And this is true.  But a change in 
use of the property can also trigger the conveyance tax.  
Here are the relevant provisions of section 12:  

Any land [taxed under the statute], if sold for other 
use within a period of ten years from the date of its 
acquisition or the earliest date of its uninterrupted 
use by the current owner in agriculture or 
horticulture, whichever is earlier, shall be subject to 
a conveyance tax applicable to the total sales price 

of such land [based upon a sliding scale] . . . .  Said 
conveyance tax shall be due and payable by the 
grantor at the time of transfer of the property by 
deed or other instrument of conveyance . . . . 
provided [however], that if there is filed with the 
board of assessors an affidavit by the purchaser that 
such land is being purchased for agricultural, 
horticultural or agricultural and horticultural use, no 
conveyance tax shall be payable by the seller by 
reason of such sale, but if such land is not in fact 
continued in such use, the purchaser shall be liable 
for any conveyance tax that would have been 
payable on such sale as a sale for other use.  Except 
with respect to eminent domain takings, the 
provisions of this section shall not be applicable to 
the following: mortgage deeds; deeds to or by the 
city or town in which such land is located; deeds 
which correct, modify, supplement or confirm a 
deed previously recorded; deeds between husband 
and wife and parent and child when no 
consideration is received; tax deeds; deeds releasing 
any property which is a security for a debt or other 
obligation; deeds for division of property between 
owners without monetary consideration; 
foreclosures of mortgages and conveyances by the 
foreclosing parties; deeds made pursuant to a 
merger of a corporation or by a subsidiary 
corporation to its parent corporation for no 
consideration other than the cancellation and 
surrender of capital stock of such subsidiary which 
do not change beneficial ownership; and property 
transferred by devise or otherwise as a result of 
death.  A nonexempt transfer subsequent to any 
exempt transfer or transfers shall be subject to the 
provisions of this section.  Upon such nonexempt 
transfer the date of acquisition by the grantor, for 
purposes of this section, shall be deemed to be the 
date of the last preceding transfer not excluded by 
the foregoing provisions from application of this 
section; except that in the case of transfer by a 
grantor who has acquired the property from a 
foreclosing mortgagee the date of acquisition shall 
be deemed to be the date of such acquisition.  * * *  
Any land in agricultural or horticultural use which is 
valued, assessed and taxed under the provisions of 
this chapter, if changed by the owner thereof to 
another use within a period of ten years from the 
date of its acquisition by said owner, shall be 
subject to the conveyance tax applicable hereunder 
at the time of such change in use as if there had 
been an actual conveyance, and the value of such 
land for the purpose of determining a total sales 
price shall be fair market value as determined by the 
board of assessors of the city or town involved for 
all other property.  

A 
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Although the statute begins with the provision for a tax if 
the property is “sold for other use” during the applicable 
ten-year period, the last sentence tells us that the tax 
liability applies also if the agricultural or horticultural use 
is “changed by the owner” during this ten-year period.  So 
a “conveyance tax” may be applicable where there is no 
conveyance.  The statute makes provision for a sliding 
scale in figuring the tax — 10% of the sales price if sold in 
the first year of ownership; 9% if sold in the second year of 
ownership, etc.  Of course, not all sales trigger the tax; only 
those involving sales “for other use” do. 

When there is a sale of property that is presently taxed 
under the statute for agricultural and horticultural use and 
the sale is “nonexempt” (see below), any conveyance tax 
due is payable by the seller (the statute provides that “said 
conveyance tax shall be due and payable by the grantor at 
the time of the transfer”).  So, it’s important that the seller 
determine that a change in use is not contemplated if the 
ten-year period is still applicable.  How does the seller 
accomplish this?  The statute provides that the buyer can 
file an affidavit to this effect with the board of assessors 
and, in such a case, “no conveyance tax shall be payable by 
the seller.”  But in such an instance, and where the affidavit 
has been secured, if there is a change in use later by the 
buyer, the statute provides that “the purchaser shall be 
liable for any conveyance tax.”  So the affidavit that the 
statute provides for is an important tool for the seller to 
obtain and have filed with the assessors. 

As noted, not all sales trigger the payment of a conveyance 
tax.  First, obviously, those outside the ten-year period do 
not (but watch out for the roll-back tax, discussed below).  
Second, there’s a “laundry list” of what are considered 
“exempt” transactions, sales that do not cause the 
conveyance tax to become due.  These exempt transactions 
are listed as follows: 

► Mortgages 
► Deeds to or by city or town in which such land is 

located 
► Deeds which confirm, modify or supplement prior 

recorded deeds 
► Deeds between husband and wife and parent and 

child for no consideration 
► Tax deeds 
► Partial releases or discharges of mortgages 
► Boundary line deeds for no consideration 
► Foreclosure of mortgages and conveyances by the 

foreclosing parties 
► Certain transfers between parent and subsidiary 

corporations for no consideration 
► Property transferred by devise or otherwise as a 

result of death 

Note that “mortgages” and “foreclosure of mortgages and 
conveyances by the foreclosing parties” are exempt 

transactions, for example.  An important point to remember 
here is that the “laundry list” noted above is of transactions 
that will not trigger the tax.  That is to say, although the 
granting or foreclosure of a mortgage will not precipitate 
the payment of the conveyance tax, this does not mean that 
mortgagees are not subject to the lien and other provisions 
of the statute.  If the municipality should move to enforce 
the collection of taxes precipitated by nonexempt 
transactions (change of use of the property by the owner, 
for example) the mortgagee’s mortgage would be 
subordinate to the lien and claim of the municipality, just 
as in the case of other municipal liens. 

The statute is clear to state that “[a] nonexempt transfer 
subsequent to any exempt transfer or transfers shall be 
subject to the provisions of this section.”  This means, of 
course, that although certain transactions won’t themselves 
“trigger” a tax, the “exempt” transaction does not exempt 
the property itself from the provisions of the statute as to 
future transactions. 

The statute creates a “formula” for determining when the 
ten-year period (or more accurately, periods) expires after 
there has been the intervention of an exempt transaction.  
In the case of a nonexempt transfer after an exempt 
transfer, the date of acquisition by the grantor (which is the 
date from which we begin to count) is deemed to be the 
date of the last preceding transfer not exempted from the 
application of the statute.  So, where an exempt transaction 
has intervened it’s “ignored” in establishing the date of 
acquisition of the grantor, and we go all the way back to 
the last transaction that was not exempt in determining the 
whether the ten-year period for the particular grantor has 
expired.  (In the case of a transfer by a grantor who 
acquired the property by foreclosure, the date of acquisition 
is that date and not a prior one.)  The point here is that, 
while the property is being taxed under the statute, there 
can be consecutive ten-year (or shorter) periods applicable 
to each owner in the chain of title.   

Also, the tax is imposed if a sale for other use occurs 
“within a period of ten years from the date of its acquisition 
or the earliest date of its uninterrupted use by the current 
owner in agriculture or horticulture, whichever is earlier.” 
The statute contemplates that the owner, who sells the 
property for other use, might have begun to use it for 
agricultural or horticultural purpose before purchasing it, 
thus permitting the ten-year period to begin to run before 
the acquisition of title by the owner.  It should be noted, 
however, that if the ten-year period is still running (whether 
from date of acquisition or the date the owner began 
devoting the property to agricultural or horticultural 
purposes) the tax rate is determined depending upon the 
year of ownership the sale occurs in.  Thus, it would be 
possible to be in the ninth year of the ten-year period  
(calculated from the date the owner began devoting the 
property to agricultural or horticultural purposes) where the 
owner purchased the property only a year ago, thereby 
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requiring the tax not to be imposed at the 2 percent (ninth 
year) rate but rather at the 9 percent (second year) rate. 

A change of use of the property to one other than 
agricultural or horticultural can have the same effect as an 
actual nonexempt sale.  In such a case, the “formulas” for 
determining the date of acquisition and the amount of the 
tax are the same as though there had been a sale, except 
that the “fair market value as determined by the board of 
assessors” is substituted for the “sales price” in determining 
the tax.  Of course, if the use of the property is changed — 
the event that triggers the tax — subsequent applications 
for its assessment as qualifying horticultural or agricultural 
land would most likely be denied. 

The Roll-back Tax.  Even though two types of taxes 
(conveyance and roll-back) are mentioned in the statute, 
there’s only one tax liability, as the tax obligations are 
mutually exclusive of each other.  Roll-back taxes are 
governed by section 13 of the statute, the pertinent 
provisions of which are as follows: 

Whenever land which is valued, assessed and taxed 
under this chapter no longer qualifies as actively 
devoted to agricultural, horticultural or agricultural 
and horticultural use, it shall be subject to additional 
taxes, hereinafter referred to as roll-back taxes, in 
the current tax year in which it is disqualified and in 
such of the four immediately preceding tax years in 
which the land was so valued, assessed and taxed; 
provided that such roll-back taxes shall not be 
applicable unless the amount thereof as computed 
pursuant to this section, exceeds the amount, if any, 
imposed under the provisions of section twelve and, 
in such case, the land shall not be subject to the 
conveyance tax imposed under said section twelve; 
and provided, further, that no roll-back taxes shall 
be applicable if the land involved is purchased for a 
public purpose by the city or town in which it is 
situated.  For each year, the roll-back tax shall be an 
amount equal to the difference, if any, between the 
taxes paid or payable in accordance with the 
provisions of this chapter and the taxes that would 
have been paid or payable had the land been valued, 
assessed and taxed without regard to such 
provisions.  If, at the time during a tax year when a 
change in land use has occurred, the land was not 
then valued, assessed and taxed under the provisions 
of this chapter, then such land shall be subject to 
roll-back taxes only for such of the five immediately 
preceding years in which the land was valued, 
assessed and taxed thereunder.  In determining the 
amount of roll-back taxes on land which has 
undergone a change in use, the board of assessors 
shall have ascertained the following for each of the 
roll-back tax years involved: 

(a)  The full and fair value of such land 
under the valuation standard applicable to 
other land in the city or town; 

(b)  The amount of the land assessment for 
the particular tax year. 

(c)  The amount of the additional assessment 
on the land for the particular tax year by 
deducting the amount of the actual 
assessment on the land for that year from the 
amount of the land assessment determined 
under subsection (a); and, 

(d)  The amount of the roll-back tax for that 
tax year by multiplying the amount of the 
additional assessment determined under 
subsection (c) by the general property tax 
rate of the city or town applicable for that tax 
year. 

While the conveyance tax has a “tail,” the roll-back tax 
does not.  After property has been owned or used for so 
long as agricultural or horticultural land the conveyance tax 
is no longer applicable.  In other words, if the owner has 
“stayed the course” and devoted the land to this preferred 
use, eventually the owner will come to the “end of the 
tunnel” and will no longer have to continue to use the land 
as such and may sell it or convert it to another use without 
incurring a conveyance tax liability.  The roll-back tax, on 
the other hand, is the “exit fee” that must be paid if 
property no longer qualifies for those purposes, and is 
applicable whether the property is taxed under the statute 
or not at that time.  While the conveyance tax becomes 
less, depending upon how many years the owner has owned 
or devoted the property to the required use, the roll-back 
tax simply takes a “look back” and “refigures” what the tax 
would have been had the property not been taxed at and 
enjoyed the preferred rate.  The differential is then 
determined and the owner pays this difference. 

Note that there’s no “cut out” for mortgagees when it 
comes to the roll-back tax, because the tax is triggered not 
by a transaction, but rather by inaction; once the property 
no longer qualifies as actively devoted to agricultural or 
horticultural uses the tax is due. 

The “roll-back” period is determined differently depending 
upon whether or not the land, at the time of change in use, 
is taxed under the statute.  If it is so taxed, the “look back” 
period includes the year the use is changed and the four 
immediately preceding years during which the property 
was so taxed; if change in use occurs when property is no 
longer taxed under statute, the land shall be subject to roll 
back tax only for such of the five immediately preceding 
years in which the land was valued, assessed and taxed 
under statute. 
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As mentioned above, the conveyance tax and the roll-back 
tax, though separately figured, are mutually exclusive of 
each other.  In this regard, the statute provides that, “such 
roll-back taxes shall not be applicable unless the amount 
thereof as computed pursuant to this section, exceeds the 
amount, if any, [of the conveyance tax] and, in such case, 
the land shall not be subject to the conveyance tax.” 

Right of First Refusal.  The conveyance tax and the roll-
back tax impose financial requirements on a transaction.  
The right of first refusal contained in section 14 effectively 
prevents the free alienation of the property until the 
municipality is given the opportunity to purchase it and a 
prescribed period of time that the municipality has to act 
(120 days) has expired (or the right has been waived).  
Section 14 provides in pertinent part as follows: 

Land which is valued, assessed and taxed on the 
basis of its agricultural or horticultural use under an 
application filed and approved pursuant to this 
chapter shall not be sold for or converted to 
residential, industrial or commercial use while so 
valued, assessed and taxed unless the city or town in 
which such land is located has been notified of 
intent to sell for or convert to such other use; 
provided, however, that the discontinuance of the 
use of such land for agricultural or horticultural 
purposes shall not be deemed a conversion.  
Specific use of land for a residence for the owner or 
a parent, grandparent, child, grandchild, or brother 
or sister of the owner, or the surviving husband or 
wife of any deceased such relative, or for living 
quarters for any persons actively employed full time 
in the agricultural or horticultural use of such land, 
shall not be deemed to be a conversion for purposes 
of this section; and a certificate of the board of 
assessors, recorded with the registry of deeds, shall 
conclusively establish that a particular use is such a 
use.  For a period of one hundred twenty days 
subsequent to such notification, said city or town 
shall have, in the case of an intended sale, a first 
refusal option to meet a bona fide offer to purchase 
said land, or, in the case of an intended conversion 
not involving sale, an option to purchase said land at 
full and fair market value to be determined by 
impartial appraisal.  [The municipality may assign 
the right of first refusal.]  Such notice of intent shall 
be sent by the landowner via certified mail to the 
mayor and city council of a city, or to the board of 
selectmen of a town, to its board of assessors and to 
its planning board and conservation commission, if 
any, and said option period shall run from the day 
following the latest date of deposit of any of such 
notices in the United States mails.  No sale or 
conversion of such land shall be consummated 
unless and until either said option period shall have 
expired or the landowner shall have been notified in 
writing by the mayor or board of selectmen of the 

city or town in question that said option will not be 
exercised.  [The right of first refusal must be 
accepted in a formal manner.]  An affidavit by a 
notary public that he has so mailed such a notice of 
intent on behalf of a landowner shall conclusively 
establish the manner and time of the giving of such 
notice; and such an affidavit, and such a notice that 
the option will not be exercised, shall be recorded 
with the registry of deeds.  Each such notice of 
intention, notice of exercise of the option and notice 
that the option will not be exercised shall contain 
the name of the record owner of the land and a 
description of the premises to be sold or converted 
adequate for identification thereof; and each such 
affidavit by a notary public shall have attached to it 
a copy of the notice of intention to which it relates.  
Such notices of intention shall be deemed to have 
been duly mailed to the parties above specified if 
addressed to them in care of the town or city clerk; 
and in the case of notice to a city council or a board 
or commission, addressed to it as such entity.  The 
provisions of this section shall not be applicable 
with respect to a mortgage foreclosure sale; but the 
holder of a mortgage shall, at least ninety days 
before a foreclosure sale, send written notice of the 
time and place of such sale to the parties and in the 
manner above provided in this section for notice of 
intent to sell or convert, and the giving of such 
notice may be established by an affidavit of a notary 
public as set forth above. 

The statute prohibits property that’s taxed as agricultural or 
horticultural land from being “sold” or “converted to” 
residential, industrial or commercial use.  In this respect 
section 14, like section 12 having to do with the 
conveyance tax, addresses both sales and conversions.  But 
the mere discontinuance of the agricultural or horticultural 
use (letting the land go fallow) is not a conversion that 
triggers the right of first refusal. 

Like its companion sections, section 14 contains exempt 
transactions that will not cause the right of first refusal to 
arise.  For example, the specific use of land for the 
residence of any of the persons in the following list is not a 
conversion.  Note that the statute in this regard does not 
exempt or protect a “sale” to the listed parties, but rather 
simply provides that use of the parties of the property or a 
portion thereof as a residence will not constitute a 
“conversion.”  Here’s the list: 

► Owner 
► Parent of the owner 
► Grandparent of the owner 
► Child of the owner 
► Grandchild of the owner 
► Brother of the owner 
► Sister of the owner 
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► Surviving husband or wife of any of the above 
► Persons actively employed full time in the 

agricultural or horticultural use of the land 

The statute provides that a recorded certificate from the 
board of assessors as to such use by an exempt party is 
conclusive. 

Other exempt transactions include the foreclosure of a 
mortgage, but here the statute requires that the foreclosing 
party “at least ninety days before a foreclosure sale, send 
written notice of the time and place of such sale” to the 
parties otherwise entitled to notice. 

The notice and the form in which it must be transmitted are 
specifically set out in its provisions.  Here’s a summary of 
the notice provisions: 

Notice is to be sent by certified mail to  

► Mayor and City Council of a city or Board of 
Selectmen of a town 

► Board of Assessors 
► Planning Board 
► Conservation Commission 

Notices are deemed to have been duly mailed to the above 
parties when addressed to them in care of the town or city 
clerk, but each notice to a board or commission must be 
addressed to it as such entity. 

Affidavit by a notary public with notice of intention 
attached that said notice was mailed is conclusive. 

Regarding the exercise of the option or its expiration after 
notice has been given, the statute provides that the city or 
town has 120 days after last notice is sent to the parties 
entitled to it to exercise the option to purchase:  

At value of bona fide offer in the case of a sale 
At full and fair market value in the case of a conversion 

The option may be exercised only if, within the 120 day 
period, a signed exercise of the option by the mayor or 
selectmen is: 

Mailed by certified mail to the owner and 
Recorded at the registry of deeds 

No sale or conversion is permitted until either: 

The option expires, or 
The owner is notified that the city or town will not 
exercise the option 

A follow up article will discuss some specific and common 
questions about, and the recent cases that have dealt with 
the statute. 

 

Title Standard Spotlight 
– Ward P. Graham 

New England Division Counsel 

n this issue of The Massachusetts Focus, we are going to 
supplement a previous spotlight article on Massachusetts 

Tax Liens.  Two issues ago, we discussed certain aspects of 
REBA Title Standard No. 55, Massachusetts Tax Liens 
(Recorded).1  That article discussed recent statutory 
developments affecting the lien period of Massachusetts 
Tax Liens, which was increased from six years to ten 
years,2 as well as recent case law establishing that the 
general state tax lien under G.L.c. 62C, §50 attaches to 
after-acquired property.3  This article will supplement that 
discussion and address those two issues (lien period and 
attachment to after-acquired) in the context of the Child 
Support Enforcement statute, G.L.c. 119A, §6, which is not 
addressed in Title Standard No. 55. 

Child Support Liens Generally 

Pursuant to G.L.c. 119A, §1, the Department of Revenue 
has created the Child Support Enforcement Division 
(hereinafter, “the Division”) as the so-called “IV-D 
agency”4 given the task and powers to enforce the 
provisions of c. 119A.5  Under c. 119A, §6(a), the Division 
is given the authority “to institute collection procedures for 
all arrearages which have accrued against child support 
payments owed pursuant to a court judgment or support 
order, or an order from a IV-D agency of competent 
jurisdiction.”  Among the many collection procedures 
referred to in §6(a) are the “use of lien, levy and seizure as 
provided in subsection (b)” and “attachment of or lien 
against property.”  In addition, the Division “is further 
authorized, in cases where there is a support arrearage, to 
secure assets to satisfy the arrearage by [among other 
procedures] . . . imposing liens in accordance with this 
section and, in appropriate cases, forcing sale of any real or 
personal property and distribution of proceeds.”  Pursuant 
to this authority, §6(b) discusses the specific procedures for 
filing notices of Child Support Liens at the Registries of 
Deeds (or Registry Districts of the Land Court) as well as 
the effect of such filings in terms of the creation, duration 
                                                           
1 See the Winter, 2005 (Vol. 4, No. 1) issue of The 
Massachusetts Focus. 
2 G.L.c. 62C, §50(a), as amended by St. 2004, c. 262, §26. 
3 Luchini v. Commissioner of Revenue, 436 Mass. 403, 764 
N.E.2d 870 (2002) 
4 This term is drawn from Title IV, Part D of the Social 
Security Act, 42 U.S.C. §651, et seq., and is used 
throughout c. 119A. 
5 The creation and designation of the Child Support 
Enforcement Division for this purpose is also discussed in 
830 CMR §119A.6.1, dealing with assessment of interest 
and penalties on past-due child support. 

I
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and relative priorities of these liens vis a vis the child 
support obligor and purchasers, mortgagees and other 
lienholders.  In this regard, it is the concept of “perfection” 
introduced in subparagraph (b)(3) that is most important in 
recognizing the difference between the operation of the tax 
lien provisions of G.L.c. 62C, §50, and the child support 
lien provisions of c. 119A, §6. 

When a Child Support Lien Arises 

Subparagraph (b)(1) of c. 119A, §6 establishes that an 
unpaid child support obligation “shall, as of the date on 
which it was due, be a lien in favor of the obligee in an 
amount sufficient to satisfy unpaid child support, whether 
the amount due is a fixed sum or is accruing 
periodically.”  [Emphasis added.]  Thus, right from the 
beginning it is important to note for purposes of dealing 
with a Child Support Lien that the lien arises when support 
payment is due, not when the lien is assessed as in the case 
of tax liens under c. 62C, §50.  Also, the Child Support 
Lien is an ongoing one and applies to arrearages that can 
continue to accrue beyond whatever amount originally 
triggered the lien or the amount that may appear in a 
recorded notice of the lien.  Lest there be any doubt, this 
observation is emphasized two sentences later in 
subparagraph (b)(1), where it provides, “Such lien shall 
incorporate any unpaid child support which may accrue in 
the future and shall not terminate except as provided in 
subparagraph (5).”6 

Property Interests Affected, Including After-
Acquired Property 

Subparagraph (b)(1) next addresses the issues of what kind 
of property interests the lien attaches to and whether the 
lien attaches to after-acquired property.  It addresses these 
two issues as follows: 

Upon recordation or registration in accordance with 
subparagraph (3), such lien shall encumber all 
tangible and intangible property, whether real or 
personal, and any interest in property, whether legal 
or equitable, belonging to the obligor.  An interest 
in property acquired by the obligor after the 
child support lien arises shall be subject to such 
lien, subject to the limitations provided in 
subparagraphs (3) and (5).  [Emphasis added.] 

Under this provision, just about any interest in real 
property you are likely to encounter in your conveyancing 
practice is potentially subject to the lien.  That is not really 
something new and it is essentially the same as under the 
general tax lien provisions of c. 62C, §50, although the 

                                                           

                                                          

6 Subparagraph (5) of §6(b) is the provision discussing the 
duration of the child support lien, which will be discussed a 
little bit later in this article. 

statutory language is somewhat different.7  As to after-
acquired property, however, the difference between c. 62C, 
§50 and c. 119A, §6, is that the application of the lien to 
after-acquired property is explicit under §6(b)(1), whereas 
the language of §50 had to be interpreted by the Luchini 
court to come to the same result.8  Thus, one of the cautions 
we noted in the previous article on Title Standard 55 
discussing the general state tax lien under §50 is equally 
applicable here and that is to make sure your titles are 
being run back for purchasers as well as sellers looking for 
filed notices of Child Support Liens as much as for other 
types of state and federal tax liens that can affect after-
acquired property. 

Recording a Notice of Child Support Lien 

In regard to the filing of notices of a Child Support Lien, 
subparagraph (b)(3) of §6 provides that the Division “shall 
file notice of a lien with respect to real property in the 
registry of deeds or registry district for any county or 
registry district in the commonwealth where the obligor 
owns property, or in any other registry of deeds or registry 
district in the county where the obligor resides and may file 
such notice in any other registry of deeds or registry district 
in the commonwealth.”  In terms of our being able to 
identify the true obligor, subparagraph (b)(3) also provides 
that “[t]he social security number of the obligor shall be 
noted on the notice of the lien.”  Thus, if you have any 
question about whether a notice of Child Support Lien 
found of record applies to a party to your transaction 
(whether seller or buyer), this information can be of great 
help in verifying or excluding application to your party. 

“Perfection” of a Child Support Lien 

The next few sentences of subparagraph (b)(3) discuss the 
concept of “perfection” that puts an important twist on the 
lien priority and lien duration issues associated with Child 
Support Liens.  This portion of subparagraph (b)(3) 
provides: 

 
7 Under c. 62C, §50(a), the general state tax lien arises at 
the time of assessment or demand for payment of the 
unpaid tax (together with interest, penalties and other 
statutory additions) and “attaches to all property and rights 
to property, whether real or personal, belonging to such 
[taxpayer].” 
8 See, Luchini v. Commissioner of Revenue, fn. 2, supra.  
The relevant portion of §50 discussed by the court is found 
also in subsection (a) and provides that the general state tax 
lien “shall continue until the liability for the amount 
assessed or deemed to be assessed is satisfied.”  It is the 
continuing nature of the lien that the court looked at in 
applying the lien to after-acquired property as the federal 
courts had done in the past based on similar language in the 
federal tax lien statute, 26 USC §6322. 
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The filing shall operate to perfect a lien when duly 
recorded and indexed in the grantor index or when 
registered, as the case may be, as to any interest in 
real property owned by the obligor that is located in 
the county or registry district where the lien is 
recorded or registered.  A special index for liens 
created under this chapter shall be maintained in 
each registry of deeds or registry district.  If the 
obligor subsequently acquires an interest in real 
property, the lien shall be perfected upon the 
recording or registering of the instrument by 
which such interest is obtained in the registry of 
deeds or registry district in the county or registry 
district where the notice of the lien was filed 
within six years prior thereto.  A child support 
lien shall be perfected as to real property when 
both the notice thereof and a deed or other 
instrument in the name of the obligor are on file 
in the registry of deeds or registry district for the 
county or registry district where the obligor owns 
property without respect to whether the lien or the 
deed or other instrument was recorded or registered 
first.  . . .  The perfected lien shall not be 
subordinate to any recorded lien except a lien 
that has been perfected before the date on which 
the child support lien was perfected; provided, 
however, that the [Division] may, upon request of 
the obligor, subordinate the child support lien to a 
subsequently perfected mortgage.  To assist in the 
collection of a debt by the [Division], the [Division] 
may disclose the name of an obligor against whom a 
lien has arisen and other identifying information 
including the existence of the lien and the amount of 
the outstanding obligation.  [Emphasis added.] 

It is clear from the text of this portion of the statute that the 
concept of “perfection” goes beyond “recording” or 
“filing” when it comes to determining lien priority as well 
as whether the lien has expired due to lapse of time under 
§6(b)(5).  In case we didn’t get it the first time around, this 
portion of the statute states again that the lien will attach to 
after-acquired property.  However, the important twist here 
is that the lien is not “perfected” unless and until the 
support obligor has or acquires an interest in real property 
within the county or registry district where the notice of 
lien is filed or recorded.  Thus, the statutory time period for 
the life of a Child Support Lien under §6(b)(5) (to be 
discussed shortly) does not begin to run at the time of 
recording of the notice of lien but rather from the time of 
its “perfection,” which, in the case of property acquired 
after the notice of lien is filed, is when the “deed or other 
instrument by which such interest [in the property] is 
obtained” is recorded or filed.   

The other important twist under §6(b)(3) with which to be 
concerned is the provision that, unless otherwise 
subordinated by the Division, the Child Support Lien “shall 
not be subordinate to any recorded lien except a lien that 

has been perfected before the date on which the child 
support lien was perfected.”  Notice that, unlike the general 
tax lien provisions of c. 62C, §50, there is no protection 
afforded here to even good-faith purchase-money 
mortgagees of property acquired by the support obligor 
after the “perfection” of the Child Support Lien.9   

Duration of a Child Support Lien 

Not surprisingly, the first sentence of c. 119A, §6(b)(5), 
tells us that the Child Support Lien “shall expire upon 
either termination of a current child support obligation and 
payment in full of unpaid child support, or upon release of 
the lien by the [Division].”  Certainly, there is no problem 
if the seller or borrower in a real estate transaction can 
obtain and record a release of the lien from the Division.  
Establishing that the support obligation has otherwise been 
terminated or satisfied is somewhat trickier, but one would 
assume that, if you can prove termination or satisfaction of 
the obligation or the Division is already aware of it, then 
you should be able to induce the Division to provide a 
release.  However, pursuing a release becomes moot, of 
course, if the lien has already expired.  The remainder of 
subparagraph (5) discusses when that happens and it is here 
where the concept of “perfection” of the lien becomes 
especially important in making that determination. 

The remainder of subparagraph (5) provides: 

In any event, a lien under this chapter shall expire 
six years from the date on which such lien was 
first perfected; provided, however, that such lien 
may be extended for additional periods of six years 
each by recording or registering, within the one year 
next before the expiration of the unexpired lien, a 
further notice of the lien, as provided in 
subparagraph (3), without affecting the priority of 
such lien.  Expiration of the lien shall not terminate 
the underlying order or judgment of child support.  

                                                           
9 Under c. 62C, §50(c), “[e]ven though notice of a lien 
provided in this section has been filed in the manner 
prescribed in subsection (b), the lien shall not be valid with 
respect to a security, as hereinafter defined, as against any 
mortgagee, pledgee or purchaser of such security, for an 
adequate and full consideration in money or money's 
worth, if at the time of such mortgage, pledge or purchase 
such mortgagee, pledgee, or purchaser is without notice or 
knowledge of the existence of such lien.”  [Definition of 
“security interest” omitted.]  Thus, under §50(c), an 
“innocent” mortgagee who didn’t know about (i.e., the title 
examiner missed) a notice of tax lien previously filed under 
§50(b) may still be able to maintain lien priority over the 
tax lien if the mortgagee’s lack of knowledge (one assumes 
“good faith” here) can be established to the satisfaction of 
the Department of Revenue or, in the worst case, a court.  
This same possibility does not expressly exist under 
c. 119A, §6. 
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The [Division] may issue a full or partial waiver of 
any lien imposed under this section.  Such waiver or 
release shall be conclusive evidence that the lien 
upon the property covered by the waiver or release 
is extinguished.  [Emphasis added.] 

Conclusion 

It was not too long ago that it was rare to find a Notice of 
Child Support Lien filed in the chain of title to real estate.  
That is no longer the case.  We are seeing more and more 
of these pop up in title examinations.  Worse yet, though, 
we are seeing more and more of these turn into claims 
under title insurance policies because some title examiners 
and conveyancers have not been aware that these liens 
attach to after-acquired property, that there is no automatic 
subordination of the after-acquired property lien to a 
purchase money mortgage and that these liens do not 
expire six years after recording but rather six years after 
“perfection” (unless extended).   

The last three sentences are fairly straightforward and need 
not be discussed further.  It is the first sentence, including 
the proviso, that is important to keep in mind when 
analyzing whether a Child Support Lien under a notice 
found in your title examination is still effective.   

The basic premise is that the lien will expire six years from 
the date on which the lien was “first perfected.”  As alluded 
to in the discussion of subparagraph (3), “perfection” 
occurs either (1) when the notice of lien is recorded or filed 
(if the obligor owns an interest in real estate in that county 
at that time) or (2) upon the recording or filing of the deed 
or other instrument by which the support obligor acquires 
property after the notice of lien was filed but within six 
years of the filing of the notice.  Accordingly, unlike the 
general state tax lien or federal tax lien where the 
commencement date of the lien period is the date of 
assessment, the six-year lien period for Child Support 
Liens does not begin until the lien is “perfected.”  If the 
support obligor does not own property in the county at the 
time the notice of lien is filed, then, in effect, the lien 
hibernates for six years waiting to be awakened and to 
pounce on some after-acquired real property interest of the 
obligor once the deed or other instrument creating the 
interest is recorded or filed in the same registry.  
Theoretically, therefore, even without the filing of an 
extension as authorized by the proviso in subparagraph (5), 
a Child Support Lien could last for up to eleven (11) years, 
eleven (11) months and thirty (30) days.  With an extension 
filed within the last year of such period, you can tack 
another six years on top of that and so on and so on.   

It is hoped that this article will help with a better 
understanding of how this lien statute operates and how it 
differs from the operation of other tax lien statutes more 
commonly encountered in real estate transactions.  Having 
this background available may also help you in discussing 
an issue involving this type of lien with someone who is 
not as familiar with the intricate provisions of the statute as 
you.  As always, though, if you have any question about 
these issues or a particular situation you encounter 
involving these issues, feel free to contact any of the 
underwriting counsel here at Stewart Title to discuss the 
matter. 
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