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Manager’s Corner 
– Thomas M. Flynn 

Vice President and 
New England Division Manager 

Title Insurance Industry Still Faring 
Well Despite Challenges 

he industry enjoyed a healthy market 
and strong buy/sell transaction 

numbers that led to a solid first half to 
partially overcome some hits the industry 
has taken in the first half of 2005.  The 
negative factors include: a massive class 
action lawsuit on reissue rates in New 
York, the announcement of RESPA 
roundtable discussions, fines from 
Colorado and California departments of 
insurance, non-compete trials that pitted 
underwriter against underwriter, and 
settlements with HUD. 

Stewart Title Teams Up With a 
Minority Real Estate Trade Group 

Stewart Title and the National Association 
of Real Estate Brokers, Inc. (NAREB), a 
minority real estate trade association, have 
formed an alliance to expand 
homeownership.  Through their alliance, 
Stewart and NAREB will promote 
minority interest homeownership with 
education, counseling, and grassroots 
programs designed to simplify the home 
buying process.  In a related matter, 
Stewart has made a $2 million deposit 
with Citizens Savings Bank & Trust Co. 
in Tennessee, the oldest continuously 
operated minority-owned bank in the 
nation.  The deposit will serve as a model 
to be used nationally to help minorities 
achieve the American dream of 
homeownership and assist in the growth 
of small-business opportunities. 

When Did They Change That 
Law? 

– Gary F. Casaly 
Special Counsel 

he law is not static; it’s always 
changing.  Even real estate law, 

probably one of the more “stable” areas of 
jurisprudence, has experienced many 
changes over the years.  But changes in 
real estate law have a much more far-
reaching effect than changes in other areas 
of the law.  For example, a change in a tax 
law would affect how taxes are reported 
for a particular period; it would not 
ordinarily be necessary for a tax lawyer or 
accountant to be concerned with the law 
as it affected the reporting of taxes many 
years ago.  Real estate law is completely 
different in this respect; a change in the 
law many years ago could very well affect 
the quality of a title in the current year.  
This is because in real estate law the 
quality of the title today depends, and is 
“stacked,” upon the quality of the title in 
years past.   

We all know that when we look up a real 
estate law (or any other law, for that 
matter) we look at the “pocket” part to see 
if a statute was amended or we 
“Sheppardize” a case to see if the ruling of 
the court has since been modified.  This 
tells us whether the law has changed.  But 
just as important, especially in the case of 
real estate law, we need to know what the 
law used to be.  In other words, since a 
title passed today stands upon the integrity 
of the title at any point of time in the past, 
we need to know and apply the law in 
effect when any transaction occurring in 
the title took place. 
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Before I get to specifics of significant changes in the law 
that can have a far-reaching impact on a title you might 
pass, let me drive home the point I made above by telling 
you a short story.  I learned some things in law school, 
most of which I have forgotten, but I remember this story 
vividly.  The Professor came into Equity 1.1 and said, “The 
most important case in equity concerning the doctrine of 
%&*#@$ is Jones v. Smith.  It’s what’s called a landmark 
case.  Read it!” 

We all went home and read Jones v. Smith. 

The next day we were all ready to answer any question 
about Jones v. Smith.  The Professor, however, didn’t ask 
for a critique on the case, but rather said, “A lower court in 
the same jurisdiction where Jones v. Smith was decided 
also rendered a decision concerning the same doctrine of 
doctrine of %&*#@$.  That lower court case is Johnson v. 
Johnson.  Read it, too!” 

We went home and read Johnson v. Johnson. 

The next day the Professor asked, “I told you that Jones v. 
Smith was the most important case on the doctrine of 
%&*#@$.  It was a landmark case.  Why, then, did the 
lower court in the case of Johnson v. Johnson, which sits in 
the same jurisdiction, fail to cite it for authority?  Well . . . . 
. . . .??” 

We all had blank looks on our faces until the professor 
bellowed out: Jones v. Smith was decided after Johnson v. 
Johnson!  The professor chastised us for not noting the 
dates on which the respective court decisions were 
rendered. 

This sounds like a silly little story, but it’s not.  It 
highlights what the professor was trying to tell us: pay 
attention not only to changes in the law, but also the 
relative times when these changes were made. 

Now, let’s get down to some specific examples.   

A good starting place is with G.L.c. 184, §7, which is a 
statute that defines tenancies between persons and that has 
been riddled with changes over the past thirty or so years.  
Most of the changes are the result of the legislature 
overruling the courts in a tussle between these two 
branches of government as to what the law is and what is 
fair.  Here, the courts were the “bad guys,” announcing 
rules that, although logical and comporting with the law, 
raised havoc with titles.  The legislature became the “white 
knight,” redrafting the rules and for the most part making 
them more fair.  But the legislature’s “corrective” action 
was not retroactive, so if you look at the statute today and 
apply it as it now appears to conveyances in your title 
abstract that occurred in the past you might get caught in 
the cross-fire and find yourself in trouble.  What does this 
statute provide?  It says: 

A conveyance or devise of land to two or more 
persons or to husband and wife, except a mortgage 
or a devise or conveyance in trust, shall create an 
estate in common and not in joint tenancy, unless it 
is expressed in such conveyance or devise that the 
grantees or devisees shall take jointly, or as joint 
tenants, or in joint tenancy, or to them and the 
survivor of them, or unless it manifestly appears 
from the tenor of the instrument that it was intended 
to create an estate in joint tenancy.  A devise of land 
to a person and his spouse shall, if the instrument 
creating the devise expressly so states, vest in the 
devisees a tenancy by the entirety. 

A conveyance or devise of land to a person and his 
spouse which expressly states that the grantees or 
devisees shall take jointly, or as joint tenants, or in 
joint tenancy, or to them and the survivor of them 
shall create an estate in joint tenancy and not a 
tenancy by the entirety.  In a conveyance or devise 
to three or more persons, words creating a joint 
tenancy shall be construed as applying to all of the 
grantees, or devisees, regardless of marital status, 
unless a contrary intent appears from the tenor of 
the instrument. 

A conveyance or devise of land to two persons as 
tenants by the entirety, who are not married to each 
other, shall create an estate in joint tenancy and not 
a tenancy in common 

Let’s look at the last sentence of the statute.  This sentence 
embodies the most recent amendment to the section.  The 
sentences states: 

A conveyance or devise of land to two persons as 
tenants by the entirety, who are not married to each 
other, shall create an estate in joint tenancy and not 
a tenancy in common. 

This seems like a pretty logical provision, and one that 
would appeal to common sense.  It’s so logical and 
sensible that it seems as though it would be unnecessary to 
include the provision in the statute.  Both tenancies by the 
entirety and joint tenancies are of the “survivorship” type, 
and it seems logical to conclude that where two people are 
not married to each other (and thereby unable to hold title 
as tenants by the entirety), a deed to them as such would 
and should create a joint tenancy.  It seems to stand to 
reason that that would carry out the intention of the parties 
that otherwise would not be achieved.  But the reason for 
the amendment to the statute is that “intention” doesn’t 
seem to be the driving force here, at least as far as the 
courts are concerned.  In this regard, the amendment to the 
statute, which became effective under Chapter 239 of the 
Acts of 1979 was in response to the case of Fuss v. Fuss 
(No. 2), 373 Mass 445, 368 N.E.2d 276 (1977).   
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In Fuss Marcia was married to Robert.  Marcia met James, 
a fellow the court characterized as “causing a break-up of 
her marriage to Robert,” and Marcia tried to negotiate with 
Robert for a divorce, but the negotiations were 
unsuccessful.  Marcia and her suitor, James, took off for 
Mexico and there Marcia obtained a divorce from Robert 
and immediately went through a ceremony of marriage 
with James.  Of course, the Mexican divorce was void, 
which resulted in Marcia’s marriage to James being void as 
well. 

When Marcia and James returned home, her father decided 
to give to her as a marriage gift a very valuable piece of 
real estate on Cape Cod.  A lawyer drafted the deed, which 
provided that the grantees were to take title as “tenants by 
the entirety.”  Various disputes arose between the parties, 
but the one that is most important here is that concerning 
how the parties held title.  The court, citing Dane v. 
Walker, 109 Mass. 179 (1892) and Childs v. Childs, 293 
Mass. 67, 199 N.E. 383 (1935) said: 

The conveyance to Marcia and James as husband 
and wife, tenants by the entirety, is not defeated by 
a subsequent determination of the invalidity of the 
marriage.  Express words are needed to create a 
joint tenancy.  G.L.c. 184, §7.  The judge correctly 
ruled that a conveyance to parties as tenants by the 
entirety when such parties were thought by the 
donor to be husband and wife takes effect as a 
conveyance to them as tenants in common when 
they were not legally married. 

The legislature realized that the Fuss decision could have 
far-reaching effects, and therefore passed the amendment to 
the statute in 1979.  However, it should be noted that the 
legislation provided that: 

The provisions of the third paragraph of section 
seven of chapter one hundred and eighty-four of the 
General Laws, added by section one of this act, shall 
apply to conveyances or devises of land made after 
the effective date of this act. 

So, as logical as the statute seems, its passage was 
necessary to effectively “overrule” the decision in Fuss.  
And, more importantly, the statute is effective only as to 
conveyances made after the amending act was passed.  
This is a clear example of a statute that’s “on the books,” 
but doesn’t necessarily apply to all conveyances in an 
abstract. 

Something should be said at this point about the case of 
Morris v. McCarty, 158 Mass. 11, 32 N.E. 938 (1893).  
That case has on occasion been cited for the proposition 
that a deed to two people as tenants by the entirety who are 
not married to each other creates a joint tenancy between 
them.  Indeed, that was the result in Morris, but the result 
was dependent upon the specific language used in the deed.  
In Morris the deed ran to two unmarried persons as 

“tenants by the entirety and not as tenants in common.”  
(Emphasis added.)  The court stated that since the parties 
could not hold as tenants by the entirety (they weren’t 
married to each other) and since the deed excluded the 
possibility of title being held as tenants in common (it 
stated this), the only remaining option, a joint tenancy, 
would arise.  The court said: 

On looking at the deed under which the tenant 
claims, it is quite plain that the grantors intended to 
create an estate in joint tenancy, as distinguished 
from an estate in common.  The particular form of 
estate in joint tenancy which they contemplated 
fails; but they took great pains to exclude the idea of 
an estate in common, and the effect of the deed is to 
create an estate in joint tenancy, without the special 
feature of an estate in entirety. 

In the quote from Fuss above, the court was aware of and 
did cite the Morris decision, but was careful to distinguish 
it.  So it is safe to say that the result achieved by the 
amended legislation would not reach back prior to 1979. 

There have been other amendments to G.L.c. 184, §7 that 
have been in response to judicial decisions.  One is 
contained in the second paragraph of the statute and states: 

In a conveyance or devise to three or more persons, 
words creating a joint tenancy shall be construed as 
applying to all of the grantees, or devisees, 
regardless of marital status, unless a contrary intent 
appears from the tenor of the instrument. 

This language was inserted in 1973.  Even though that’s 
more than a quarter of  a century ago, it’s relevant because 
full titles under G.L.c. 93, §70 must cover a fifty-year 
period.  The language appears to be a direct response by 
the legislature to the case of Fulton v. Katsowney, 342 
Mass. 503, 174 N.E.2d 366 (1961).  In that case the 
grantees in a deed were recited as “James C. Miller, being 
unmarried, and Dimitri Katsowney and Elfena Katsowney, 
his wife, as joint tenants and not as tenants in common.”  
The question was what words do the words “joint tenants” 
modify or, stated another way, how did all of the parties 
hold title as between themselves.  The court said: 

The deed is ambiguous as to the estate granted to 
Miller.  As a matter of syntax, the words “as joint 
tenants and not as tenants in common” are 
applicable to all three grantees or only to Dimitri 
and Elfena Katsowney.  In determining the intent of 
the grantors we are not assisted by evidence of the 
circumstances or the mutual relation of the grantees.  
Certainly it does not ‘manifestly appear * * * from 
the tenor of the instrument’ that it was intended to 
extend the estate of joint tenancy in the Katsowneys 
to include Miller.  In such case we are compelled to 
rely on the statutory presumption to resolve the 
problem of construction.  It leads us to conclude 
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that the deed conveyed a one- half interest in the 
property to Miller to be held as tenant in common 
with the respondents. 

Although the Fulton decision involved a multiple tenancy 
between an individual and a married couple, it is clear that 
the result would have been the same even if the grantees 
were merely recited as “James Miller, Dimitri Katsowney 
and Elfena Katsowney, as joint tenants.”  The court would 
have applied the words “joint tenants” only to the last two 
named grantees.  The court acknowledged that it could 
have read the clause either way, but was “compelled to rely 
upon the statutory presumption” of the creation of a 
tenancy in common whenever possible.  The statutory 
change altered this result, but again the legislation (Chapter 
210 of the Acts of 1973) stated that it “appl[ied] to 
conveyances or devises made after the effective date of the 
amendment.  Once again, applying the literal provisions of 
the statute to a conveyance that occurred before the 
effective date of the legislation could lead to a problematic 
result. 

Another example of the importance of knowing the time 
periods during which a statute is effective, or becomes 
effective, is in connection with conveyances between 
spouses.  The case of Gordon v. Gordon, 8 Mass.App.Ct. 
860, 398 N.E.2d 497 (1979) is an excellent demonstration 
of this.  Although this case is generally cited with respect to 
the question as to who can acknowledge a deed (the court 
said the wife-grantee was not disqualified to do so, 
provided that she was also one of the grantors), the case 
revolved heavily around the application of a pre-1975 
statute that provided that a deed between spouses would not 
be effective (even as between themselves) unless it was 
actually recorded.  Ordinarily, a deed is effective to pass 
title as between the parties when it is delivered, but prior to 
1975 a deed between spouses would not be effective to 
pass title even as between them unless and until it was 
recorded.  In other words, prior to 1975 intra-spouse 
transfers would depend upon, and would require the 
conveyancer to establish, the continued survivorship of the 
spouses at the time the transfer was recorded. 

The law that was applied in Gordon was orchestrated by 
the rather interesting facts that were before the court.  
Harry and Cecile Gordon acquired title to property in 1969 
as tenants by the entirety.  Within a year the couple 
experienced marital discord.  Cecile visited a lawyer and 
stated that the couple had agreed to convey the title to her.  
A deed was prepared and in 1970 Harry and Cecile signed 
a deed conveying the property to Cecile.  The deed was 
acknowledged only by Cecile and the next year, before the 
parties filed for divorce, the deed was recorded. 

The pivotal question was whether the acknowledgment was 
good.  This was crucial to the outcome of the decision 
because, even though the deed was accepted by the register 
for recording, if its acknowledgment was defective the 

recordation would be deemed a nullity.  Pidge v. Tyler, 4 
Mass. 541 (1808).  Ordinarily a defective acknowledgment 
would mean that the deed did not import constructive 
notice to the world of its recording; but in Gordon a 
defective acknowledgment would mean that no title passed, 
because the statute in effect at that time (G.L.c. 209, §3, 
before it was amended in 1975) stated: 

[C]onveyances of real estate . . . between husband 
and wife, shall be valid to the same extent as if they 
were sole, except that no such conveyance of real 
estate shall have any effect, either in passing title or 
otherwise, until the deed describing the property to 
be transferred is duly acknowledged and recorded 
. . . . 

The court concluded that acknowledgment was good 
because the wife qualified as the holder of a freehold 
estate, and therefore would be a grantor capable of giving 
an acknowledgment, citing cases and statutes to support 
that proposition.  The court dismissed the concept of “this 
rather abstruse concept of a fictitious unity of persons [in a 
tenancy by the entirety] in view of the foregoing judicial 
interpretations of the word ‘grantor’.”  Once having 
established that the deed was properly recorded, the 
conclusion that title passed between the spouses even under 
the then-applicable law was easy to make. 

This old law might seem to be a curiosity at best, but 
personally I have run into its application a few times in 
abstracts that I have examined. 

Another law that has changed and for the most part has 
gone unnoticed is the law that has extended the period 
during which a corporation may “wrap up” its affairs.  
Under prior law, a corporation had an extended life of three 
years after its dissolution to wrap up its affairs.  The statute 
that governed this was G.L.c. 155, §51, which provides: 

Every corporation whose charter expires by its own 
limitation or is annulled by forfeiture or otherwise, 
or whose corporate existence for other purposes is 
terminated in any other manner, shall nevertheless 
be continued as a body corporate for three years 
after the time when it would have been dissolved for 
the purpose of prosecuting and defending suits by or 
against it  and of enabling it gradually to settle and 
close its affairs, to dispose of and convey its 
property and to divide its capital stock, but not for 
the purpose of continuing the business for which it 
was established; provided that the corporate 
existence of such corporation, for the purposes of 
any suit brought by or against it within said period 
of three years, shall continue beyond said period for 
a further period of sixty days after the final 
judgment in the suit. 

The above “window” of time was very important, and 
allowed for conveyances out by the corporation within this 
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The statute essentially provides that any lien that otherwise 
would have expired in six years (the period runs from the 
assessment date) but had not yet expired by December 31, 
2004 would breathe new life and the term of the lien would 
be extended to ten years from the assessment date. 

three-year period for liquidation purposes, even though the 
corporation had been legally dissolved, without the 
necessity of first reviving the corporate entity.  However, 
once that window expired, it was no longer possible to 
seize this opportunity, and further conveyances out would 
require a revival.  

Also, with respect to Massachusetts tax liens the law as to 
what they would “catch” was clarified in 2002 in the case 
of Luchini v. Commissioner of Revenue, 436 Mass. 403, 
764 N.E.2d 870 (2002) when the Supreme Judicial Court 
held that such liens would attach to after-acquired property.  
There had been a doubt up to that point (expressed in 
Durkin v. Ferreira, 21 Mass.App.Ct. 771 (1986)) as to 
whether that was the case, but it is no longer questioned. 

The new corporation statute, G.L.c. 156D, §14.05 provides 
that: 

A dissolved corporation continues its corporate 
existence but may not carry on any business except 
such as is necessary in connection with winding up 
and liquidating its business and affairs, including: 

(2) disposing of its properties that will not be 
distributed in kind to its shareholders. 

More on this subject in future issues of The Massachusetts 
Focus…. 

Note that there is no three-year limitation as before 
regarding the continued corporate existence.  Moreover, 
and keeping with this concept, the statute also provides that 
“[d]issolution of a compotation shall not transfer title to the 
corporation’s property.”  In other words, title would not 
upon dissolution devolve to the shareholders.   

Stewart Spotlight 

 

The new corporation law applies to “domestic corporations 
having capital stock as were established before July 2004 
and which were, on June 30, 2004, subject to chapter 156B 
of the General Laws.” 

Changing gears for a moment, everyone who’s read the 
articles by Ward Graham that appeared in Volume 4, Nos. 
1 and 3 of the recent editions of the Massachusetts Focus 
knows the new rules regarding Massachusetts tax liens.  
But since the title of this article is, “When Did They 
Change That Law?” I think it’s worth noting here again 
these important changes. 

Nancy Gill 

he month’s Stewart Spotlight features Agency Account 
Manager Nancy Gill. TMassachusetts tax liens are no longer for a period of six 

years.  They endure for ten years.  The statute became 
effective in January, 2005, but the statute applies to tax 
liens created both after and before that date, unless the liens 
had expired by that date.  This situation is what Ward 
accurately characterized as a “huge trap for the unwary.”  
The Massachusetts Focus, Vol. 4, No. 1, Winter 2005.  In 
this regard the statute provides that: 

Nancy joined Stewart Title in June of this year as an 
Agency Account Manager covering the Metro West 
territory.  Nancy comes to us most recently from Fidelity 
National Title Insurance Company. 

Nancy lives in Worcester, Massachusetts and has a degree 
in Culinary Arts as well as Hotel/Restaurant Business 
Management.  Her varied and progressive career path has 
included working in business operations in a college 
environment, event management in the hospitality field, 
marketing, promotion and event planning for the Greater 
Worcester Board of Realtors, as well as many years of 
experience in the title insurance field. 

Any notice of tax lien in favor of the commonwealth 
recorded on a date making it less than 6 years old as 
of January 1, 2005 shall, if not sooner discharged as 
a result of payment of the tax, continue in full force 
and effect for a period of 10 years from the date of 
assessment of the tax without the need for any 
notice of lien refilling by the commissioner.  Nancy is a dynamic addition to the Boston office of 

Stewart Title, and we welcome her. 
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Related Party Exchanges 
Teruya Brothers v. Comm. and PLR 2004-40002 

– Robert HB Buckner 
Asset Preservation Inc., a subsidiary of Stewart Title Co. 

Teruya Brothers v. Comm. (2005) 

he U.S. Tax Court held that a company could not defer gain under §1031 on its exchange of properties through a 
Qualified Intermediary that sold them and then later bought replacement properties from a party related to the 

exchanger because the company could not demonstrate that tax avoidance was not a principal  purpose of the transaction. 
T 
The Section §1031 rules say that if someone exchanges with a related party, and the related party sells the property within 
two years, the transaction is disqualified from the tax deferral benefits of Section §1031. 

Where Teruya Brothers Stumbled 
When Teruya Brothers sold the Royal Towers Apartments and the Ocean Vista Condominiums in 1996, they did so through 
a §1031 exchange with a Qualified Intermediary.  The Intermediary acquired the replacement property from Times Super 
Market, a Hawaii grocery chain, and then the Intermediary transferred the replacement property to Teruya Brothers, all in 
compliance with the 45-day and 180-day limits. 

However, there was a problem: Teruya Brothers owned 62.5% of Times Super Market.  Unfortunately for Teruya Brothers, 
the IRS has taken the position that this fact pattern is taxed as: 1) exchange of relinquished and replacement properties 
between the Teruya Brothers and Times Super Market, followed by 2) a sale to the third party by Times Super Market. 

The court indicated that an exchange involving a Qualified Intermediary and a related party that did not involve tax 
avoidance might be valid in certain cases.  In this case, the court found that tax avoidance was a principal purpose and 
disallowed the exchange. 

PLR 2004-40002 

This private letter ruling is important in that it validated a situation where related parties exchanged with each other where 
both performed a §1031 exchange and never cashed out of their investment. 

Partnership A owned Building 1 and Partnership B owned Building 2.  Partnership A and Partnership B are considered 
related persons under IRC Section §1031(f)(3). Partnership A had entered into a purchase and sale agreement to sell 
Building 1 to an unrelated third party and then purchase Building 2 from Partnership B in a §1031 exchange.  Partnership B 
is also interested in doing a §1031 exchange on the sale of Building B as its relinquished property.  Partnership B’s 
replacement property is owned by a completely unrelated seller.  Partnership A and Partnership B hire the same Qualified 
Intermediary to prepare all needed exchange documents.  Partnerships A and B both represent they will not sell Building 2 
or Partnership B’s replacement property within 2 years from their acquisition in a §1031 exchange.  

The IRS ruled that neither IRC §1031(f)(1) nor §1031(f)(4), with the tax avoidance structuring exception, apply since 
neither of the related persons are cashing out their investment and both partnerships are seeking to acquire like-kind 
replacement properties under IRC §1031. 

 

Robert “HB”  Buckner is the New England Division Manager for Asset Preservation, Inc, a subsidiary of Stewart Title 
Company, and a national Qualified Intermediary for IRC Section 1031 tax deferred exchanges.  Additional topics can be 
found at www.apiexchange.com. 

Asset Preservation, Inc. cannot provide advice regarding specific tax issues and this information is not intended to replace 
qualified legal and/or tax advisors.  Every taxpayer should review their specific transaction with their legal and/or tax 
advisors. 
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Paralegal Page 
– Donald A. Brown 

Boston Office Paralegal 

ow do I Request Death Information from the 
Massachusetts Department of Public Health 

Registry of Vital Records and Statistics?  

I have recently been asked to obtain a death certificate to 
address and resolve a title issue in the chain of title.  The 
problem with this case and in a lot of other cases that we 
run across these days is that I did not have proof of the 
person’s death.  The first thing I did was contact the town 
clerk of the city where I believed the person may have 
passed away.  They were unable to locate any records for 
this person, so I was out of luck there.  The next place I 
went to try to research and find this information is the 
Commonwealth of Massachusetts website and found the 
Massachusetts Department of Public Health Registry of 
Vital Records and Statistics.  

I went on to the Commonwealth of Massachusetts website 
located at www.mass.gov. and at the top set of tabs there is 
a tab for government.  Click government; then click on 
Branches and Departments.  There is an alphabetical list of 
all branches.  Click this link and scroll down until you see 
Department of Public Health.  On the left hand side of the 
page there should be an option for Center for Health 
Information, Statistics, Research & Evaluation.  Eventually 
you will be brought to the Massachusetts Registry of Vital 
Records and Statistics home page.  The Registry of Vital 
Records and Statistics says on its website that it maintains 
birth, death, and marriage records that occur in 
Massachusetts from 1911 to present.  Any records prior to 
1911 would be accessible in the State archives at the State 
House.  So, as you can imagine they maintain the most 
complete and updated record of deaths in the State.  

There are several different ways to make requests for 
certified copies of death records from The Registry of Vital 
Records and Statistics.  They also have public access to the 
registry which is open Monday-Friday 8:45 a.m. – 
4:45p.m.  However, I know a lot of us in this industry 
simply don’t have the time to physically go over to The 
Registry and search the records ourselves.  So I am going 
to briefly describe some of the ways we can make a request 
without the hassle of having to physically go to the 
Registry of Vital Statistics to research these records 
ourselves.  

The first three ways are by internet, telephone, and fax.  
The cost for a certified copy of death is $42.50, and each 
additional copy of the same record is $37.00.  You need to 
have access to a major credit card to make these types of 
requests.  All internet, telephone, and fax orders will be 
processed within 7 to 10 business days of receipt and, for 
an additional charge of $13.00, your order can be shipped 

UPS overnight or, for an additional charge of $9.50, your 
order can be shipped UPS 2nd Day air.  

Finally, the last way we can make our request is by mail.  
This is the method most of us would probably use 
including myself as I did on my last request.  On the 
website they have a mail order form in PDF form and 
Microsoft Word version that you have to use in order to 
request a death record.  When you pull up the request you 
will see that there are three options: one for birth, the 
second for marriage, and the third for death.  You fill out as 
much information in the box provided for death as you can.  
Then you will see a line for the relationship of the 
requestor to the subject named on the record.  Obviously it 
was to resolve a title issue so I described that in this line.  
Once you are finished with the form you will have to make 
a check payable to The Commonwealth of Massachusetts.  
The cost for each 10-year search including one certified 
copy or official statement that the desired record is not on 
file (negative statement) is $28.00.  This is the regular mail 
service for each record requested.  Keep the period of the 
search in mind when making your request because in the 
recent request I made I thought the person passed away 
between March of 1977 and March of 1997, which would 
constitute a 20-year search so I had to request a check for 
$56.00.  They say orders are normally processed within 20 
to 30 business days of receipt if it is regular mail service.  
If faster service is required on your mail order, they have 
an expedited mail service which is $37.00 for each certified 
copy.  You order is processed 7 to 10 business days of 
receipt.  Be sure to address your envelope to the attention 
of “Expedited Mail Service.”  Lastly you have to make and 
enclose a business size self-addressed envelope.  You mail 
the request to Registry of Vital Records and Statistics, 150 
Mt. Vernon Street, 1st Floor, Dorchester, MA 02125-3105.  

I ended up adding a short cover letter referencing the 
purported descendant’s name, beginning-to-end search 
dates, and enclosed the mail order form, check made 
payable to the Commonwealth of Massachusetts, and 
business size envelope as requested.  I hope this 
information is helpful to you folks out there that have to 
resolve title issues and research and obtain death records 
from time to time.  

Quarterly Questions and Answers 
– Lynne Murphy Breen 

Underwriting Counsel 

uestion: I have a closing coming up and the Sellers are 
getting a divorce.  How does that affect title? 

Answer: If the Sellers are either divorced or in the process 
of getting a divorce, you need to review the divorce papers 
filed with Department of Probate.  You should review the 
separation papers, taking note of any judgments granted 
and the orders of the Court.  Be sure to pay particular 

H 

Q
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attention to any directives from the Court on how the sale 
proceeds should be divided.  Prior to the closing, make sure 
to verify any directives in the separation agreement with 
the respective Sellers’ attorney(s). 

You also need to pay particular attention to Supplemental 
Probate Court Rule 411 and the Divorce/Separate Support 
Summons (the Probate and Family Court Department Form 
CJ-D 110A), which places a restraining order on both 
parties in the divorce and prohibits them from encumbering 
or selling any property (see discussion below). 

Question: What if only one spouse is the record owner of 
the property?  Since one person owns it solely, can’t the 
spouse just deed the property without regard to the 
divorce? 

Answer: No.  Once there is a filing of a divorce or action 
for support, the record owner spouse is prohibited from 
conveying title or mortgaging the property. 

The Divorce/Separate Support Summons (the Probate and 
Family Court Department Form CJ-D 110A) contains an 
automatic restraining order.  This restraining order 
prohibits both parties to the divorce/action for support from 
taking certain actions relating to both their finances and 
real property.  This includes conveying or mortgaging any 
real property in which they hold title. 

The order is effective until either: 

1) The is order is modified or dissolved by the court; 

2) The order is modified by a written agreement of the 
parties with court approval; 

3) There is an entry of a judgment of divorce or separate 
support; 

4) The action is dismissed; or 

5) By further order of the court. 

Title Standard Spotlight 
– Ward P. Graham 

New England Division Counsel 

 couple of underwriting situations with which I have 
dealt recently involving Powers of Attorney and 

reliance on the attorney-in-fact’s affidavit suggest that a 
review of some issues related to powers of attorney and the 
attorney-in-fact affidavit is in order.  We will look at these 
issues in the context of REBA Title Standard No. 34, 
entitled “Powers Of Attorney.” 

Background 

In a previous article in The Massachusetts Focus, my 
colleague, Gary F. Casaly, Esq., provided an excellent 
overview of powers of attorney, both at common law and 

under modern statutory enactments, including the Uniform 
Durable Power of Attorney Act, G.L.c. 201B.1  In 
discussing the conclusive effect of an affidavit by an 
attorney-in-fact regarding the non-revocation and non-
termination of the power of attorney, Gary’s article refers 
to the relevant statutory provision, G.L.c. 201B, §5, which 
provides for reliance on such an affidavit for actions 
involving both durable and non-durable powers of attorney.  
In relation to reliance on the affidavit, Gary’s article refers 
generally to Title Standard 34 in addition to the statute. 

This article will focus in a little more detail on the 
provisions of Title Standard No. 34 and provide some 
cautions to help you avoid possible pitfalls that could occur 
in unquestioning reliance on the attorney-in-fact affidavit. 

Title Standard No. 34 

With respect to durable powers of attorney, Title Standard 
No. 34 provides: 

1. An instrument executed after September 19, 1981, by 
an agent under a recorded, durable power of attorney 
containing a power to convey is not on that account 
defective during any period of disability or incapacity 
of the principal provided: 

(a) the power of attorney had not, at the time of such 
execution, terminated pursuant to its own terms; and 

(b) there has been recorded an affidavit signed by the 
attorney in fact or agent under the penalties of 
perjury stating that the attorney in fact or agent did 
not have at the time of such execution pursuant to 
the power of attorney, actual knowledge of the 
revocation or of the termination of the power of 
attorney by death. 

As to non-durable powers of attorney, Title Standard No. 
34 provides: 

2. An instrument executed after December 31, 1977, by an 
agent under a recorded power of attorney containing a 
power to convey is not on that account defective 
provided: 

(a) the power of attorney had not, at the time of such 
execution, terminated pursuant to its own terms; and 

(b) there has been recorded an affidavit signed by the 
attorney in fact or agent under the penalties of 
perjury stating that the attorney in fact or agent did 
not have at the time of such execution pursuant to 
the power of attorney, actual knowledge of the 

                                                           
1  Gary’s article, entitled “Powers of Attorney,” which 
appears on pp. 8-10 of The Massachusetts Focus, Vol. 2, 
No. 4 (Fall, 2003), is well worth re-reading any time you 
feel you need a refresher on these basic principles. 

A 

Page 8 – Fall 2005, Vol. 4, No. 4 



Stewart Title Guaranty Company  The Massachusetts Focus 

revocation or of the termination of the power of 
attorney by death, mental illness or other disability. 

The Comments to this title standard cite statutory 
references for paragraph 1 as “M.G.L. c. 201B, effective 
September 20, 1981,” and, for paragraph 2, “M.G.L. c. 201, 
§ 50, effective January 1, 1978, and M.G.L. c. 201B, §§ 4 
and 5.”  These statutory provisions ameliorated the harsh 
common law rule that a power of attorney could terminate 
by off-record events, such as death, incapacity or even an 
oral revocation, so as to affect the validity of a transaction 
occurring after such termination.   

Statutory Protection 

G.L.c. 201B, §4 provides:   

(a) The death of a principal who has executed a 
written power of attorney, durable or otherwise, 
shall not revoke or terminate the agency as to 
the attorney in fact or other person, who, 
without actual knowledge of the death of the 
principal, acts in good faith under such power.  
Any such action so taken, unless otherwise 
invalid or unenforceable, shall bind a successor 
in interest of the principal. 

(b) The disability or incapacity of a principal who 
has previously executed a written power of 
attorney that is not a durable power shall not 
revoke or terminate the agency as to the 
attorney in fact or other person, who, without 
actual knowledge of the disability or incapacity 
of the principal, acts in good faith under such 
power.  Any such action so taken, unless 
otherwise invalid or unenforceable, shall bind 
the principal and his successor in interest. 

These two statutory provisions protect both the innocent 
attorney-in-fact and the innocent party dealing with the 
attorney-in-fact when they are unaware of the death or, in 
the case of a non-durable power, the disability or incapacity 
of the principal and are acting in good faith.  In most cases, 
you will likely be dealing with a power of attorney being 
used by a seller or a borrower whom you do not represent 
and, therefore, are unlikely to know whether the attorney-
in-fact has any knowledge about a termination or 
revocation of the power.   

Reliance on Affidavit 

If you represent the person dealing with the attorney-in-
fact, however, assuming that person has no knowledge of 
the termination or revocation of the power of attorney, such 
person can be protected by the attorney-in-fact’s affidavit 
pursuant to Title Standard No. 34 and G.L.c. 201B, §5.  
The latter statute provides, in pertinent part: 

As to acts undertaken in good faith reliance thereon, 
an affidavit executed by the attorney in fact under a 
power of attorney, durable or otherwise, stating that 
he did not have, at the time of exercise of the power, 
actual knowledge of the termination of the power by 
revocation or of the death, disability or incapacity of 
the principal shall be conclusive proof of the 
nonrevocation or nontermination of the power at 
that time. . . .  This section shall not affect any 
provision in a power of attorney for its termination 
by expiration of time or occurrence of an event 
other than express revocation or a change in the 
capacity of the principal. 

It is not clear to me why the same wording convention used 
in section 4 (“the attorney in fact or other person, who, 
without actual knowledge . . . , acts in good faith”) was 
changed for section 5 (“As to acts undertaken in good faith 
reliance thereon, an affidavit executed by the attorney in 
fact . . . shall be conclusive proof of the nonrevocation or 
nontermination”).  Strangely, in section 5, there is no actual 
mention of in whose favor it is that the attorney-in-fact’s 
affidavit shall be conclusive.  There is no mention of any 
“other person.”   

It is certainly implicit, however, that “other persons” are 
generally the ones to be benefited by the conclusive proof 
of nonrevocation and nontermination provided by the 
affidavit.  Indeed, this was one of the observations in 
Gagnon v. Coombs, 39 Mass.App.Ct. 144, 654 N.E.2d 54 
(1995), where the court stated that “such a document is 
intended as protection for third parties dealing with an 
agent who rely thereon, not as a self-serving mechanism to 
validate the acts of an attorney in fact who is chargeable 
with constructive notice of the pro tanto termination of her 
authority.”  Id., 39 Mass.App.Ct. 153, n. 9, 654 N.E.2d 60.2  
Accordingly, we will focus our attention on some 
cautionary notes regarding the protections afforded by Title 
Standard No. 34 and these statutes in relation to the party 
dealing with the attorney-in-fact.   
                                                           
2  In the Gagnon case, the attorney-in-fact had engaged in 
self-dealing by transferring, for nominal consideration, the 
principal’s (her dad’s) 184-acre farm to herself as trustee of 
a trust that she created, albeit with dad as the lifetime 
beneficiary, and this was done within a day or two of her 
learning about a purchase and sale agreement that had been 
entered into between her dad, who was still competent at 
the time, and a third party.  At the lower court level, the 
daughter had relied on the language of c. 201B, §5 in 
arguing that her self-serving affidavit was conclusive even 
though (1) she was engaged in self-dealing and (2) she 
knew about the purchase and sale agreement and 
transferred the property to herself as trustee of the trust 
specifically to thwart the consummation of that sale.  The 
lower court accepted the argument.  The Appeals Court did 
not and felt the need to mention it even though the daughter 
abandoned that argument during the appeal.  
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Self-Termination of POA 

First, it is important to keep in mind that a power of 
attorney can terminate by its own terms.  This can happen 
by inserting a date certain by which the power terminates 
or expires.  This can also happen if the power provides for 
its termination on the occurrence of some event, such as 
“upon the recording of a notice of termination at the 
Registry of Deeds” or “upon my return from Iraq” or “upon 
the consummation of the sale/mortgage of my property at 
123 Main St.” when you are dealing thereafter with the 
principal’s property located at 321 Elm St.  If this is the 
case, then you may not be able to rely on the attorney-in-
fact’s affidavit as conclusive proof of nontermination.   

This principle is embodied in the caution provided in 
paragraph (1)(a) of the Title Standard (the power hasn’t 
terminated pursuant to its own terms).  It is also 
specifically stated in the last sentence of c. 201B, §5: “This 
section shall not affect any provision in a power of attorney 
for its termination by expiration of time or occurrence of an 
event other than express revocation or a change in the 
capacity of the principal.”  Thus, it is important to read 
through any power of attorney to make sure there are no 
such provisions that could make it terminate by its own 
terms on or before your transaction. 

Actual Knowledge and Good Faith 
Second, there is a recurring theme in both sections 4 and 5 
of c. 201B.  Not only must the person relying on the 
nontermination provisions of section 4 and the conclusive 
affidavit provisions of section 5 have no “actual 
knowledge” of the circumstances that could give rise to a 
revocation or termination of the power, but such person 
must also be acting in “good faith.”  “Generally speaking, a 
good faith purchaser is one who purchases assets for value, 
without fraud, misconduct, or knowledge of adverse 
claims.  [Citations omitted.]”  Oakville Development Corp. 
v. F.D.I.C., 986 F.2d 611, 614 (C.A.1, Mass. 1993) 
(“Knowledge of pending appeal, without more, would not 
deprive purchaser at foreclosure sale of good faith status.” 
Id.) 

In the context of construing the term “actual notice” in 
relation to the recording statute, it has been said:   

The statutory requirement of ‘actual notice’ has 
been strictly construed.  Richardson v. Lee Realty 
Corp., 364 Mass. 632, 635, 307 N.E.2d 570 (1974); 
McCarthy v. Lane, 301 Mass. 125, 128, 16 N.E.2d 
683 (1938).  Knowledge of facts which ordinarily 
would put a party upon inquiry is not enough. Id. If 
the Court was concerned with an unrecorded 
instrument of which it were claimed a subsequent 
purchaser had notice, knowledge of facts which 
might arouse suspicion would not be sufficient to 
destroy the bona fides of the subsequent purchaser.  
Richardson v. Lee Realty Corp., supra, 364 Mass. at 

634, 307 N.E.2d 570 (1974).  Evidence of open 
occupation, possession and cultivation of land and 
enclosure by a party who has an unrecorded deed 
thereof, is not sufficient to warrant the inference 
that a third person had any notice of such deed.  
Pomroy v. Stevens, 52 Mass. 244 (1846).  Strict 
construction of the notice requirements is a 
consequence of the intent of the registry laws to 
establish a record system upon which purchasers 
can rely.  Richardson v. Lee Realty Corp., 364 
Mass. at 635, 307 N.E.2d 570.  “[P]urchasers should 
not be required to look beyond the registry of deeds 
further than is absolutely necessary.”  Swasey v. 
Emerson, 168 Mass. 118, 120, 46 N.E. 426 (1897). 

In re Dlott, 43 B.R. 789, 793-794 (Bkrtcy.Mass. 1983).  
The latter statement is not entirely true as it ignores the 
requirement of searching the relevant county probate 
records as a matter of course.  See Oliver v. Poulos, 312 
Mass. 188, 192-193, 44 N.E.2d 1, 4 (1942).  See also, Eno 
& Hovey, Real Estate Law, 28 Mass. Prac. §2.11 (4th Ed. 
2004).   

Matters Found of Record 
Certainly, if something is recorded at the Registry of 
Deeds, we all know that we have constructive, if not actual, 
notice of it and we’re bound by it.  Thus, I would submit, 
that if you find a death certificate or an M-792 Estate Tax 
Release on record in the name of the principal, you will 
have actual or constructive knowledge (imputable to your 
client, of course) that the power of attorney had terminated 
by death.  This, it would seem to me, would prevent good 
faith conclusive reliance on the attorney-in-fact affidavit.  
There was no third party relying on the affidavit in Gagnon 
v. Coombs, supra, and the court found that the principal 
(dad) had not revoked the daughter’s power of attorney 
expressly by the time she transferred the property to the 
trust.  The court nonetheless found that her knowledge of 
the execution of the purchase and sale agreement 
constructively revoked the power of attorney as to the 
family farm, essentially by operation of law.  The same 
rationale would apply to a third party who had similar 
actual knowledge of a revoking or terminating event, 
especially if a matter of record at the Registry of Deeds. 

Probate Records 

What about what we find in the probate records?  That’s 
where an additional caution comes into play as pointed out 
by a recent underwriting situation.  Certainly, if you find, 
for example, a probate for the principal, then you know the 
power of attorney has been terminated by operation of law.  
But what if you find a conservatorship or guardianship for 
the principal and it is based on incompetency?  We know 
that a durable power of attorney survives incompetency 
and, indeed, is designed to do so.  Does the fact of the 
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actual knowledge of adverse claims” and “in good faith.”  
The substance of the allegations would be that the 
principal, if she was not incompetent, were revoked the 
power of attorney, that the attorney-in-fact was not acting 
with “the utmost good faith and absolute loyalty” required 
of all fiduciaries, Gagnon, supra, 39 Mass.App.Ct. at 154, 
654 N.E.2d at 60, and that the moment the guardian was 
appointed, he was going to revoke the power of attorney.  
Having constructive or actual knowledge of such 
allegations may well distinguish such a case from the 
“mere knowledge of an appeal” situation discussed in 
Oakville Development, supra.  Consequently, I would not 
insure the transaction until the guardianship petition was 
resolved and, if granted, the parties either obtained the 
consent of the guardian (highly unlikely) or had the 
guardian consummate the transaction (if he were so 
inclined) under a license to sell.   

conservatorship or the guardianship have any impact on the 
power of attorney or the conclusiveness of an affidavit? 

Coexistence of POA and Guardianship, etc. 

Section 3 of c. 201B provides, inter alia, that a court-
appointed fiduciary, including a conservator or a guardian, 
“shall have the same power to revoke or amend the power 
of attorney that the principal would have had if such 
principal were not disabled or incapacitated.”  Based on 
Oliver v. Poulos, supra, we are bound by what appears in 
the probate records.  However, based on the Oakville 
Development Corp. case and In re Dlott, supra, what we 
find in those records may or may not provide constructive 
or actual knowledge of facts which would prevent a 
purchaser or mortgagee from acting in good faith reliance 
on an attorney-in-fact affidavit.  Under Section 3, the mere 
fact of the appointment of a conservator or guardian does 
not in itself cause a termination or revocation of a durable 
power of attorney.  Annino, Estate Planning, 23 Mass. 
Prac. §3.6 (2nd Ed., 1997). 3  The fiduciary is merely 
empowered to do so if the principal could have done so.  
Id.  “The statute contemplates the coexistence of the 
durable power of attorney and the protective proceeding.”  
Id.  Thus, the knowledge that a conservator or guardian has 
been appointed should not, by itself, prevent good faith 
reliance on an affidavit by the attorney-in-fact.   

Pre-1978 POAs 

Finally, be aware of the Caveat to Title Standard No. 34, 
which cautions, “As to an instrument executed prior to 
January 1, 1978, pursuant to a power of attorney, the power 
is terminated by the death, mental illness or other disability 
of, or revocation by, the principal.”  Implicit in this Caveat 
is the observation that, prior to January 1, 1978, there was 
no statutory or common law provision for conclusive 
reliance on an attorney-in-fact affidavit by even a bona fide 
purchaser acting in good faith.   Knowledge of Breach by Fiduciary 
The good news is that the use of powers of attorney in real 
estate transactions was much less prevalent back then, so 
you shouldn’t encounter those situations very often.  Even 
if you do, if you don’t see any other complications in the 
chain of title, such as a death certificate, probate, 
guardianship or conservatorship or some later court 
challenge to the transaction because of the death or 
incapacity of the principal not shown of record, you are 
probably safe in relying on the passage of time without 
such a challenge.  One would expect that, more than a 
quarter century after the passage of G.L.c. 201 §50, should 
a challenge to the transaction occur now or in the future, 
other legal principles, including estoppel, equitable 
defenses (such as laches), adverse possession, etc., would 
assist in protecting a bona fide purchaser and his or her 
successors in interest from any challenge to a title because 
of an unknown termination or revocation of such a power 
of attorney.  However, as with any other issue involving a 
title, if you have any doubts as to how to proceed in one of 
these situations, feel free to call one of us in the legal 
department. 

 

Let’s consider a little twist as was the case in my 
underwriting situation.  In that situation, the petition for a 
guardianship of an incompetent parent by one child 
included a recitation of factual circumstances and claims 
that another child, who had a power of attorney from the 
parent, was engaged in self-dealing, squandering the 
principal’s assets and acting in violation of his fiduciary 
responsibilities under the power of attorney.  The petition 
specifically recited that the purpose of the guardianship 
was not only to provide for the protection of the parent’s 
physical well being, but also the parent’s estate and, 
immediately upon appointment, to exercise the guardian’s 
power under c. 201B, §3 to revoke the power of attorney 
and compel an accounting to the guardian and the court.   

In such a case, if a person dealing with the attorney-in-fact 
in purchasing or mortgaging a parcel of property owned by 
the principal and the title examination reveals the pending 
guardianship proceeding with those kinds of allegations 
contained in the petition, it is arguable that this is sufficient 
to jeopardize a claim by such person dealing with the 
attorney-in-fact that he or she continued to do so “without  

                                                           
3  Such an appointment will still revoke a non-durable 
power of attorney, however.  Id. 
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