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Message from the State 
Manager 

– Craig J.  Celli 
State Manager 

 joined Stewart Title Guaranty 
Company as State Manager on May 22, 

2006.  I left my private practice behind, 
my one minute commute, complete 
business autonomy and came to Corporate 
America.  Why?  Why would I or anyone 
do that?  The answer is easy.  I believe in 
Stewart Title.  I believe in what this 
company provides to its agents.  I believe 
what this company stands for.  And most 
importantly, I believe in the people that I 
work with every day.   

As a closing attorney I was a 100% 
Stewart agent.  I was introduced to the 
company as an associate at my first law 
firm and stayed with the company as I 
traveled my way to owning and operating 
my own firm.  I made this decision for a 
few reasons.  First, I wanted to show my 
commitment to my title insurance 
company so that my title insurance 
company would be committed to me.  
Committed to assisting me with my many 
questions and issues, and committed to 
standing by my law firm if potential or 
actual claims ever were submitted on a 
policy written through my law firm.  
Stewart Title always answered some of 
the light questions I had as a new attorney 
and the more difficult and involved 
questions from some of the more 
challenging title exams I reviewed.  
Stewart Title always valued my loyalty to 
the company when analyzing any claims 
on policies written through my office.  
Before asking me to get my malpractice 
insurance carrier involved on the few 
claims that may have been due to my 
error, Stewart Title always included in 

their analysis who I was and how loyal I 
was to them. 

So, as we move forward to a new year, 
Stewart Title will continue its unsurpassed 
legal guidance.  Stewart Title will 
continue to support its agents when claims 
arise.  But more than these two very 
important roles of your title insurance 
company, Stewart Title will display to the 
its agents, and to the closing attorney 
public at large, that it will provide the 
services and needs that are most important 
to the conveyancer.  During these 
challenging times in the closing business, 
what the conveyancer needs more than 
anything else is assistance from their title 
insurance company in lowering their 
bottom line and educating their staffs to 
better assist their clients.  Stewart Title 
will have among their many programs and 
agency tools two major programs 
throughout this coming year and into the 
future. 

First, we are very proud here at Stewart to 
have a state-of-the-art Training Facility in 
which we have been and will continue to 
offer four training seminars per month.  
The seminar programs assist the paralegal, 
the office assistant, the real estate broker, 
the new attorney and even the experienced 
attorney.  Our office, our staff and our 
lawyers are taking time for you, our 
agents, so that your office can be more 
educated and better prepared for the 
challenges that undoubtedly occur during 
your day-to-day operations. 

Second, Stewart Title will have an 
Underwriting Assistance Program that 
will assist your office with tasks that 
normally are done by hiring extra help or 
by the attorney working nights or on the  
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weekends.  There are tasks that are connected to the 
underwriting process (i.e. title policy preparation) that our 
office can assist your office with so that, instead of you 
paying someone to complete these tasks or taking time 
away from your families, we can assist you with 
completing them and lowering your bottom line and 
providing you with a better quality of life. 

This is what I would like the conversation about your 
choice of a title insurance underwriter to be about.  The 
conversation should not be about what “gifts” are given to 
you, but the conversation should be about what Stewart 
Title Guaranty Company is doing to help your business 
succeed.  So, throughout the days, weeks and months of 
2007, I will continue to call and meet with you to promote 
Stewart Title’s goals of loyalty to its agents, meaningful 
educational seminars and assisting our agents with different 
office tasks.  Ultimately, I hope you take from our 
approach that Stewart Title cares about you, your family 
and your business.  I look forward to working with you for 
a prosperous 2007. 

What Does Not Qualify? 
Property Excluded from §1031 Treatment 

– Robert “HB” Buckner 
Asset Preservation Inc.,  

a subsidiary of Stewart Title Company 

axpayers nationwide are able to acquire better 
performing properties or meet other investment 

objectives by understanding the great variety of properties 
that can be exchanged under Internal Revenue Code 
Section 1031.  There are, however, some types of assets 
that do not qualify for non-recognition treatment, such as: 

1) Stock in trade or other property held primarily for 
sale: The exclusion encompasses two aspects - A) “Stock 
in trade,” which is property held for sale to customers in 
the ordinary course of the taxpayers’ trade or business 
resulting in gain taxed as ordinary income and; B) 
“Property held primarily for sale,” which is a much more 
expansive category of excluded property.  The word 
primarily is viewed as being held “principally” or “of first 
importance.” [Malat v. Riddell, 383 US 569, 5 L. Ed. 2d 
154, 86 S. Ct. 244 (1966)].  Generally the IRS considers 
property held primarily for any disposition as falling into 
the category of property held primarily for sale. [Rev Rul 
75-292, 1975-2 CB 333; Wagnesen v. Comm., 74 TC 653 
(1980)].  See Asset Preservation’s flyer titled “Property 
Held for Sale” for a more exhaustive list of factors the IRS 
reviews to determine if a taxpayer is holding a property 
primarily for sale. 

2) Stocks, bonds or notes: Although stocks can be 
exchanged in a corporate reorganization under IRC 
§1036(a) and certain United States bonds under IRC 
§1037, none of these types of transactions qualify for tax 
deferral under IRC §1031. 

3) Other securities of evidences of indebtedness or 
interest: The scope of this category is not clear because 
most of the court cases addressing this category are 
obsolete after the 1984 amendment excluding partnerships 
interests from §1031 deferral.  Check with your tax and/or 
legal advisor. 

4) Interests in a partnership: In 1984, the exclusion of an 
interest in a partnership was added to the Internal Revenue 
Code.  [Tax Reform Act of 1984, Pub. L. No.98-369, 98 
Stat.494: IRC §1031(a)(2)(D)].  Although a partnership or 
limited liability company (LLC) can perform an exchange 
at the entity level, the individual partnership interest or 
LLC member interest is excluded.  However, an interest in 
a partnership that has made a valid election under IRC 
§761(a), to be excluded from the application of subchapter 
K, is treated as an interest in each of the assets of the 
partnership and not as an interest in a partnership.  A 
thorough discussion is beyond the scope of this article and 
taxpayers should get guidance from their tax and/or legal 
advisors regarding timing and other issues involving 
exchanges where property has been held in a partnership or 
LLC. 

5) Certificates of trust or beneficial interests: These 
represent a right to an interest in the stock or a corporation 
and are not considered real property. 

6) Choses in action: A chose in action is a right to recover 
or receive money or other consideration or property, but a 
chose in action is not considered property in itself.  Courts 
typically look to state law for the definition of a chose in 
action.  [See Miller v. United States, 63-2 USTC & 9606, 
SD Ind 1963].  The chose in action exclusion is vague due 
to the difficulty in defining the term itself and it has rarely 
been used to disallow non-recognition treatment in an 
exchange.  Some major league player contracts have been 
considered a chose in action and denied exchange 
treatment.  [Ltr Rul 8453034; Heltzer v. Comm., TC Memo 
1991-404, 62 TCM 518, 537]. 

For more information on §1031 tax deferred exchanges, 
call 1-617-571-8217 or email: hb@apiexchange.com.  This 
information is not intended to replace qualified legal 
and/or tax advisors.  Every taxpayer should review their 
specific transaction with their own legal and/or tax 
counsel.  © 2006 Asset Preservation, Inc. All rights 
reserved. 

T 

Page 2 – Winter 2007, Vol.6, No. 1 

mailto:hb@apiexchange.com


Stewart Title Guaranty Company  The Massachusetts Focus 

Paralegal Page 
Donald A. Brown 

Senior Paralegal, FCSR 

 have been getting many calls lately concerning MERS 
mortgages.  Most of the inquires have to do with the fact 

that mortgages being held by MERS are not being 
discharged in the name of MERS, but discharged by the 
particular lender who services such loans under the MERS 
system.  This makes the discharge of the mortgage 
improper.  

Here are two quick examples of the calls I have been 
getting involving improperly discharged MERS’ 
mortgages:  

Here is the first example: I have a mortgage that is being 
held by MERS as nominee for ABC lender, the mortgage is 
then affected by a discharge coming directly from the ABC 
lender.  If the mortgage is held by MERS, then a proper 
discharge of the mortgage should come from MERS.  We 
would need either an assignment from MERS into the 
particular nominee lender under MERS or a corrective 
discharge coming in the name of MERS.  

Here is the second example: I have a mortgage that is being 
held by MERS as nominee for ABC lender, the mortgage is 
subsequently assigned out of the MERS system directly to 
ABC lender, and the mortgage is ultimately affected by a 
discharge coming from MERS.  In this case we would need 
an assignment from ABC lender into MERS or proper 
discharge of the mortgage coming directly from ABC 
lender.  

Regarding these issues here is an article that ran in the Fall 
2002, Vol. 1, No. 3 issue of The Massachusetts Focus. 

How to Request Discharges From MERS 
By Donald Brown 

This is a follow-up to my last article in the Summer issue 
of The Massachusetts Focus, Paralegal Page, relative to 
discharges.  In the usual business of requesting a discharge, 
release or satisfaction, Mortgage Electronic Registrations 
Systems, hereinafter “MERS,” has a system implemented, 
by which it is very easy to track down payoff information 
and obtain discharges for its loans. 

When looking at the mortgage, there should be a Mortgage 
Identification Number (MIN).  It is an 18-digit number, 
which can only be used for that loan.  This number is very 
important because this is how MERS tracks any of its 
loans.  There is a toll free number for MERS to call and 
obtain payoff information, which is (888) 679-6377.  When 
you call the toll free number you will find that it is an 
automated system.  Just simply follow the instructions on 
the automated system, in which it will ask you to provide 

the 18-digit number.  When you provide the system with 
the information, it will provide you the name of the lender 
who services the mortgage.  Once you receive that 
information, you are to contact that lender directly for 
payoff information.  When the mortgage is paid, the lender, 
who is acting as the servicer of the mortgage, will prepare 
the discharge as an authorized agent of MERS.  

When you have an old MERS mortgage that is simply 
undischarged, or improperly discharged, take the same 
approach as described above.   

WHO discharges the mortgages?  MERS appoints a 
particular lender to service the mortgage and authorizes 
that lender to release mortgages recorded in MERS’ name.  
In the usual course, the lender receiving the payoff will 
prepare a discharge in MERS’ name and will execute a 
discharge on behalf of MERS.  That lender is also the 
correct person to obtain a confirmatory or duplicate 
discharge in the correct name. 

For a more information about the MERS system see the 
MERS website at http://www.mersinc.org/.  This website is 
very useful in obtaining information relative to mortgages 
under the MERS system.  

Also see Ward Graham’s article immediately following in 
this newsletter for an in depth review of the MERS system.  

Breaking News 

In recently going online to the www.masslandrecords.com, 
I found that they have added the Bristol County Fall River 
District Registry of Deeds to their website.  It is still a pay 
per view site.  In order to view documents you will need to 
set up an account.  You can also get their by accessing the 
Massachusetts Secretary of State’s website at 
www.state.ma.us/sec/index.htm.  

Websites and Phone Numbers to Know: (if needed)  

www.sec.state.ma.us/cor/coridx.htm
Helpful in providing information relative entities 
incorporated with the Commonwealth of Massachusetts. 

www.ffiec.gov/nicpubweb/nicweb/nichome.aspx
Used to locate banks through closings and mergers. 

www.fdic.gov
Provides information for Bank, Savings Associations and 
holding companies that are FDIC Insured (especially 
helpful in finding banks that have been taken over by the 
FDIC). 

Bankruptcy Automated System 617-565-6025 
Provides voice activated information by name, social 
security number, or docket number. 
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Title Standard Spotlight 
– Ward P. Graham 

New England Division Counsel 

REBA Title Standard No. 72 – Dealing with 
Discharges, etc., of Mortgage Electronic 
Registration System (“MERS”) Mortgages 

Introduction 

’m sure all of you, at one time or another, have had to 
deal with a discharge, assignment, etc., of a so-called 

“MERS mortgage.”  There are several questions that arise.  
First, “Who or what is MERS and what is a MERS 
mortgage?”  Second, “Who is the proper party to be 
executing a discharge, assignment, partial release, 
subordination, modification or amendment of a MERS 
mortgage?” 

Who Or What Is MERS And What Is A MERS 
Mortgage? 

You will find about as much information about Mortgage 
Electronic Registration System, Inc., as you’d ever want by 
cruising their website at www.mersinc.org/.  If you click on 
the “About Us” tab on the homepage, MERS offers the 
following succinct description of the MERS system:1

MERS was created by the mortgage banking 
industry to streamline the mortgage process by 
using electronic commerce to eliminate paper.  Our 
mission is to register every mortgage loan in the 
United States on the MERS® System. 

Beneficiaries of MERS include mortgage 
originators, servicers, warehouse lenders, wholesale 
lenders, retail lenders, document custodians, 
settlement agents, title companies, insurers, 
investors, county recorders and consumers.  

MERS acts as nominee in the county land records 
for the lender and servicer.  Any loan registered on 

                                                           

                                                          

1 For a more elaborate description of the MERS system and how 
it works “behind the scenes,” there is an excellent overview in an 
article written by a company by the name of InnoVest Resource 
Management in April, 2003, and is, for the time being at least, 
available online at 
http://www.foreclosureforum.com/articles/0304MERS.html.  This 
article also provides information on how to contact MERS if 
you’re looking for information on a MERS mortgage or the off-
record holder of the note.  For an even more detailed description 
of the MERS system and its background, see the Introduction 
portion of the MERS State by State Recommended Foreclosure 
Procedures Manual (2002 Ed.), which can be downloaded in 
Adobe “pdf” format from the list of MERS Manuals at their 
website by clicking on “MERS System” then “Manuals” from a 
drop-down list or by going directly to 
http://www.mersinc.com/MersProducts/manuals.aspx?mpid=1. 

the MERS® System is inoculated against future 
assignments because MERS remains the nominal 
mortgagee no matter how many times servicing is 
traded.  MERS as original mortgagee (MOM) is 
approved by Fannie Mae, Freddie Mac, Ginnie Mae, 
FHA and VA, California and Utah Housing Finance 
Agencies, as well as all of the major Wall Street 
rating agencies.  

MERS becomes the mortgage holder of record in one of 
two ways.  The first method is by an assignment from a 
lender or servicer to MERS.  According to MERS, this 
method is usually associated with bulk transfers of 
servicing.  The second method is with the “Lender” (i.e., 
usually the loan originating lender) naming MERS as the 
mortgagee of record as nominee for itself (and its 
successors and assigns) in the original security instrument 
(mortgage) at the time the loan is closed.  MERS 
affectionately refers to this second option as “MOM”:  
MERS as Original Mortgagee.  It is the second method, the 
so-called “MOM” mortgage, that you have been seeing 
and/or will continue to see most often. 

In a standard form MOM mortgage, which is primarily a 
modification of the standard Fannie Mae form of mortgage 
with which you are likely familiar, the relationship between 
the borrower, the Lender and MERS is spelled out on the 
first and third pages of the mortgage form.2  On the first 
page, the borrower is specified by name and is referred to 
as “the mortgagor under this Security Instrument.”  MERS 
is identified as follows:  ““MERS” is Mortgage Electronic 
Registration Systems, Inc.  MERS is a separate corporation 
that is acting solely as a nominee for Lender and Lender’s 
successors and assigns.  MERS is the mortgagee under 
this Security Instrument.  MERS is organized and 
existing under the laws of Delaware, and has an address 
and telephone number of P.O. Box 2026, Flint, MI 48501-
2026, tel. (888) 679-MERS.”  On the first page, the Lender 
is named together with its business address. 

On the third page, the “MOM” mortgage gets more into 
describing the relationship between these parties.  It 
provides:   

This Security Instrument secures to Lender: (i) the 
repayment of the Loan, and all renewals, extensions 
and modifications of the Note; and (ii) the 
performance of Borrower’s covenants and 
agreements under this Security Instrument and the 

 
2 For a copy of a sample of the MERS “MOM” mortgage, feel 
free to contact the Stewart Title Legal Department or you can 
access a copy on the MERS website by clicking on “MERS 
System” then “Forms” from the drop-down list and then scroll 
down the forms list to “Sample Mortgage” or try the following 
link to get there directly: 
http://www.mersinc.com/MersProducts/forms.aspx?mpid=1.  This 
list of forms can also be accessed for locating sample forms for 
Discharges and Assignments involving MERS. 
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Note.  For this purpose, Borrower does hereby 
mortgage, grant and convey to MERS (solely as 
nominee for Lender and Lender’s successors and 
assigns) and to the successors and assigns of 
MERS, the [mortgaged property].  

TOGETHER WITH all the improvements now or 
hereafter erected on the property, and all easements, 
appurtenances, and fixtures now or hereafter a part 
of the property.  All replacements and additions 
shall also be covered by this Security Instrument.  
All of the foregoing is referred to in this Security 
Instrument as the “Property.”  Borrower 
understands and agrees that MERS holds only legal 
title to the interests granted by Borrower in this 
Security Instrument, but, if necessary to comply with 
law or custom, MERS (as nominee for Lender and 
Lender’s successors and assigns) has the right: to 
exercise any or all of those interests, including, but 
not limited to, the right to foreclose and sell the 
Property; and to take any action required of Lender 
including, but not limited to, releasing and 
canceling this Security Instrument.  [Italics added 
for emphasis.] 

It is primarily this latter paragraph that MERS asserts is the 
basis upon which it has the full rights of a traditional 
mortgagee to deal with the mortgage, not only for purposes 
of assigning, discharging, partially releasing, 
subordinating, etc., but also for purposes of foreclosing.3  
Indeed, the Land Court Guidelines for MERS mortgages 
looks to the italicized language of this paragraph to 
determine if a MERS mortgage can be accepted for 
registration and can be noted as the mortgagee of record for 
registered land.4

What is the problem that REBA Title Standard No. 72 
was passed to correct? 

As you might imagine, the best intentions of the lending 
industry in creating MERS and the off-record, electronic 
tracking of mortgage assignments, note holders and 
mortgage servicers are not always fulfilled.  Indeed, it is 
not uncommon for discharges, assignments and other 
                                                           

                                                          

3 MERS has had some problems in foreclosing MERS mortgages 
in the State of Florida, but that seems to be based upon the 
particular wording of the foreclosure statutes in that state, which 
require that the actual noteholder be the one to foreclose the 
mortgage, which, of course, MERS is not.  MERS is appealing the 
Florida state court injunctions that have issued on a number of 
MERS mortgage foreclosures there.  However, from my research, 
MERS does not seem to be having any problem in this regard in 
any other states, including Massachusetts. 
4 See Land Court Guideline No. 42.  Note that the Land Court 
Guidelines for Registered Land promulgated in May, 2002, can be 
found at the following link:  
http://www.mass.gov/courts/courtsandjudges/courts/landcourt/gre
en.pdf 

documents that are supposed to be executed by MERS in 
accordance with the MERS system itself and the conditions 
of membership to which every member lender is bound,5 to 
end up being executed by the off-record holder of the note 
who is usually not the original Lender named in the MERS 
mortgage or in an assignment to MERS.   

In essence, the very lenders who set up and/or actively 
participate in the MERS system are the ones who ignore 
their own system and try to deal with their MERS 
mortgages on their own.  This creates title issues because, 
under the MERS system and under the MERS mortgages 
themselves, MERS is the mortgagee and the only one 
entitled to deal with and execute documents associated with 
that mortgage.  Even as it relates to foreclosures of MERS 
mortgages, MERS’s own guidelines require that the MERS 
mortgage be assigned to the then-current Lender (off-
record holder of the note) in the event that such Lender 
wants to conduct the foreclosure itself.6   

Unfortunately, the same is true in order to perfect a 
discharge, assignment, etc., from the Lender, whether 
original or a subsequent off-record assignee or successor to 
the note.  Either you need a confirmatory instrument 
directly from MERS or you need an assignment from 
MERS to the Lender that executed the instrument in 
question.  In the case of a discharge or partial release, if 
you cannot, for some reason, obtain the confirmatory 
instrument or assignment from MERS, it would also be 
possible to look at using the curative procedures provided 
for in the New Mortgage Discharge Law (Chapter 63 of the 
Acts of 2006).  

The other common issue that arises relates to MERS 
executing a discharge, assignment, etc., either without 
mentioning the original Lender or the current Lender at all 
or mentioning the current Lender who is not the original 
Lender.  Given the terms of the “MOM” mortgage 
discussed above, this ought not to be much of a problem 
because of the plain language in the “MOM” mortgage 
concerning MERS’s ability to deal with the mortgage in 
these situations.  However, many practitioners have been 
unsure as to whether a MERS discharge or assignment (the 
documents most commonly at issue) that fails to mention 
the original Lender or any Lender renders the instrument 
defective.  Sometimes an issue arises where there is no 
nominor Lender recited in the original MERS mortgage or 
in an assignment of a non-MERS mortgage to MERS, 
although the latter certainly occurs more frequently than 
the former. 

 
5 Membership requirements and the conditions of membership 
can also be found on the MERS website. 
6 See MERS State by State Recommended Foreclosure 
Procedures Manual (2002 Ed.), p. 7. 
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Title Standard No. 72 

Recognizing that, under the terms of the MERS mortgage 
itself and by virtue of the assignment of a non-MERS 
mortgage to MERS, in either instance, MERS is the legal 
title holder of that mortgage,7 REBA has promulgated Title 
Standard No. 72 to deal with the issue of MERS mortgage 
related instruments executed by MERS but failing to 
mention the original Lender or any Lender.  Title Standard 
No. 72, entitled “Mortgage Instruments - Identification 
of Nominor (MERS)” was adopted on May 8, 2006, and 
provides: 

A recorded instrument executed only by Mortgage 
Electronic Registration Systems, Inc. (MERS) 
discharging, assigning, partially releasing, 
subordinating, modifying or amending a mortgage, 
which is held of record by MERS, either as original 
mortgagee or as assignee of said mortgage, is not on 
that account defective, whether or not a “Lender” is 
designated or defined in the instrument whereby 
MERS acquires such interest and regardless of 
whether the same lender, if designated in the 
acquisition instrument, or any lender, is recited in 
the subsequent instrument, provided that said 
subsequent instrument is otherwise satisfactory 
under G.L.c.183, §54B.  

As a result of this new title standard, practitioners no 
longer need worry about the impact on an instrument 
executed by MERS that doesn’t mention the original 
                                                           

                                                          

7 At first blush, MERS mortgages and the MERS system of off-
record assignments of mortgage notes to assignees who are not 
the holder of the mortgage as well seem to violate our traditional 
notion that “the mortgage follows the note.”  This notion is likely 
derived from cases such as Pineo v. White, 320 Mass. 487, 489, 
70 N.E.2d 294, 296 (1946)(“The payment of the mortgage notes 
at or before maturity, or the due performance of any other 
condition that is expressed in the mortgage, terminates the 
interests of the mortgagee without any formal release or discharge 
and revests the legal title in the mortgagor.”), Negron v. Gordon, 
373 Mass. 199, 204, 366 N.E.2d 241, 244 (1977)(“It is only for 
the purpose of securing the debt that the mortgagee is to be 
considered the owner of the property.”), and Maglione v. 
BancBoston Mortgage Corp., 29 Mass.App.Ct. 88, 90, 557 
N.E.2d 756, 757 (1990)(“Although a mortgage vests title, that 
title is defeasible and is an off-shoot of the underlying debt.  
‘[T]he debt,’ as the venerable maxim puts it, ‘is the principal and 
the mortgage an incident . . . .’ ”).  However, this is really a 
function of identifying the contract between the parties and their 
respective rights and obligations under that contract.  Baker v. 
James, 280 Mass. 43, 46, 181 N.E. 861 (1932)(The note, the 
mortgage and the trust instrument should be read and construed 
together in order to ascertain the contract made by the parties.”)  
Given the specific language contained in the MERS mortgage 
regarding the rights, obligations and powers of MERS, the Lender 
and the Borrower, the approach taken by the title standard and 
Land Court Guideline No. 42 in recognizing MERS as the 
mortgage holder of record for the purposes recited in the standard 
and the guideline is in no way repugnant to the traditional notion. 

Lender, the current Lender or any Lender at all.  This title 
standard also confirms that, where MERS is the mortgagee 
but solely in the capacity of nominee for a Lender and the 
Lender, not MERS, is the note holder, the failure of the 
Lender to join in a discharge, assignment, partial release, 
etc., does not constitute a title defect.   

Similarly, the title standard also confirms that it is not a 
title problem if the instrument by which MERS obtained its 
mortgage interest failed to specify the Lender for whom 
MERS will be acting as nominee.  In the case of a “MOM” 
mortgage, the failure to name a Lender will likely be a 
mistake and this title standard helps to avoid the necessity 
of having to obtain a confirmatory mortgage or even a 
scrivener’s error affidavit for the simple reason that the 
very nature of a “MOM” mortgage makes identification of 
whoever the Lender is that MERS is nominee for at any 
given point in time irrelevant for purposes of MERS’s 
status as record mortgagee and for purposes of documents 
executed by MERS as record holder of the mortgage.  In 
the case of a mortgage assignment to MERS failing to 
specify what Lender MERS is to be nominee for, the result 
is that MERS will hold the mortgage outright and can deal 
with it as any other record mortgagee could (although as to 
the actual nominor Lender, MERS has certain off-record 
contractual obligations under the MERS system by which it 
must abide).   

Support from Land Court Guideline No. 42 Regarding 
MERS Mortgages 

The Comment to Title Standard No. 72 not only provides 
its own brief explanation of the MERS system but also 
refers practitioners to a further discussion of MERS 
mortgages in Land Court Guideline No. 42, which was 
mentioned above.8  This Guideline provides additional 
support for the approach taken in the title standard. 

The Guideline expressly recognizes that “MERS becomes 
mortgagee of record in one of two ways: the first is by an 
assignment from a lender or servicer to MERS; the second 
is by being the mortgagee of record as nominee in the 
original security instrument when the loan is closed.”  
While the Guideline provides that a MERS mortgage must 
contain the language discussed above in order to entitle 
MERS to be considered the mortgagee, the Guideline also 
states that an assignment of a mortgage to MERS need not 
contain such language.  Recognizing MERS’s legal title 
interest as the mortgage holder without the necessity of 
including the nominor Lender, the Guideline goes on the 
provide, “In either case the holder of the mortgage on the 
Encumbrance Sheet will be listed as Mortgage Electronic 
Registration System, Inc., without any reference to the 
institution for which MERS is holding the mortgage.” 

 
8 See footnote 4 and the text accompanying it. 
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Conclusion 

This title standard is fairly limited in its scope but it should 
serve to remove uncertainty and doubts about the efficacy 
of the types of MERS instruments discussed in the standard 
and who is entitled to execute those instruments so as to 
eliminate disagreements among practitioners over these 
issues and, thereby, clear property titles dependent upon 
these instruments and facilitate the mortgage financing and 
conveyancing of those properties. 

Quarterly Tips 
– Margaret Fortuna and Mark V. Borst 

Underwriting Counsels 

uestion:  My office is handling a residential sale 
transaction involving property that is recorded land.  

What is the appropriate scope of my title search? 

Answer:  The Period of Search requirements for recorded 
land searches is addressed by REBA Title Standard No. 1 
(“Standard 1”) which states: “It is sufficient if the title 
examination covers a period of fifty years and the starting 
point is a warranty, quitclaim, or duly authorized or 
empowered fiduciary’s deed which on its face does not 
suggest any defects.”   

Comment I to Standard 1 also states that “If there is a 
reference in the starting deed to a mortgage, an easement, 
an agreement, a restriction or another encumbrance which 
might still be in existence and applicable, a further 
examination should be made to ascertain the extent and the 
applicability of such burden and, in the case of a mortgage, 
whether or not such mortgage has been foreclosed.  A 
starting deed from heirs or devisees should not be 
considered defective on the ground that the title conveyed 
derives from the estate of a decedent.” 

Keep in mind therefore, that pursuant to Comment I, if 
your start deed makes reference to an outstanding 
mortgage, the Examiner should confirm that this mortgage 
was not foreclosed.  If an easement is referenced in the start 
deed, the Examiner should provide you with a copy of the 
underlying easement document.  If the grantor in your start 
deed is the fiduciary of an estate or heirs or devisees of an 
estate, then the Examiner should review the probate file in 
question to confirm that the proper person or people have 
executed the start deed. 

Question:  My office is handling a closing involving 
property which is registered land.  Why did my examiner 
research the recorded land index? 

Answer:  The period of the search for registered land titles 
is also addressed by Standard 1 which states: “In the case 
of registered land, it is sufficient to start the examination 
with the present owner’s certificate of title, except for 

running certificate holders for bankruptcies and Federal 
and Massachusetts tax liens.” 

The Examiner should begin his or her search of a registered 
land property with the most recent certificate of title that 
has been accepted and approved by Land Court.  In other 
words the Examiner should begin the registered land 
portion of his or her search with the most recent signed 
certificate of title. 

However, Federal and Massachusetts tax liens will not be 
found in the registered land index.  They will appear in the 
recorded land index.  Certain Registries of Deeds may have 
a separate bankruptcy index while others list bankruptcy 
filings in the recorded land index.  The Examiner should 
also be searching the Probate and Family Court Index as 
well.  The Examiner should be making of list of the owners 
in the chain of title running these owners for probate 
matters, bankruptcy filings as well as Federal or 
Massachusetts.   

Finally, keep in mind that even if the current owners’ 
certificate of title has been accepted and approved by the 
Land Court, the Examiner should be running out the 
current owners in the registered land index.  It is not 
sufficient to assume that the encumbrances listed on the 
Memorandum of Encumbrances are up-to-date.  Certain 
Registered Land Divisions will make a handwritten 
notation at the bottom of the last page of the Memorandum 
of Encumbrances of the documents they accept for filing.  
However, there are a number of Registries that do not 
follow this practice which is why it is imperative that the 
Examiner review both the recorded and registered land 
indices.   

Question:  How should I list an Order of Conditions on the 
title policy? 

Answer:  As you are aware, environmental issues are 
excluded from coverage.  Nevertheless, we would 
recommend that you list these matters as a Note on the 
Schedule B of your title policy.  An example of this type of 
listing is as follows: 

Note: Although specifically excluded from coverage, title 
examination reveals the following: 

1. Order Conditions issued by the __________ 
Conservation Commission (DEP File No. 
____________) dated __________, recorded with the 
__________ Registry of Deeds at Book ______, Page 
_______. 

Question:  My title examiner has reported an Attachment 
relative to my borrower which was recorded 9 years ago.  
Is the Attachment still good? 

Q 
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Answer:  The issue of the Dissolution of Attachments is 
addressed by Title Standard 49 which states that a real 
estate attachment is discharged or dissolved by: 

1) A release of the attachment or of part of the real 
estate attached signed and acknowledged by the 
plaintiff or attorney of record at the time of release; 
or 

2) A certificate of an appropriate official of the court 
setting forth sufficient facts to establish that the 
attachment has been dissolved by the court, by 
filing a bond or by operation of law; or 

3) The expiration of six years from the date of filing in 
the Registry of Deeds or from the date of the most 
recent bringing forward of the attachment; or 

4) The deposit with the attaching officer of a sum of 
money equal to the amount of the attachment 
authorized by the court; or 

5) The death of the debtor, provided, 

A) the property was owned by the debtor at the date 
of death, and 

B) administration is granted in Massachusetts upon 
an application for administration made within 
one year after the date of death. 

Under the hypothetical I have set forth above, the closing 
attorney would want to make sure that the attachment was 
not brought forward of record.  The closing attorney would 
also want to make sure that the debtor had not filed mfor 
bankruptcy protection after the recording of the 
Attachment.  If the debtor filed for bankruptcy protection, 
then the running of the statute of limitations relative to the 
Attachment would have been stayed during the course of 
the bankruptcy proceedings.  Once the bankruptcy case was 
closed, the statute of limitations on the attachment would 
again begin to run.  If the Attachment had not been brought 
forward, then pursuant to Item 3, the Attachment in our 
hypothetical would have expired. 

Question:  How do I find out what happened to a failed or 
merged bank? 

Answer:  The National Information Center website, 
www.ffiec.gov/nicpubweb/nicweb/nichome.aspx, is a good 
place to start.  The website contains a link for an 
institutional search which allows the user to type in the 
name or a portion of the name of a bank and to obtain 
information on what happened to the lender.  Access to this 
website is currently free.  The stewartma.com website has a 
link to the National Information Center website under the 
online resources section.   

Question:  I’m reviewing a title and the title examiner has 
noted that the owner has a child support lien filed against 

him seven years ago, well before he purchased the current 
property, should I be concerned? 

Answer:  Yes, this is a proper issue to be concerned about.  
Like other liens of the Commonwealth, a child support lien 
is valid for 10 years.  Unlike other liens, child support liens 
have the additional ability to sit on record for any period of 
time and will not expire until 10 years from the date that 
they are first perfected, if not brought forward by the 
Commonwealth.  This means that a notice of child support 
lien could be filed, hypothetically, on January 1, 1997 
against an obligor that had no property in that county for 
the lien to attach to, but upon the obligor’s purchase of a 
property in June 2006, the child support lien would attach 
to that after-acquired property, and the ten year expiration 
period would begin to run from June 2006.  Additionally, if 
the obligor purchased another property in, again 
hypothetically, in 2015, if the lien had not been previously 
satisfied, the lien would run against the new property until 
June 2016.  Note that the statute governing this lien 
(G.L.c. 119A, §6) extended the expiration period of these 
liens from 6 to 10 years effective December 8, 2005, so any 
lien that had not expired prior to December 8, 2005 was 
extended to 10 years. 

Question:  I have to open an estate to clear title to a 
property.  More than a year has passed from date of death, 
am I free from creditor’s claims? 

Answer:  For the claims of most creditors, if no probate 
case has been filed and more than a year has passed from 
date of death, most creditor’s rights have expired.  A large 
exception to this is the right of the Division of Medical 
Assistance to assert a claim and lien well beyond the 
ordinary limitations period for creditors.  G.L.c. 118E, §32 
gives the Division of Medical Assistance four months from 
the approval of the bond of the executor or administrator to 
make a claim or within one year from date of death to 
commence an action under Chapter 197 Section 9. 

If you are conducting a transaction involving a newly 
opened probate estate and are not operating under a power 
of sale or a license to sell or mortgage, special attention 
must be paid to the possibility of the Division of Medical 
Assistance asserting a claim against the estate or a lien 
against the property.  Further, be mindful of the possibility 
of claims arising for expenses or charges from the 
administration of the estate.  As always, feel free to consult 
with an underwriter if you believe that you may have a 
situation like this. 

Question:  Is it true that we don’t need M-792’s anymore? 

Answer:  Partially true.  As of January 1, 2007 the ten year 
statute of limitations will have run for non-taxable estates 
of decedents who died prior to January 1, 1997 and for 
which an M-792 would have been required, even if the 
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“If a devise or legacy is made to a child or other relation of 
the testator, who dies before the testator, but leaves issue 
surviving the testator, such issue shall, unless a different 
disposition is made or required by the will, take the same 
estate which the person whose issue they are would have 
taken if he had survived the testator.” 

estate was non taxable.  For those taxable estates in which 
the currently used estate tax affidavits under G.L.c, 65C 
§§14(a) and 6(a) are not applicable, the M-792 can still be 
used.  For more information, see REBA Title Standard 24. 

Question:  I’m reviewing a title that comes through a 
foreclosure of a mortgage that only contained a ‘power of 
sale’ not a ‘statutory power of sale.’  Is there a problem 
with this mortgage foreclosure? 

This statute will trump all situations and will force the title 
down to the issue of the deceased person, even if the 
devisees are considered to be a class. (As to “class gifts,” 
that’s not the situation in our example anyhow, because the 
devisees are “named,” and not simply described as a 
members of a natural group (e.g., “my children.”)) 

Answer:  If mortgage only references a power of sale and 
not a statutory power of sale, without any further definition 
of the power being exercised, you may have a problem.  
The clause “Statutory Power of Sale” is statutory shorthand 
permitted under G.L.c. 183 §21.  Without a reference to a 
Statutory Power of Sale or a definition of the power of sale 
within the body of the mortgage, it is unknown what the 
power is, what rules are to govern the foreclosure, and it 
cannot be assured that the power was properly exercised.  
A foreclosure under this situation may be saved if there 
was also a foreclosure by entry and that entry has ripened. 

But what if G.L.c. 191, §22 is not applicable?  What 
happens to the gift then?  G.L.c. 191, §1A(5) seems to 
provide the answer.  It says: 

“Where there is a residuary gift to two or more legatees or 
devisees and the share of one or more of them totally fails 
for any reason, such share or shares shall pass to the other 
residuary legatees or devisees proportionately.” 

This statute is in response to court decisions that had held 
that a devise in the residuary clause to multiple persons that 
failed because it was not covered by G.L.c. 191, §22 and 
was not a gift to a class would go by intestacy.  (If the 
failed gift was in another section of the will then it would 
fall into the residuary clause, but if the gift itself is in the 
residuary clause it has nowhere to “fall” except into 
intestacy.)  In effect the statute makes all residuary gifts 
class gifts.  The statute was not enacted until the 1970’s 
and therefore would apply only to wills probated thereafter.  

Question:  Can I issue an owner’s title insurance policy at 
a refinance if the current owner does not already have title 
insurance? 

Answer:  Yes, an owner’s policy can be issued at a 
refinance, however, it should only be done in consultation 
with Stewart underwriting personnel and based upon an 
affidavit by the owner that he/she/they are not aware of 
claims or assertions having been made or being made by 
any other persons or entities of any rights, title or other 
interests in the property or in any improvements to or on 
the property, nor is he/she/they aware of the existence or 
encroachment of any improvements or utilities of any 
abutting owners, governmental agencies or utility 
companies onto or into the property, whether above or 
below the surface of the land.  Should you receive a request 
to issue an owner’s policy to an existing owner, please 
contact us for additional information and authorization as 
well as the form of affidavit. 

 

 
Crossword Puzzle Solution 

Question:  If a residuary clause in a will leaves devises to 
named persons and one of those persons predeceases the 
testator, isn’t it true that the other named devisees in the 
residuary clause will take the gift? 

Answer:  Maybe.  The answer to this question is very 
interesting, because it depends on a consideration of 
multiple factors.  First, if the deceased residuary devisee is 
a child or other blood relation to the testator, and that 
person leaves issue surviving the testator, G..L.c. 191, §22 
will control the situation.  That statute says this:  
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Schedule of In-House Seminars 
January to May 2007 

Boston office – 10 AM – Noon 

 

Date Day Event 

   
January  10 Wed. “Time, Time, Time…It’s on my Side” – Curative Statutes 
  12 Fri. The New Discharge Law 
  17 Wed. Asset Preservation -1031 Exchange 
  19 Fri. AIM Title and Escrow System 
   
February  7 Wed. “Not in My Backyard” – Restrictions: Their Imposition, Scope, 

Enforcement and Expiration 
  9 Fri. Policy and Commitment Preparation 
  14 Wed. Commercial Transactions 
  16 Fri. General Legal Updates 
   
March  7 Wed. Policy and Commitment Preparation 
  9 Fri. Closings A- Z 
  14 Wed. AIM Title and Escrow System 
  16 Fri. “It’s Just a Matter of Trust” – Trusts 
   
April  4 Wed. Spotting Title Issues 
  11 Wed. Road & Access Law: Part 1, Private 
  13 Fri. Condominiums 
  25 Wed. Road & Access Law: Part 2, Public 
   
May  9 Wed. Policy & Commitment Preparation 
  11 Fri. “Neither a Borrower nor a Lender Be” – Foreclosures 
  16 Wed. Settlement Statements 101 
  18 Fri. AIM Title and Escrow System 

 
 

Register by contacting Jen Kohler at 800-628-2988 or by email (jkohler@stewart.com). 
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Crossword Puzzle 
by Gary F. Casaly 

 

Contact Gary Casaly by email (gcasaly@stewart.com) for a copy of the crossword puzzle. 
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