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Resiliency –  
Stewart is Stronger than Ever 

– Craig J.  Celli 
State Manager 

ello again and happy spring to all.  I 
sincerely hope that the forecasts of a 

stronger buying and selling market either 
have impacted your business or will 
impact your business in the near future.  
We are partners on this road of business 
and I can assure you that Stewart will 
drive along side you for as long as you 
need. 

It is with great pride that I write this 
message to our agents; a message about 
the resiliency of Stewart Title.  Over the 
past nine months Stewart Title has 
enjoyed the opportunity to restructure its 
personnel and the direction of the 
company.  Stewart wanted to strengthen 
its legal department, its sales force, its 
administrative staff, its technical support 
and its office management.  I am thrilled 
to say that we have completed this 
restructuring and Stewart Title is stronger 
than ever.  

When I joined Stewart Title back in June 
of '06, our restructuring began.  Some old 
faces within management, our legal 
department, sales force, and 
administrative staff were replaced with 
new energetic faces.  It is always easy for 
a company to act strong and confident 
when the times and the market are good.  
The seas are calm and the sun is shining.  
The question is how does a company react 
when the waves of business are crashing 
against it and the dark clouds of difficulty 
hang above.  Stewart has seen those times 
over the past nine months and has shined  

brilliantly when times appeared most 
bleak.  Instead of going the way many of 
our competitors expected us to go, Stewart 
Title moved forward.  Many experts 
claimed that Stewart Title would lose 
market share in Massachusetts, but in the 
first full quarter since its restructuring, as 
compared to the 2005 year end figures, 
Stewart Title increased its market share.  
As I have been telling many of our agents, 
if our competitors were going to take 
advantage of our supposed vulnerability, 
they missed their chance.  

Our strength and momentum has 
continued in the beginning of 2007.  
Proving positive of Stewart Title's 
momentum, is Stewart’s addition of some 
of the title insurance industry's leaders to 
the company.  I am happy to welcome the 
following fantastic people to Stewart 
Title.  Stephen Dinsmore, Esq, formerly 
of First American Title Insurance has 
joined Stewart Title as Vice President and 
New England Division Sales Manager.  
Steve, perhaps the most prolific sales 
representative in the industry over the past 
two decades, brings integrity and an 
unmatched record of customer 
commitment to a company that already 
deeply believes in the same.  James (Jim) 
Bilodeau, Esq. formerly of First 
American joins Stewart as a Vice 
President and Massachusetts and Rhode 
Island Sales Manager.  Jim, First 
American's top sales representative, has 
earned the trust and business of hundreds 
of agents, but now will lead the sales 
forces of two states with Stewart.  
Melanie Kido, Esq, also from First 
American, joins Stewart's already stellar 
legal team as an Assistant Vice President 
and Underwriter Counsel.  As we have 
already learned early on in her time with  
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Stewart, Melanie is revered by hundreds of agents and by 
her counterparts from all title insurance companies.  
Melanie Hagopian Esq., formerly of Chicago Title, joins 
Stewart Title's sales team. Melanie is the Agency Services 
Representative for the downtown Boston and surrounding 
area. Melanie understands all the needs of her agents as 
over the past twenty-five years she has been a 
conveyancing attorney and for the past eight years she has 
been teaching real estate law to paralegals through the 
Boston University Metropolitan College.  Joining Melanie 
from Chicago Title is Nicole Pratt, Esq.  Niki, in three 
short years, emerged as one of Chicago Title's premier 
sales associates.  Her legal background allows for great 
understanding of all agent needs.  Also joining Stewart 
Title is Maria Courtney.  Maria, as paralegal liaison with 
First American, assisted hundreds of attorneys, paralegals 
and office assistants.  Maria's expertise in all paralegal 
areas and knowledge of many different types of 
conveyancing software has made her a trusted friend to 
office's everywhere. 

These amazing recruits join an already remarkable 
collection of individuals.  Our highly praised legal team of 
Ward Graham, Esq., Gary Casaly, Esq., Mark Borst, 
Esq. and Margaret Fortuna, Esq. are bolstered by the 
tremendous paralegal efforts of Don Brown, Ed Lambert 
and Kay Robertson.  Our sales team of Stephanie 
Roumanis and Manny Amaral also welcome our new 
people.  Our office manager, Jennifer Kohler and her 
administrative staff of Joanne Blair, Chris Graham and 
Marybeth McCarthy are there to support our agents every 
day.  Our automation staff of Elizabeth Rocha and Andy 
Graham will be working side by side with our new people 
to deliver all of your technology needs.  Our Boston office 
is joined by our Springfield team of Michael Agen, Esq., 
Nancy Brady and Linda Champigny in welcoming our 
new individuals. 

Now that we have accomplished our goal of creating this 
“New Stewart Title,” we will deliver all the services that 
you, our agents, deserve.  Everyone here at our company is 
committed to bettering your lives.  When I came to 
Stewart, I thought my job was just about chasing 
“premium.”  But after speaking to many of you, I realized 
that what we really need to do is be your partner.  If 
Stewart Title can give a better bottom line by educating 
your office staff, keeping it safe from unwanted claims and 
bringing business to you, then we have done our job.  If 
Stewart Title can make your lives better by offering you 
services that take you out of the office in the evenings and 
on the weekend then we have done our job.  I don’t have to 
chase the premium.  If we accomplish these goals your 
loyalty in the form of premium will follow and each day I 
endeavor to gain your trust, your loyalty and your business. 

Thank you for your time, and if I can do absolutely 
anything for you, please do not hesitate to call me. 

Craig J. Celli 

New Real Estate Practitioners 
– Melanie Hagopian 

Agency Services Representative 

ho do you represent in a real estate transaction? 
There are many parties involved in a transaction and 

the new real estate practitioner must be ever mindful of 
who they represent.  Do you represent the lender? If there 
is a mortgage broker involved, what is your relationship to 
the mortgage broker?  What are your obligations to the 
borrower in a transaction where you are representing the 
lender and the borrower does not have their own counsel? 
When a lender asks their approved closing attorney to draft 
the Purchase and Sale Agreement on behalf of the 
borrower/buyer as part of the services offered to them, 
what are the attorney’s obligations to the borrower/buyer?  
What are the practitioner’s obligations to the lender/client 
with respect to nontraditional mortgage products being 
offered by their clients in this challenging housing market?  
What advice, if any, should be given to lenders in a climate 
where HUD has stepped up its oversight of lender practices 
and charges?   

Representing the Lender 
Since a mortgage lender ultimately may own the property, 
the lender has the same concerns as the borrower/buyer 
with respect to the quality of title.  A lender must be 
assured that: 

• Title to the property is good and clear of record and 
insurable. 

• The value of the property is equal to, or greater than, 
the agreed sales price. 

• All of the improvements on the property are structurally 
sound, and all of the operating systems are in 
satisfactory working order. 

• The property is zoned so as to allow the present use and 
any contemplated different or additional use. 

• The property is not located in a flood plain zone, or, if it 
is, flood insurance can be obtained. 

• All improvements are located within the boundary lines 
of the property and comply with present zoning 
setbacks and dimensional requirements. 

• Adequate insurance (fire and general liability) can be 
obtained. 

• All real estate taxes and other municipal charges that 
are due and payable have been paid, and there are no 
other outstanding municipal charges. 

Accordingly, you as lender’s attorney either examine the 
title or arrange for a title examination and a plot plan or 
zoning opinion, if required, and procure a municipal lien 
certificate and appraisal.  The borrower must obtain an 
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inspection and an insurance certificate to give the lender 
the necessary level of comfort.  As the time for the closing 
approaches, a request must be made to anyone shown by an 
abstract to hold a mortgage, attachment, tax lien, or other 
encumbrance against the property, to report the amount 
needed to discharge the lien.  All loan documents must be 
prepared (the lender may prepare the note and mortgage or 
ask you to do so), the HUD, title insurance commitment, 
insured closing letter (if required) must be prepared as well 
as all other lender and state and federal government 
required documents.  You may be asked to prepare the 
deed on behalf of the seller if the seller does not have an 
attorney.  If the seller is represented by counsel, you should 
request counsel to submit a copy of the proposed deed for 
your review prior to closing. 

Letter to Borrower 
Once the lender has notified you that they have approved a 
loan for a borrower you should send a letter to the borrower 
informing them that your office has been engaged by the 
lender to represent its interests in documenting and 
securing (closing) the borrower’s mortgage loan on a 
particular property.  Your obligation to disclose to the 
borrower your relationship to the lender has been met.  You 
may offer additional services to the borrower such as 
drafting a Homestead Declaration.  You may also inform 
the borrower of additional services offered by your firm 
such as drafting wills and trusts. 

In the past few years some lenders have asked counsel to 
review or negotiate purchase and sale agreements on behalf 
of borrowers as part of the services offered to the borrower 
in this increasingly competitive mortgage lending market.  
Again, it is your duty to disclose to the borrower that you 
represent the lender and have been asked by the lender to 
represent the borrower’s interests as well in reviewing 
and/or drafting and negotiating a purchase and sale 
agreement.  There are attorneys who will not agree to this 
type of arrangement.  The drafting and negotiation of a 
purchase and sale agreement is an extremely important 
process that can have a huge impact, good or bad, on a 
buyer/borrower.  Some attorneys believe that including this 
service as part of their representation of the lender creates a 
potential conflict of interest with the buyer/borrower and 
undermines the importance of vigorous legal representation 
of a buyer in one of the most important contracts they will 
ever enter into.  As long as you have disclosed to the 
borrower that you are representing the interests of the 
lender as well as their interests your ethical obligation has 
been met.  Of course, if the buyer/borrower is represented 
by counsel you will be talking directly with their attorney.  
In that case you should not contact the buyer/borrower 
directly. 

Working with Mortgage Brokers 
Be aware that when you are working with a mortgage 
broker, they in turn are agents for several lenders.  Who do 

you represent in transactions where the mortgage broker 
has sent the deal to you?  The mortgage broker is your 
contact and is the liaison with the lender; however, 
ultimately it is the lender’s interests you are protecting.  
Where the mortgage broker is sending you business, but the 
lender is their client and you are responsible for protecting 
the interests of the lender (oftentimes you will not know 
who the lender will be on a transaction until the day before, 
sometimes even the day of, closing) it is important for you 
to educate the mortgage broker on the closing process: the 
need for good, clear, record and marketable title, the 
necessity of a lender’s title insurance policy and the 
benefits of an owner’s policy, the necessity of a loan-to-
value ratio that does not put the lender at risk, the benefits 
of obtaining a plot plan.  Many mortgage brokers and loan 
originators are inexperienced.  Many of them may not 
remember the bank failures and claims of the late 1980s.  
They do not have experience with title concerns and poor 
loan-to-value ratios.  At the same time, mortgage brokers 
and lenders are facing stiff competition and pressure to 
reduce fees.  Competitors may offer borrowers quicker 
closing schedules and lower closing costs.  This has 
certainly taken the form of lower attorney’s fees, reduced 
requirements for surveys, plot plans or environmental 
reports. 

Lenders still desire the same level of protection on their 
title policies but often request deleting the survey 
exception, based on a plot plan as opposed to a survey, or 
reliance on an out-of-date plot plan, or even no plot plan.  
Lenders are asking for additional survey coverages without 
an ALTA survey. 

In this competitive lending market it is important for you, 
as lender’s counsel, to educate your lenders and not 
compromise standards.  The best way for you to distinguish 
yourself in this market is to offer lenders regular updates on 
the law.  Stewart Title Guaranty is here to assist you in 
providing you with all of the tools to best represent your 
clients.  We offer regularly scheduled seminars on the 
second and third Wednesdays and Fridays of each month, 
our quarterly newsletter with updates on the law and a 
dedicated and experienced underwriting staff who stand 
ready to assist you at any time. 

Quarterly Tips 
– Margaret Fortuna and Mark V. Borst 

Underwriting Counsels 

Deeds Given Pursuant to a Power of Sale 
uestion:  Will a deed from an executor pursuant to a 
general power of sale in the decedent’s will pass title to 

a buyer free of creditor’s claims? 

Answer:  Yes.  The deed of an executor, which is given 
pursuant to a general power to sell real estate set forth in 
the will, which transfers property to a purchaser for value, 
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passes the property free of the claims of general creditors.  
Please be reminded that an executor’s deed given under a 
general power of sale has no effect on either federal or 
Massachusetts estate tax issues.  For a further discussion of 
an executor’s power of sale please see REBA Title 
Standard 10. 

Estate Tax Affidavits 
Question:  My title indicates that title to the property had 
been held by husband and wife as tenants by the entirety at 
the time of the husband’s death.  As a result, title is now 
held by the wife, and I have obtained an Affidavit from the 
wife indicating that there is no federal estate tax due.  Is the 
recording of this Affidavit sufficient to address any estate 
tax issues? 

Answer:  Not necessarily.  Assuming that we are dealing 
with a non-taxable estate, the first question to address is 
when did the husband die?  If the husband died more than 
ten years ago, then the ten-year statute of limitations set 
forth in G.L.c. 65C would have run, and you would not 
need to obtain and record an Affidavit relative to this 
estate.  If the ten-year statute of limitations has not run and 
the decedent died on or before December 31, 2002, then 
obtaining and recording an Affidavit indicating that there 
was no federal estate tax due would be sufficient to address 
the estate tax issue.  However, if the decedent died on or 
after January 1, 2003, then you would need to obtain and 
record an Affidavit which indicates that there is neither a 
federal nor Massachusetts estate tax due.  Why?  After 
January 1, 2003, the Massachusetts estate tax was “de-
coupled” from the federal estate tax.  As a result, effective 
January 1, 2003, the threshold amounts for filing federal 
and Massachusetts estate tax returns were different.  
Therefore, both estate tax issues must be addressed.  For a 
further discussion, please see REBA Title Standard 24 as 
well as REBA form 32. 

Tax Takings and Municipal Lien Certificates 
Question:  My title indicates that there is an outstanding 
notice of tax taking of record issued by the municipality.  
My Municipal Lien Certificate (“MLC”) indicates that the 
taxes are current.  Does the recording of the MLC release a 
notice of tax taking? 

Answer:  No.  In order to properly release a tax taking of 
record you would need to obtain and record a certificate of 
redemption from the city or town in question.  Under 
REBA Title Standard 19, an MLC which is issued on or 
after January 23, 1990 and “if recorded within 150 days 
after its date, operates to discharge the land described 
therein from liens for all taxes, assessments, or portions 
thereof, rates and charges, not shown by the certificate to 
constitute liens except taxes, assessments, or portions 
thereof, rates and charges (1) with respect to which 
evidence of a taking or sale by a municipality has been 
recorded…”  (Emphasis added.)  In this example, a tax 

taking has been recorded; therefore, you must obtain and 
record a certificate of redemption. 

Mechanics’ Liens and General Contractors’ 
Bonds 
Question:  A general contractor has obtained and recorded 
a lien bond which complies with the requirements of 
G.L.c. 254, §12.  However, the general contractor has also 
properly recorded a notice of contact and statement of 
account against the property.  Does this Section 12 lien 
bond obtained by the general contractor address the lien 
filed by that same general contractor? 

Answer:  No.  On its face, it seems somewhat 
contradictory for a general contractor to obtain a lien bond 
which would address a lien filed by that same general 
contractor; however, in order to properly answer this 
question let’s take a look a G.L.c. 254, §12.  Section 12 
states that “Any person, including the owner, in interest in 
connection with a written contract covered by section two 
or section four may cause to be recorded in the registry of 
deeds in the county or district where the land lies a bond of 
a surety company authorized to do a surety business in 
Massachusetts in a penal sum equal to the contract sum or, 
if the contract does not contain a contract sum, in a penal 
sum equal to that person’s fair estimate of the contract sum, 
all as set forth in the certificate on the bond.”  Section 12 
goes on to outline the format that this surety bond should 
take.  Section 12 states that, “After the recording of any 
such bond no lien under this chapter shall thereafter attach 
in favor of any person entitled to the benefit of such bond 
and not named as a principal thereon for labor or for labor 
and materials performed under the contract in respect to 
which such bond is given.”  (Emphasis added.)  In our 
example, the general contactor obtained this section 12 
bond and is therefore, the named principal on said bond.  
Therefore, under the terms and provisions of section 12 as 
set forth above, this section 12 bond would address 
mechanic’s liens filed by sub-contractors relative to this 
property which were recorded after the recording of this 
bond. 

M.E.R.S. Mortgage Discharges 
Question 1:  My title indicates that a mortgage in favor of 
Mortgage Electronic Registration Systems, Inc. (“MERS”) 
as nominee for ABC Bank was discharged by MERS as 
nominee for XYZ Bank.  There is no assignment in favor 
of MERS as nominee for XYZ Bank.  Is this discharge 
effective? 

Answer:  Assuming that the discharge contains the 
appropriate date and recording information and is properly 
executed, then yes, this discharge is effective. 

Question 2:  If a mortgage held by MERS as nominee for 
ABC Bank is discharged by ABC Bank, is that discharge 
effective? 
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Answer:  No.  You would need to obtain a discharge from 
MERS. 

Question 3:  If a mortgage held by MERS as nominee for 
ABC Bank is discharged by MERS with no reference to 
MERS being the nominee of ABC Bank, is that discharge 
effective? 

Answer:  Yes.  REBA Title Standard 72 states, “A 
recorded instrument executed only by (MERS) discharging 
…. a mortgage, which is held of record by MERS, either as 
original mortgagee or as assignee of said mortgage, is not 
on that account defective, whether or not a ‘Lender’ is 
designated or defined in the instrument whereby MERS 
acquires such interest … or any lender, is recited in the 
subsequent instrument, provided that said subsequent 
instrument is otherwise satisfactory under G.L.c. 183, 
§54B.”  For a further discussion of MERS documents, 
please see the full text of REBA Title Standard 72 as well 
as the comment thereto. 

Condominium Liens and 6(D) Certificates 
Question:  My title examination for a condominium unit 
includes a complaint by the condominium association 
against the prior owner for past due condo fees; however, 
there was a clean 6(d) certificate recorded with the sale to 
the current owner.  Do I need to record a certificate of 
dismissal for the suit against the prior owner? 

Answer:  No.  G.L.c. 183A section 6(d) states that a 
certificate from the organization of unit owners that sets 
forth the unpaid common expenses and other sums due 
“shall operate to discharge the unit from any lien for other 
sums then unpaid when recorded in the appropriate registry 
of deeds…”  Therefore, if the arrearage stated in the 
complaint is not reflected on the 6(d) certificate, the lien 
for that arrearage is released.  See also REBA Title 
Standard Number 66. 

Deeds Executed Under Powers of Attorney 
Question:  I am taking a deed signed under a power of 
attorney.  Is there any special manner that the deed needs to 
be formatted and signed? 

Answer:  Yes, as the grantor of the deed remains the 
selling title holder, not the attorney in fact, the grant line 
must not read, for example, “John Smith as attorney in fact 
for Jane Doe grants ….”  The use of language similar to 
“Jane Doe acting through John Smith” would be 
acceptable.  The proper notation on the signature line of the 
execution of the deed being pursuant to the power of 
attorney would be language similar to “Jane Doe by John 
Smith” and should be signed “/s/ Jane Doe by /s/ John 
Smith” with the attorney in fact signing the principal’s 
name and then his own (or indicating in typed language the 
connection). 

As a practical matter, although permitted by statute, 
accepting a deed executed under a power of attorney is 
discouraged, and some buyer’s counsel are now 
specifically adding language to purchase and sale 
agreements stating that the buyers will not accept a deed 
executed under a power of attorney. 

For more information on the proper form of documents 
executed under powers of attorney, see the Real Estate 
Notes section of the stewartma.com web site. 

Foreclosures of Corporate Property 
Question:  A title that I am reviewing relies on a 
foreclosure of a mortgage given by a corporation and still 
owned by it, but there is no land court judgment.  Is this a 
problem? 

Answer:  No, the judgment that is issued in foreclosures, 
usually by the Land Court, but sometimes by the Superior 
Court, only states that no interested party is in the military.  
This is not applicable to corporations, limited liability 
companies and limited liability partnerships, as they by 
their nature cannot be in the military.  Please consult your 
underwriting counsel if you have other foreclosures and no 
judgment.  By the way, the Soldiers and Sailors Civil 
Relief Act has been replaced by the Servicemembers Civil 
Relief Act that was signed into law in December 2003. 

Intestacy, Wills, and Tenancies 
Gary F. Casaly 
Special Counsel 

eath, they say, is the end.  But that’s not really true.  
Regardless of the religious or philosophical views one 

may hold, death is a beginning — it is the springboard 
from which the devolution or transfer of title to real estate 
jumps.  How high the jump is, and the direction in which 
the springboard takes the title, depends on a number of 
factors, all of which need to be understood if an accurate 
tracing of the chain of title is to be made.   

This article will discuss how death directs title.  This will 
include some wholly-misunderstood rules concerning 
intestate succession and (in an upcoming continuation of 
this article) a review of testamentary dispositions and 
tenancies and some surprising court decisions and 
legislative enactments regarding them.  One might wonder 
how it would be possible to fill up an entire article with this 
subject — after all, it would seem that just a few rules 
regarding intestate succession would cover everything — 
but as we shall see things are much more complicated than 
that.   

Spotting salient facts and understanding how the law is 
applied at any particular point in time is the first step in 
establishing questions of ownership to property upon death.  
In this regard, the law is always changing, so — because a 
title abstract is a “history” of a title back in time — it’s 
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important to know what the law was and how it was 
applied to deaths that occurred during that historical 
window.  For example, in Seavey v. O’Brien, 307 Mass. 33 
(1940), a case that involved the devolution of property 
upon the death of a married, albeit childless, man the courts 
said, “[c]onfusion has crept into this case, partly because of 
a failure to distinguish clearly among the several classes of 
cases hereinbefore mentioned and among decisions with 
reference to them under statutes which have varied from 
time to time.”  It is “confusion” of the application of the 
law that can lead to disaster when a title that is in fact good 
— or bad — is believed to be the exact opposite of what 
the law dictated at the time. 

Just as lethal as confusion is a misunderstanding of the law.  
For example, some believe that a spouse’s “waiving” of a 
will results in the spouse receiving what he or she would 
have received if the testator had died intestate.  This 
misunderstanding can lead to some serious repercussions, 
not to mention liability.  I will attempt to dispose of some 
of the myths that swirl around probate and tenancy 
question in a future installment of this article, with the view 
of keeping everyone out of trouble. 

Intestate Succession 
I suppose a good place to start an article like this is with the 
subject of intestate succession.  The basic statute on this 
subject is contained in G.L.c. 190, §§1-3.  Section 1 tells us 
what the spouse inherits, if there is a spouse; section 2 
addresses the question of personal property; and section 3 
governs the descent of real property.   

If there is a spouse, his or her inheritance is dealt with first 
by the statute.  Section 1 states: 

If the deceased leaves kindred and no issue, and it 
appears on determination by the probate court, as 
hereinafter provided, that the whole estate does not 
exceed two hundred thousand dollars in value, the 
surviving husband or wife shall take the whole 
thereof; otherwise such survivor shall take two 
hundred thousand dollars and one half of the 
remaining personal and one half of the remaining 
real property. 

There are provisions in the statute for the sale of real estate 
to raise the $200,000, if necessary.  There is also a 
provision for “notice” and a “hearing” for a determination 
of the valuation of the estate.  And here lies the 
understanding of how the statute works.  The fact that the 
decedent left no issue and that the estate is less than 
$200,000 does not result in the surviving spouse taking the 
entire estate.  In order for the surviving spouse to take 
everything, there can be no issue and the court must enter a 
“decree” that the estate does not exceed the threshold 
amount.  Counting up the values in the inventory is not 
enough; there has to be a court order, or “determination of 
value.”  If the court determines that the value of the estate 
exceeds the threshold amount then the surviving spouse 

takes $200,000 in cash and a half interest in all the 
remaining real and personal property, with the remaining 
half interest devolving to other heirs according to the 
provisions of section 3, which will be discussed in detail in 
a bit. 

An interesting effect in the application of this statute 
occurred in Green v. Gilmore, 331 Mass. 283 (1954).  In 
Green, because the estate was valued and determined by 
decree to be less than $10,000 (the threshold amount at the 
time) the decedent’s widow was entitled to all of it.  Under 
the will of a third person about $15,000 was, upon the 
widow’s husband’s death, to go to his heirs.  The court held 
that the determination of value decree, that resulted in the 
widow taking all of her husband’s property, meant that she 
was his sole heir, and therefore entitled to all of the 
$15,000.  Note that if the $15,000 had been included in the 
husband’s estate it would result in that estate exceeding the 
threshold amount, which in turn would have resulted in the 
widow sharing the estate, including the $15,000, with other 
next of kin.  But since the $15,000 came from a third party 
and was for the benefit of the husband’s heirs, all other 
persons were excluded from sharing in the $15,000 gift. 

There are two important “footnotes” to keep in mind with 
regard to the foregoing statute.  The first “footnote” is 
found in Hite v. Hite, 301 Mass. 294 (1938).  That case 
involved a nonresident decedent who had died in Ohio, but 
whose widow opened up an ancillary proceeding in 
Massachusetts and brought a petition for a determination of 
value, so as to take all the real and personal property in 
Massachusetts, which at the time did not exceed $5,000 in 
value.1  The court said that another statute, G.L.c. 199, §1 
governed the estates of nonresident decedents, which 
provides that: 

[A nonresident intestate’s property] shall decent 
according to the laws of this commonwealth, and 
his personal property shall be distributed and 
disposed of according to the laws of the state or 
country of which he was an inhabitant. 

The court said, “the statutes governing the administration 
of the estate of a non-resident decedent do not provide 
different rules of inheritance depending upon the size of the 
estate,” but rather simply provide that the property shall 
“descend” or be “distributed and disposed of” in 
accordance with the law of Massachusetts, in the case of 
real property, or as provided for in the domiciliary state of 
the decedent, in the case of personal property.  Because 
G.L.c. 199, §1 includes the distribution of personal 
property, which is governed by the law of the foreign state, 
it’s impossible to apply the determination of value rule 
because that property that constitutes part of the estate is 
not subject to jurisdiction of the Massachusetts courts.  
Regarding this, Belknap, Newhall’s Settlement of Estates 

                                                           
1 In 1938 the threshold amount was $5,000. 
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and Fiduciary Law in Massachusetts, Lawyers Cooperative 
Publishing Company (Fifth Edition, 1994), §8.1 states: 

The result of these rules is that if a nonresident 
decedent leaves a surviving spouse but no issue, 
such survivor does not get $200,000 out of the real 
estate as provided under G.L.c. 190, §1.  [Footnote 
omitted.]  The only right of inheritance of such 
surviving spouse in Massachusetts real estate is that  
given by G.L.c. 199, §1, and this is a half interest 
(or the whole if there was neither issue nor kindred 
surviving without the $200,000). 

The other “footnote” is to the fact that the statute is very 
much like, but still different from, that which governs the 
waiver of a will, G.L.c. 191, §15, with which sometimes it 
is confused.  That statute provides that upon a timely 
waiver of the will the spouse will take one third of the 
deceased’s property where there are issue, but if there were 
no issue but only kindred the spouse will take $25,000 and 
half of the remainder of the property; except that in either 
case if the total amount received exceeds $25,000 the 
spouse will take that amount of cash and have a life estate 
in the share of the estate to which he or she is entitled.  

This is the statute that was referred to briefly at the 
beginning of this article.  Note its similarity, at least in 
phraseology, to G.L.c. 190, §1.  The $25,000 figure has 
remained unchanged since 1964, and the low figure gives a 
surprising result: upon waiving the will in a “normal-sized” 
estate the surviving spouse would take $25,000 and a life 
estate (income or possession) in the remaining estate. 

Of course, if there are issue then the spouse under the 
present law takes a half interest outright, and the issue take 
the other half.  Previously, the “equation” used to be one-
third for the spouse and two-thirds for the issue.  
Remember, however, that prior to 1902 the spouse took 
nothing by intestacy — the title went entirely to the issue 
or the next of kin.  It’s unlikely — although it happens 
occasionally — that a title will be traced all the way back 
to the beginning of the twentieth century, but the point here 
is that the “rules change” when it comes to intestacy or the 
interpretation of wills due to statutory amendments, and it’s 
important to be mindful that these changes exist.  For, to 
apply the law of “today” to the facts in a title of 
“yesterday,” can cause a multitude of problems. 

So much for the rights of the surviving spouse.2  The 
“core” provisions concerning inheritance as to real 
property3 are contained in G.L.c. 190, §3.  This section 
provides for the distribution of property after taking into 
account the rights of the spouse, if any.  What’s left over, 
                                                           
2 The spouse does have other rights — dower, rights to 
allowances and, where one was declared, rights under a 
homestead — but we’ll pass over those rights for now. 
3 The distribution of personal property is governed by G.L.c. 190, 
§2. 

after any spouse’s share is distributed, is what this section 
addresses.  

For the most part, §3 is straight forward.  If a person dies 
intestate his property, subject to the aforementioned rights 
of the spouse, is distributed as follows: 

1. If he leaves children, they take equally, and in the event 
that one or more of the children have predeceased the 
decedent, they take by “right of representation.” 

2. If there is no surviving child, then title goes to “all his 
other lineal descendents,” with the caveat that if all 
such lineal descendents are “in the same degree of 
kindred,” they take equally; otherwise they take 
“according to the right of representation.” 

3. If there are no issue, then title goes to the decedent’s 
father and mother, or the survivor of them. 

4. If there is no issue and no surviving father or mother, 
then title goes to the decedent’s  brothers and sisters, 
and to the issue of any deceased brother or sister by 
right of representation, and if there is no surviving 
brother or sister, then title goes “to all the issue of [the 
decedent’s] deceased’s brothers and sisters,” again with 
the proviso that “if all such issue are in the same degree 
of kindred to the intestate, they shall share the estate 
equally, otherwise according to the right of 
representation.” 

The above paragraphs spell out intestate succession as far 
as the statute brings it.  Note that, except with respect to the 
situation where the decedent leaves only a father or mother, 
all other distributions provided for under the statute make 
provisions for a “right of representation” in the event that a 
member, but not all of the members of a class (i.e., 
children) have predeceased the decedent.  Except for the 
paragraph at the end of the statute that deals with the 
“escheat” of title, there is one additional paragraph to the 
statute that must be observed.  It states: 

If [the decedent] leaves no issue, and no father, 
mother, brother, sister, and no issue of any deceased 
brother or sister, the [title shall go] to his next of kin 
in equal degree; but if there are two or more 
collateral kindred in equal degree claiming through 
different ancestors, those claiming through the 
nearest ancestor shall be preferred to those claiming 
through an ancestor more remote. 

This last paragraph, though its application would be 
unlikely — most decedents have some issue, a father or 
mother, a brother or sister or a few nieces and nephews or 
grand-nieces or nephews running around — is drafted in an 
interesting manner.  Note that after we’ve run out of 
brothers and sisters, and their issue, the concept of 
representation is no longer mentioned in the statute, nor is 
it the basis for distribution of property.  At this point in the 
devolution of property, the concept of next of kin controls 
without regard to “representation” under deceased kindred.  
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All that is necessary at this point is to calculate next of kin 
of the same degree and, if some of the kindred are of the 
same degree but claim under “an ancestor more remote,” 
eliminate them. 

removed” you’ll know what’s being discussed!)  The letter 
“D” stands for the deceased.  Relatives who are connected 
to the deceased directly by a line running from the 
deceased to them (i.e., Child, Parent(s) and Sibling), and 
person claiming through these persons, are in the category 
of people to whom the rule of “representation” or 
“substitution” applies.  For example, subject to the spouses 
distribution, if “D” dies with a child, the child will take all; 
if the child predeceased “D,” the persons claiming under 
the Child (e.g., the Grandchild) would “represent” the 
Child and take in lieu of the Child.  Similarly, again subject 
to the spouse’s distribution, if “D” had no living children or 
parents, but did have brother or sister, that Sibling would 
take all; if the Sibling predeceased “D,” the persons 
claiming under the Sibling (e.g., the Nephew or Niece) 
would “represent” the Sibling and take in lieu of the 
Sibling.  And this “representation” or “substitution” could 
filter down in each case to subsequent generations claiming 
under the same line depending upon the existence or failure 
of members in each generation. 

This would be an opportune time to comment on some of 
the terms that are mentioned in, and to which the statutes 
apply: terms such as “heirs,” “next of kin,” “kindred,” and 
distributions “per capita” and “by right of representation” 
or “per stirpes” should be understood in order to correctly 
determine how the statutes work.  The term “heirs” refers 
to those who succeed to the decedent’s title upon intestacy.  
The term “kindred” simply refers to persons who are 
related to the intestate, while “next of kin” are the persons 
in that group that are the closest such relatives, as 
computed according to the civil law,4 and who would take 
under the deceased when the group of “normal” heirs has 
been exhausted.  A spouse is an heir (or more accurately, a 
“statutory heir”)5 of the decedent, but is not included in the 
term “next of kin.”  As to those who do inherit (heirs) they 
will take equally as a group (per capita) where they are all 
in the same degree in relation to the decedent.  For 
example, where William dies intestate survived by his three 
children, Richard, Gary and John, those children will all 
share equally — per capita, or “per head.”  (If William had 
a wife, her interest would first be disposed of.)  If Gary has 
predeceased William and left two children of his own 
(grandchildren of William) then those two grandchildren 
would take (share) what Gary would have taken had Gary 
survived, and it said that they take “by right of 
representation,” or per stirpes, which means by “root” or 
“stock.”  In this regard, you can see that different 
generations can simultaneously share in the decedent’s 
bounty.  This “representation,” or as I call it sometimes, 
“substitution” rule applies where the class of persons 
involved are either the children or the siblings of the 
deceased, and one or more (but not all)6 of the members of 
the class have died before the decedent.  After that, 
representation disappears altogether and the “next of kin” 
take on equal footing, to the extent that they are of the 
same degree to the deceased, with the statutory rule, as 
noted above, that “those claiming through the nearest 
ancestor shall be preferred to those claiming through an 
ancestor more remote.”  The concept of “representation” or 
“substitution” no longer exists.  But what does this 
language in the statute concerning next of kin mean, and 
how does this whole arrangement work? 

But that’s it on representation.  After we run out of 
Children, or issue generally, Father and Mother and 
Siblings, and persons claiming under the latter, we simply 
look at the chart and we (i) determine who are closest of 
kin (i.e. which kin are in the column at the top with the 
lowest number) and (ii) discard all such kin except for 
those claiming under the nearest ancestor.   

Let’s take an example.  Suppose “D” dies with no issue, no 
father or mother and no brothers or sisters or persons 
claiming under these siblings.  However, “D” leaves behind 
a First Cousin and a Great Aunt.  You’ll note that both of 
these persons are in Column 4, and therefore are of the 
same degree of kin to “D.”  However, since the Cousin 
claims under “D’s” “nearest ancestor” (Grandparent, as 
opposed to Great Grandparent), the Cousin will take all.  In 
the event that the Cousin had predeceased “D,” leaving the 
First Cousin Once Removed, this latter party would take 
nothing, because “representation” no longer applies; in 
such a case the Great Aunt would take all because she 
would be in the column with the lower number (4), while 
the First Cousin Once Removed would be in Column 5.  If 
there are multiple persons in the same degree of kindred 
claiming under the nearest ancestor (i.e., if there were two 
brothers, both cousins to the deceased) they would share 
the inheritance. 

That’s basically it on testate succession.  I’ll continue this 
article in a future edition of the newsletter and cover wills 
and tenancies. 

 

Refer to the chart on page 9.  There you see a depiction of 
the degrees of kindred.  (The next time you’re at a party 
listening about “second cousins,” or “”first cousins twice 

                                                           
4 See G.L.c. 190, §4. 
5 See the discussion in Seavey v. O’Brien, 307 Mass. 33 (1940). 
6 If all of the members of the class are dead, then we simply “drop 
down” to the next generation with survivors in it, and apply the 
same rule. 
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Source: Massachusetts Lawyers Diary and Manual (2007)
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Schedule of In-House Seminars 
April to July 2007 

Boston office – 10 AM – Noon 

 

Date Day Event 

   

April  4 Wed. Spotting Title Issues 

  11 Wed. Road & Access Law: Part 1, Private 

  13 Fri. Condominiums 

  25 Wed. Road & Access Law: Part 2, Public 

   

May  9 Wed. Policy & Commitment Preparation 

  11 Fri. “Neither a Borrower nor a Lender Be” – Foreclosures 

  16 Wed. Settlement Statements 101 

  18 Fri. AIM Title and Escrow System 

   

June  13 Wed. “Not in my Backyard” – Restrictions 

  15 Fri. Commercial Transactions 

  20 Wed. Explaining Notes, Mortgages, and Closing Packages 

  22 Fri. Closings, A – Z 

   

July  11 Wed. Curative Statutes 

  13 Fri. Condominiums 

  18 Wed. Spotting Title Issues 

  20 Fri. AIM Title and Escrow System 
 
 

Register by contacting Jen Kohler at 800-628-2988 or by email (jkohler@stewart.com). 
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Contact Us 
 
Management 

Craig J. Celli, Esq. State Manager ccelli@stewart.com

Michael Agen, Esq. Manager & Counsel-Springfield magen@stewart.com

Jennifer Kohler Office Manager/Marketing Assistant jkohler@stewart.com

Marybeth McCarthy Administrative Assistant mamccarthy@stewart.com

Legal 

Ward P. Graham, Esq. Vice President & Region H Counsel wgraham@stewart.com 

Gary F. Casaly, Esq. Special Counsel gcasaly@stewart.com 

Melanie Kido, Esq. Assistant Vice President & Underwriting Counsel mkido@stewart.com 

Mark V. Borst, Esq. Underwriting Counsel mborst@stewart.com 

Margaret M. Fortuna, Esq. Underwriting Counsel mfortuna@stewart.com 

Donald Brown Senior Paralegal & Field Customer Service Representative dobrown@stewart.com 

Ed Lambert Paralegal elambert@stewart.com 

Katherine M. Robertson Paralegal kroberts@stewart.com 

Sales 

Stephen R. Dinsmore, Esq. Vice President & New England Division Sales Manager sdinsmore@stewart.com 

James Bilodeau, Jr., Esq. Vice President & Director of Sales, Mass. & RI jbilodeau@stewart.com 

Stephanie A. Roumanis Agency Services Representative sroumani@stewart.com 

Manuel Amaral Agency Services Representative mamaral@stewart.com 

Melanie Hagopian, Esq. Agency Services Representative mhagopian@stewart.com 

Nicole C. Pratt, Esq. Agency Services Representative nipratt@stewart.com 

Maria Courtney Agency Support Manager mcourtney@stewart.com 

Nancy Brady Agency Services Representative-Springfield nbrady@stewart.com 

Agency Administration 

Joanne Blair Receptionist/Back Titles jblair@stewart.com 

Christopher Graham Policy Accounting Administrative Assistant cgraham@stewart.com 

Linda Champigny Agency Services Coordinator-Springfield lchampig@stewart.com 

Auditing 

Bob Quinn Regional Auditor bquinn@stewart.com 

Technology 

Elizabeth Rocha District Automation Director elrocha@stewart.com 

Andrew Graham Automation Account Manager agraham@stewart.com 
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