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Stewart Title’s Amazing 4th 
Quarter and Year-End Market 
Share 

– Craig J. Celli 
Vice President and State Manager 

tewart Title reached historic heights in 
the 4th quarter.  In years past Stewart 

has traditionally had a market share of 8% 
to 9%.  In fact at the end of 2006, Stewart 
was at 8.4% and in 6th place in 
Massachusetts.  However, after a 9.6% 
market share in the 3rd quarter and a 
phenomenal 15.7% in the 4th quarter, 
Stewart Title moved into 2nd place in the 
state with a year end 10.5% market share, 
an increase of 2.1% in 2007.  In a $250 
million dollar industry even a .5% 
increase would be considerable, but to 
move a full 2.1% is truly amazing. 

Overall for 2007, title insurance premiums 
in Massachusetts were down 11.4%.  
Stewart, however, increased its total 
premiums by 10.2%, outpacing the market 
by over 20%.  Most companies were 
either in line with the market downturn or 
in some cases had decreases in premium 
from 12% to 21%. 

This has been a fantastic transformation to 
a company that faced tremendous 
challenges just 18 months ago.  Our 
formula has been simple:  Bringing on the 
best people to join our already strong 
existing staff and providing the best 
customer service in the business.  By 
continuing to assist your firm in 
increasing revenues and working with you 
to decrease the amount of time it takes for 
you to complete the closing process, we 
are confident that you will reward Stewart 
with your business. 

I would like to personally thank everyone 
here at Stewart for our initial success.  We 
will not rest on this upswing but only use 
it as a spring board to even greater 
success.  I would also like to thank you 
our customers.  Clearly, without your 
loyalty and decision to write with Stewart, 
we could not have achieved these very 
exciting results. 

Jackets and Policies 2008 
– Melanie Kido 

Underwriting Counsel 

ith all of the changes in the policy 
jackets in the past year, we thought 

it would be helpful to review the current 
policy jackets and their uses. As you read 
this article, you may want to refer to the 
chart on pages 4 and 5. 

The Benefits of the Enhanced 
Homeowner Policy 
The Enhanced Homeowner Policy affords 
greater coverages which extend beyond 
the scope of traditional title insurance 
coverages offered by the Standard Policy.  
The Enhanced Homeowner Policy offers 
32 coverages as opposed to the 10 
coverages afforded by the Standard 
Policy.  This article will touch upon 
several of the additional coverages 
provided by the Enhanced Homeowner 
Policy. 

The evolution of the Enhanced 
Homeowner Policy has taken on a variety 
of names, including but not limited to: the 
“Homeowner’s Policy,” “the Enhanced 
Policy,” the “Extended Coverage Policy,” 
the “Gold Policy.”  Any variations of this 
name all refer to the same Policy.  For 
purposes of this article, the policy shall be 
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referred to as the “Enhanced Homeowner Policy.”  When 
issuing the Enhanced Homeowner Policy, the corresponding 
Policy number prefixes for paper jackets are O-9476 
(1/1/08) and electronic jackets (STEPs) are O-9376 (1/1/08). 

The Enhanced Homeowner Policy may only be issued for 
one-to-four family owner occupied residential properties 
(including condominiums).  The Enhanced Homeowner 
Policy may not be issued to insure title to unimproved, raw 
land, construction loans or commercial properties.  (See the 
discussion below for Standard Policy issuance for these 
types of properties). 

One of the greatest benefits of the Enhanced Homeowner 
Policy is that it is written in plain English so that the 
consumer can actually understand the terms and provisions 
of the Policy.  Furthermore, the Enhanced Homeowner 
Policy does not contain the Standard preprinted exceptions 
on Schedule B of the Policy (i.e., Mechanics Lien, Parties in 
Possession and Survey). 

An additional benefit of the Enhanced Homeowner Policy is 
its continuation of coverage even after the insured has sold 
the property. 

Not only does the Enhanced Homeowner Policy provide 
greater coverage to the insured homeowner, but issuing the 
Enhanced Homeowner Policy also provides greater 
coverage to our agents.  We strongly urge our issuing agents 
to issue the Enhanced Homeowner Policy whenever 
possible due to the greater coverages afforded.  Regardless 
of the discussion of the benefits and the acknowledgment by 
the homeowner of the disclosure of the benefits of Owner’s 
Title Insurance, owners would not want to find themselves 
in a position where a matter which is not covered under the 
Standard Policy would have been covered under the 
Enhanced Homeowner Policy and as a result, the insured 
homeowners make a claim that “had they been aware of” 
the increased coverages, they “would have” purchased the 
Enhanced Homeowner Policy. 

Some of the additional coverages afforded by the Enhanced 
Homeowner Policy are discussed below: 

Post-policy Forgery (Identity Theft) 

The Enhanced Homeowner Policy provides protection 
against post-policy forgeries (for example, identity theft) 
which may cloud the insured homeowner’s title.  An 
example of post-policy forgery (identity theft) would be that 
the closing Attorney conducts a title rundown for a 
refinance which reveals an outstanding forged second 
Mortgage.  The Enhanced Homeowner Policy would cover 
this matter whereas the Standard Policy would not [see 
Covered Risks Nos. 3 and 7]. 

Enhanced Access (Actual and Legal) 

While the Standard Policy merely provides coverage for 
legal access to the insured premises, the Enhanced 
Homeowner Policy provides coverage for both actual and 
vehicular and pedestrian access to and from the land, based 
upon a legal right [see Covered Risk No. 11].  For example, 
in the event that the insured premises has a deeded right of 
way to the main street and if at the time of the creation of 
that deeded right of way, the right of way was for a horse 
drawn buggy, under the Standard Policy, no coverage would 
be provided should the owner in fee of the right of way 
attempt to preclude the insured from using the right of way 
for vehicular access.  The Enhanced Homeowner Policy, on 
the other hand, would provide defense coverage for this 
matter. 

Mechanic’s Lien Coverage 

The Enhanced Homeowner Policy provides protection for 
liens for labor and materials furnished before the Policy 
Date whether or not the lien occurs before or after the Policy 
Date (unless the insured agreed to pay for the labor or 
materials) [see Covered Risk No. 8(e)].  For example, if the 
seller of the property had the house painted before the sale 
and never paid for the labor and materials and the company 
that painted the house places a mechanic’s lien on the 
property after the sale, the Enhanced Homeowner Policy 
would provide coverage for the lien that was created by the 
seller prior to the Policy Date but not perfected until after 
the Policy Date. 

Encroachment Coverage 

The Enhanced Homeowner Policy also provides coverage to 
the Insured for the enforced removal of an existing structure 
if the encroaching structure encroaches onto adjoining land 
or onto any easement or over a building set-back line, even 
if the easement or building set-back line is excepted in 
Schedule B [see Covered Risk Nos. 21 and 23] (if the 
encroachment is a boundary wall or fence, coverage is 
limited to actual loss in excess of the deductible amount 
(1% of Policy Amount or $2,500.00, whichever is less) up 
to $5,000.00). 

The Enhanced Homeowner Policy further provides coverage 
if, after the Policy Date, an abutting neighbor builds a 
structure (excluding boundary walls and fences) which 
encroaches onto the insured’s property [see Covered Risk 
No. 28].  For example, if, after the insured’s purchase of the 
property, a neighbor constructs a cabana for his pool which 
encroaches onto the insured property, the Enhanced 
Homeowner Policy would provide coverage to remediate 
the situation, whereas the Standard Policy would not. The 
Enhanced Homeowner Policy will also provide coverage if 
someone refuses to purchase, lease or make a mortgage on 
the property as a result of the neighbor’s existing structures 
encroaching onto the property [see Covered Risk No. 22]. 
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Building Permit Violation 

The Enhanced Homeowner Policy provides coverage if the 
homeowner is forced to remove or remedy an existing 
structure (excluding boundary walls and fences) because it 
was built by a previous owner who did not obtain a building 
permit from the appropriate government office or agency.  
(Coverage is limited to actual loss in excess of the 
deductible amount (1% of Policy Amount or $5,000.00, 
whichever is less) up to $25,000.00) [see Covered Risks 
Nos. 14 and 18].  For example, if the previous owner never 
obtained a proper building permit for an addition to the 
property and the current insured homeowner is being forced 
to remove or remedy the existing addition as a result of the 
lack of the building permit, the Enhanced Homeowner 
Policy would provide coverage.  The Standard Policy limits 
its coverage to the extent of a violation or enforcement of 
those portions of any law or government regulation 
concerning building or improvements on the land if there is 
a recorded notice of violation of enforcement and only to 
the extent of the violation or enforcement stated in the 
recorded notice. 

Restrictive Covenant Violations 

The Enhanced Homeowner Policy affords coverage for 
violation of restrictions that occurred before the homeowner 
bought the property.  For example, the Enhanced 
Homeowner Policy provides coverage for forced correction 
or removal of the existing structures as a result of a violation 
of a restrictive covenant, even if the restrictive covenant is 
excepted in the policy [see Covered Risk No. 12] or loss of 
title as a result of a violation [see Covered Risk No. 13].  
For example, if a Homeowners Association enforces a 
restriction of the prior owner’s addition of a deck in 
violation of the Conditions and Restrictions recorded by the 
Homeowners Association, the Enhanced Homeowner Policy 
would provide coverage for this matter.  

Subdivision Coverage 

The Enhanced Homeowner Policy further provides coverage 
if, as a result of an existing violation of a subdivision law or 
regulation affecting the land, the insured homeowner is 
unable to obtain a building permit [see Covered Risk No. 
16(a)]; the insured homeowner is required to correct or 
remove the violation [see Covered Risk No. 16(b)], or 
someone has a legal right to, and does, refuse to perform a 
contract to purchase the land, lease it or make a mortgage 
loan to it [see Covered Risk No. 16(c)].  (Coverage is 
limited to actual loss in excess of the deductible amount 
(1% of Policy Amount of $2,500.00, whichever is less) up 
to $10,000.00) 

Tax Assessments for Tax Periods Prior to Ownership 
(New Construction) 

The Enhanced Homeowner Policy further provides coverage 
if a taxing authority assesses supplemental real estate taxes 
not previously assessed against the land for any period 
before the Policy Date because of construction or a change 
of ownership or use that occurred before the Policy Date 
[see Covered Risk No. 27].  For example, if the insured 
homeowner purchases a newly constructed home and the 
reassessment of taxes taking into account the new 
improvement does not occur until after the Policy Date and 
as a result, subsequent to the Policy Date, supplemental 
taxes are assessed for the time period prior to the Policy 
Date for which the improvement was constructed on the 
premises, the Enhanced Homeowner Policy would provide 
coverage whereas under the Standard Policy, coverage 
would be denied as a post-policy matter. 

Undischarged/Improperly Discharged Purchase Money 
Mortgage 

The Enhanced Homeowner Policy further provides coverage 
for the insured homeowner’s undischarged or improperly 
discharged purchase money mortgage if the mortgage 
remained outstanding as a result of not being  discharged or 
properly discharged during the course of a subsequent 
refinance [see Covered Risk Nos. 1, 7 and 29].  For 
example, if the insured homeowner is trying to refinance his 
or her property and the closing attorney’s title examination 
reveals that the insured homeowner’s purchase money 
mortgage remains outstanding on the record, which 
purchase money mortgage should have been discharged by 
the last closing attorney who conducted a refinance of the 
property, the insured homeowner would be afforded 
coverage for the outstanding purchase money mortgage 
under the Enhanced Homeowner Policy.  On the other hand, 
under the Standard Policy, coverage would be denied as a 
post-policy matter. 

The Enhanced “Gold” Loan Policy 
For purposes of this article, the policy shall be referred to as 
the “Enhanced Gold Loan Policy.”  The Enhanced Gold 
Loan Policy may only be issued for one-to-four family 
owner occupied residential properties (including 
condominiums).  The Enhanced Gold Loan Policy may not 
be issued on unimproved, raw land, construction loans or 
commercial properties.  (See the discussion below for 
Standard Policy issuance for these types of properties.) 

When issuing an Enhanced Gold Loan Policy, the current 
corresponding Policy Number prefixes for paper jackets are 
M-9478 (1/1/08) and for electronic jackets (STEPs) are M-
9378 (1/1/08). 

 (Continued on page 6) 
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ALTA HOMEOWNER’S POLICY (01-01-08) AND ALTA STANDARD OWNER’S POLICY (6-17-06) 

The ALTA Homeowner's Policy, available only for one-to-four family residential improved property, expands many of the coverages 
provided in an ALTA Standard Owner’s Policy.  It also includes a number of additional coverages previously unavailable. 

COVERAGE COMPARISON Summary* 
*Note: CR = Covered Risks; Con = Policy Conditions; HO = Homeowner’s Policy; STD = Standard Owner’s Policy 

See policies for complete provisions. 
 
COVERAGE 
(Assumes compliance with Stewart Title's underwriting requirements for issuance of the 
applicable policy.) 

2006 Standard 
Owner’s Policy 

Homeowner's 
Policy 

Third party claims an ownership interest in the title Yes (CR 1) Yes (CR 1) 
Defects, liens or encumbrances on the title Yes (CR 2) Yes (CR 8, 9) 
Unmarketability of the title Yes (CR 3) Yes (CR 29) 
Lack of a legal right of access to and from the land Yes (CR 4) Yes (CR 11) 
Existing liens for municipal taxes which are not shown by the public records Yes (CR 2b) Yes (CR 8a) 
Existing liens for municipal assessments which are not shown by the public records Yes (CR 2b) Yes (CR 8a) 
Recorded easements, covenants, conditions or restrictions not excepted in the policy Yes (CR 1) Yes (CR 4,5) 
Forgery, impersonation, fraud, duress, incompetency or incapacity Yes (CR 2) Yes (CR 3,10) 
Improperly executed documents Yes (CR 2) Yes (CR 6) 
Defective recording of documents Yes (CR 2) Yes (CR 6e) 
Gap Coverage (extending coverage from the closing to the recording of the deed) Yes (CR 10)  Yes (Con 1f) 
Forced correction or removal of existing structures because:   

Violation of a subdivision law or regulation if, and to extent of, recorded notice of 
violation (HO: subject to Applicable Deductible Amount and Maximum Dollar Limit) 

Yes (CR 5) Yes (CR 14, 16b) 

Built without obtaining a building permit, if, and to extent of, recorded notice of violation 
(HO: excluding boundary walls and fences) (HO: subject to Applicable Deductible 
Amount and Maximum Dollar Limit)  

Yes (CR 5) Yes (CR 14, 18) 

Violation of existing zoning law or zoning regulation if, and to extent of, recorded notice 
of violation (HO: subject to Applicable Deductible Amount and Maximum Dollar Limit) 

Yes (CR 5) Yes (CR 14, 19) 

Continuation of coverage to:   
Anyone who inherits the property from you Yes (Con 1d)  Yes (Con 2b1) 
The trustee of a post-policy estate-planning trust Yes (Con 1d) Yes (Con 2b3) 
The beneficiaries of a post-policy estate-planning trust upon the insured's death Yes (Con 1d) Yes (Con 2b4) 

10% increase in the Amount of Insurance in the event the Insurer pursues its rights to defend 
or prosecute and is unsuccessful in establishing the Title, as insured 

Yes (Con 8b) Yes (Con 6b1) 

Allows the Insured Claimant the choice of determining the loss or damage either as of the date 
the claim was made or the date it is settled and paid in the event the Insurer pursues its rights 
to defend or prosecute and is unsuccessful in establishing the Title, as insured 

Yes (Con 8b) Yes (Con 6b2) 

Creditor’s Rights coverage addressing transactions occurring prior to the transaction creating 
the interest being insured 

Yes (CR 9)  Yes (CR 30) 

Post policy matters:   
Forgery affecting the title No Yes (CR 3, 7) 
Impersonation affecting the title No Yes (CR 3, 7) 
Ownership interest affecting the title No Yes (CR 1, 7) 
Easements or limitations on use of the land No Yes (CR 4, 5, 7) 
Encroachment of neighbor's structures (other than boundary walls or fences) onto the land No Yes (CR 28) 
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COVERAGE 
(Assumes compliance with Stewart Title's underwriting requirements for issuance of the 
applicable policy.) 

2006 Standard 
Owner’s Policy 

Homeowner's 
Policy 

Forced correction or removal of existing structures because:   
Violation of any covenant, condition or restriction, even if the covenant, condition or 
restriction is excepted in the policy 

No Yes (CR 12) 

Encroachment onto neighbor's land (may be subject to Applicable Deductible Amount and 
Maximum Dollar Limit) 

No Yes (CR 21) 

Encroachment into an easement, even if excepted in the policy No Yes (CR 23) 
Encroachment into a building setback line, even if excepted in the policy No Yes (CR 23) 

Existing liens for homeowner’s or condominium association charges which are not shown by 
the public records 

No Yes (CR 8d) 

Vehicular and pedestrian access based upon a legal right No Yes (CR 11) 
Rights or claims arising out of leases, contracts or options not shown by the public records 
(includes matters occurring post policy) 

No Yes (CR 2) 

Unrecorded easements (includes matters occurring post policy) No Yes (CR 4) 
Encroachments, overlaps, and boundary line disputes (may be subject to Applicable 
Deductible Amount and Maximum Dollar Limit) 

No Yes (CR 21, 23, 28) 

Mechanics' liens No Yes (CR 8e) 
Automatic increase in policy amount  No Yes (Con 9) 
Someone refuses to purchase, lease or make a mortgage on the property because:   

Violation of a subdivision law or regulation (subject to Applicable Deductible Amount 
and Maximum Dollar Limit) 

No Yes (CR 16c) 

Encroachment of a neighbor's structures onto the land No Yes (CR 22) 
Title is unmarketable No Yes (CR 29) 

Damage to existing structures because:   
Exercise of the right to use any easement affecting the land, even if excepted in the policy No Yes (CR 24 ) 
Exercise of the right to use the surface of the land for the extraction or development of 
minerals, water or any other substance, even if excepted in the policy 

No Yes (CR 25) 

Loss of title resulting from a violation of covenant, condition or restriction, even if the 
covenant, condition or restriction is excepted in the policy 

No Yes (CR 13) 

Loss of use as a single-family residence because of a violation of an existing zoning law or 
zoning regulation 

No Yes (CR 20) 

Substitute residence rental expenses and expenses of relocation, if you cannot use the land 
because of a claim covered by the policy 

No Yes (Con 6c2) 

Supplemental taxes not previously assessed for any period prior to policy date because of 
construction or change of ownership or use prior to policy date 

No Yes (CR 27) 

You are unable to obtain a building permit because of a violation of a subdivision law or 
regulation (subject to Applicable Deductible Amount and Maximum Dollar Limit) 

No Yes (CR 16a) 

The residence is not located at the address stated in the policy No Yes (CR 31) 
 

Both policies contain exclusions, exceptions, and conditions which might limit or affect these coverages. 
If you have questions regarding the issuance of or coverages contained in these respective Policies, 

please contact the Legal Department at Stewart Title Guaranty Company. 
 

STEWART TITLE GUARANTY COMPANY 
99 Summer Street 

Boston, Massachusetts  02110 

(800) 628-2988 
www.stewartma.com 

. 
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(Continued from page 3) 

It is not necessary to issue the Gold Loan Policy when 
issuing the Enhanced Homeowner Policy.  The majority of 
agents maintain a practice of issuing the Standard Loan 
Policy simultaneously with the Enhanced Homeowner 
Policy. 

Enhanced “Gold” Short Form Loan Policy 
For purposes of this article, the policy shall be referred to as 
the “Enhanced Gold Short Form Loan Policy.”  The 
Enhanced Gold Short Form Loan Policy may only be issued 
for one-to-four family owner occupied residential 
properties (including condominiums).  The Enhanced 
Gold Short Form Loan Policy may not be issued on 
unimproved, raw land, construction loans or commercial 
properties.  (See the discussion below for Standard Policy 
issuance for these types of properties). 

When issuing an Enhanced Gold Short Form Loan Policy, 
the current corresponding Policy Number prefixes for paper 
jackets are U-9479 (1/1/08) and electronic jackets (STEPs) 
are U-9379 (1/1/08). 

The Standard Owner Policy 
If you are issuing an Owner’s Policy for title to unimproved, 
raw land, construction loans or commercial properties, you 
should issue the Standard Owner Policy.   

When issuing a Standard Owner Policy, the current 
corresponding Policy number prefixes for paper jackets are 
O-9401 (6/17/06) and electronic jackets (STEPs) are  
O-9301 (6/17/06). 

The Standard Loan Policy 
The majority of issuing agents default to the issuance of the 
Standard Loan Policy for all residential transactions.  If you 
are issuing a loan policy for unimproved, raw land, 
construction loans or commercial properties, you should 
issue the Standard Loan Policy. 

When issuing a Standard Loan Policy, the current 
corresponding Policy Number prefixes for paper jackets are 
M-9402 (6/17/06) and for electronic jackets (STEPs) are  
M-9302 (6/17/06). 

Some of the added benefits of the 2006 Standard Loan 
Policy include: 

• The Liability Noncumulative section has been deleted in 
its entirety. 

• ALTA 1 Street Assessment Endorsement coverage is 
now included in policy [see Covered Risk No. 11(b)]. 

• Last Dollar Endorsement coverage is now included in 
policy [see Condition No. 10]. 

• ALTA 9 Comprehensive Endorsement coverage is now 
included in Schedule A (check the box) [see Schedule A, 
Paragraph 6]. 

• ALTA 13 Leasehold Endorsement coverage is now 
included in Schedule A (check the box) [see Schedule A, 
Paragraph 6]. 

• ALTA 14 Future Advance Endorsement coverage is now 
included in Schedule A (check the box) [see Schedule A, 
Paragraph 6]. 

• ALTA 22 Address Location Endorsement coverage is 
now included in Schedule A (check the box) [see 
Schedule A, Paragraph 6]. 

• Expands coverage to provide 10% increase in the 
Amount of Insurance in the event the insurer pursues its 
rights to defend or prosecute and is unsuccessful in 
establishing the title or the lien of the insured mortgage 
as insured; allows the insured claimant the choice of 
determining the loss or damage either as of the date the 
claim was made or the date it is settled or paid [see 
Condition No. 8]. 

• Expands coverage due to the broad definition of 
“Indebtedness” which includes amounts disbursed 
subsequent to Date of Policy [see Condition No. 9]. 

• Clarifies that any endorsement to the policy is made a 
part of the policy and is subject to its terms even if the 
Endorsement fails to contain this explicit language [see 
Condition No. 14]. 

Standard Short Form Loan Policy 
If you are issuing a Short Form Loan Policy for 
unimproved, raw land, construction loans or commercial 
properties, you should issue the Standard Short Form Loan 
Policy (6/17/06).   

When issuing a Standard Short Form Loan Policy, the 
current corresponding policy number prefixes for paper 
jackets are U-9412 (6/17/06) and electronic jackets (STEPs) 
are U-9768 (6/17/06). 

Short Sales: Different Perspectives 
– Craig J. Celli 

Vice President and State Manager 

In today’s market there are an increasing number of 
transactions called short sales.  A short sale occurs when 

the proceeds from a purchase transaction are not sufficient 
to pay off the lender of record in full.  Generally, short sales 
are relegated to owner-occupied residential properties.  The 
lender of record, the mortgagee, upon review of a purchase 
and sale agreement, closing instructions, estimated 
settlement statement, appraisal and other documentation as 
the lender may require, may agree to accept a pay-off that is 
less than the amount actually owed.  In such transactions, 
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the seller will net zero proceeds as all proceeds, less normal 
costs and expenses as approved by the lender, will be paid 
to lender at closings. 

The Lender’s Perspective 
From the lender’s perspective, a short sale saves many of 
the costs associated with the foreclosure process.  Such 
costs are attorney fees, a possible eviction process, delays 
that could result from a borrower’s bankruptcy, damage to 
the property, and costs associated with resale.  In a short 
sale the lender is not made whole, but is able to receive as 
much as what is owed in a much shorter time.  In short, the 
lender cuts its losses.  The investor buyer, the realtor and the 
present owner have the task of making the lender understand 
that it will fare better to accept less money now. 

The Buyer’s Perspective 
More often than not, the buyer in a short sale is an investor.  
There are investors that target sellers who might qualify for 
a short pay.  Often investors are found at foreclosure 
auctions where properties are sometimes mistreated and 
damaged.  Short sales can be finalized very often before an 
owner goes through a foreclosure process which 
occasionally results in a disgruntled owner not caring for the 
property.  Investors are generally very knowledgeable about 
the short sale process.  Investors are and should be part of 
the negotiations with the lender. 

The Seller’s Perspective 
A seller should hire an attorney to negotiate with the lender.  
Negotiating a short sale with a lender can be a very difficult 
process.  It is generally very difficult to find a bank officer 
who even has the authority to accept a short sale pay off.  If 
the seller is contacting the lender, he or she can expect the 
process to involve a lot of waiting on hold and being 
transferred from department to department in a seemingly 
deliberate attempt to confuse and dishearten the seller from 
negotiating a short sale.  Even if the seller finds the right 
person, they are expected to provide proof and 
documentation that they are not likely to be familiar with.  
Generally this is a very difficult task for anyone to take on 
by themselves.  For all these reasons, the seller’s perspective 
should be simple:  Get an attorney. 

The Realtor’s® Perspective 
Considering the perspectives above, it is important for all 
Realtors® to be knowledgeable on the short pay process 
from the very beginning to the end.  In the current market, 
and likely over the next few years, short sales will be quite 
common.  By being confident and knowledgeable about the 
process, a realtor can seek out many distressed sellers and 
match them with many intelligent investors to obtain listings 
and sales. 

The Attorney’s Perspective 
The attorney in a short sale transaction is considered the 
“Quarterback.”  The Attorney will be central figure who 
will be working with his client, the seller, the Realtor® and 
negotiating with the lender.  Further, if the attorney is 
successful in negotiating the short sale price and the amount 
owed to the lender, the attorney will have to work with the 
closing attorney at the time of closing.  The attorney is the 
best person to work with all parties.  When a seller works 
with an attorney, the perception is that the seller is taking 
the process seriously by engaging a third party to make “the 
deal” happen.  The lender feels that it is likely their best 
chance to receive as much as what is owed to them as 
possible.  The buyer/investor should have the confidence 
that because the seller retained counsel that his or her time 
spent on the process will not be in vain.  It is also an 
opportunity for the attorney to show the realtor yet another 
quality service he or she can provide and hopefully can 
result in more business down the road. 

Stewart Title will be conducting a Short Sale webinar in 
May 2008 that will discuss lender requirements, qualifying 
a lender, securing a buyer, working with the Seller, 
gathering all needed documentation, approaching the lender, 
the closing and short sale do’s and don’ts.  Stay tuned. 

Stewart Title of California contributed greatly to the information 
in this article. 

Tenancies 
– Gary F. Casaly 

Special Counsel 

This article is a continuation of the articles that I have 
written in the Massachusetts Focus on intestate 

succession (Vol. 6, No. 2) and testamentary dispositions 
(Vol. 6, No. 4).  Those articles, like this one, concern the 
passage of title upon death.  In the case of tenancies there’s 
a nice little compact law that appears to govern all aspects 
of the subject.  The statute is G.L.c. 184, § 7.  But we’ll soon 
find out as we start exploring the statute that within its three 
little paragraphs lurk trouble (that’s Trouble with a capital 
“T”) for the conveyancer.  In fact, reading the statute may 
not help answer a tenancy question at all, because the 
statute’s provisions might not even apply!  Stated another 
way, what you read in the statute today may not govern 
facts and situations that arose in the past.  This means, of 
course, that we have to understand the history of the statute 
in order to know how it applied at any particular time.  On 
top of that, the courts have made some rather startling 
decisions in the statute’s application.  “What you see is what 
you get” is not the rule here! 
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What Does the Statute Say? 
Let’s look at today’s tenancy statute and see what kind of 
“trouble” it might get a conveyancer into if he or she applied 
it indiscriminately to transactions occurring in the past as 
disclosed in an abstract of title. 

The tenancy statute (G.L.c. 184, §7) presently provides as 
follows: 

A conveyance or devise of land to two or more 
persons or to husband and wife, except a mortgage or 
a devise or conveyance in trust, shall create an estate 
in common and not in joint tenancy, unless it is 
expressed in such conveyance or devise that the 
grantees or devisees shall take jointly, or as joint 
tenants, or in joint tenancy, or to them and the 
survivor of them, or unless it manifestly appears 
from the tenor of the instrument that it was intended 
to create an estate in joint tenancy.  A devise of land 
to a person and his spouse shall, if the instrument 
creating the devise expressly so states, vest in the 
devisees a tenancy by the entirety.  

A conveyance or devise of land to a person and his 
spouse which expressly states that the grantees or 
devisees shall take jointly, or as joint tenants, or in 
joint tenancy, or to them and the survivor of them 
shall create an estate in joint tenancy and not a 
tenancy by the entirety.  In a conveyance or devise to 
three or more persons, words creating a joint tenancy 
shall be construed as applying to all of the grantees, 
or devisees, regardless of marital status, unless a 
contrary intent appears from the tenor of the 
instrument.  

A conveyance or devise of land to two persons as 
tenants by the entirety, who are not married to each 
other, shall create an estate in joint tenancy and not a 
tenancy in common.  

This statute is a collection of amendments, one piled upon 
the other, most of which were enacted to “correct” some 
judicial decision that had previously been rendered.  These 
various amendments for the most part are not retroactive, so 
their respective enactments would not apply to deeds and 
wills executed before each enactment became effective.  
Knowing when any particular change was made — and 
what the change accomplished — is crucial to the 
conveyancer in analyzing an abstract of the title to property.   

The whole statute’s purpose, even from the very beginning, 
was to change the state of the law.  For example, at common 
law the joint tenancy was preferred, but from the time of the 
statute’s enactment in 17851 tenancy in common became the 
preferred and presumed way in which multiple grantees or 
devisees would hold title.  From that time on changes in the 
existing enactment occurred over and over again. 

What “Survived” the Enactment of the Statute? 
The statute read in its original raw state (when enacted in 
1785) simply provided that a conveyance (except a 
mortgage or a deed of trust) to two or more persons would 
be presumed to create a tenancy in common unless apt 
words were used to create a joint tenancy or the “tenor of 
the instrument” required this result.  This first primordial 
law did not affect mortgages and deeds of trust — they 
“survived” the enactment and are to this day still governed 
by the common law, meaning that mortgagees and trustees 
hold their titles as joint tenants — but the law applied to all 
other types of instruments.  This fact is important because as 
multiple mortgagees (or trustees) die their interests do not 
pass to their heirs or devisees, but rather to their  
co-mortgagees (and co-trustees).  But there’s an exception 
to this joint tenancy rule as it applies to mortgagees.  The 
exception is found in Park v. Parker, 216 Mass 405, 103 
N.E. 936 (1914).  In that case multiple owners of property 
who held title as tenants in common sold the property to a 
party who gave a purchase money mortgage back to the 
original owners.  The mortgage was silent as to tenancy.  
The “default” rule that mortgagees were deemed to hold the 
security as joint tenants was held inapplicable under these 
particular facts.  The court said: 

The presumption is strong that they expected the 
note to stand in the place of the land they had sold, 
with like proportional interest in each.  It is unlikely 
that as between themselves they intended that a 
relation so different and so speculatively uncertain in 
its nature as joint tenancy should be substituted for 
the plain and definite equal ownership of tenants in 
common.  

The “speculatively uncertain” nature of a joint tenancy — 
dependent, at it is, on the fact that title will devolve to the 
surviving joint tenants solely based upon the order of their 
respective deaths — was declared in Park to be at odds with 
the “plain and definite equal ownership” of a tenancy in 
common.  It seems that Park was not decided based upon  

                                                           
1 The first enactment was in 1783 and it provided that “the 
principal of survivorship shall no longer be in force in this 
commonwealth,” but the 1785 enactment rescinded the original 
law and modified its result by creating a presumption of tenancy in 
common rather than an outright elimination of joint tenancy. 
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the application of the tenancy statute and its presumption of 
tenancy in common (because mortgages are not governed by 
that statute), but rather on the notion that in substituting one 
property for another the relationship between the parties 
should remain the same.  But no doubt the reasoning in such 
later cases as Pineo v. White, 320 Mass. 487, 70 N.E.2d 294 
(1947) — that the tenancy statute has been consistently 
interpreted to mean that it is “the public policy of the 
Commonwealth that joint tenancies are looked upon with 
disfavor” — was swirling in the background of the Park 
decision.  

Though mortgagees, if the debt is joint, will hold the 
mortgage jointly under the statute, it has been held that even 
in such a case after foreclosure, the mortgagees become 
tenants in common. Goodwin v. Richardson, 11 Mass. 469. 

Also, it appears that assignees of a mortgage hold the 
mortgage as joint tenants.  See Webster v. Vandeventer, 72 
Mass. 428 (1856) where it is said, “Two or more joint 
mortgagees are joint tenants, and not tenants in common, of 
the mortgaged lands.  So, doubtless, are two or more 
assignees of a mortgage, especially if the mortgage is 
assigned to them as trustees of a third party.  Co-trustees are 
joint tenants.  Appleton v. Boyd, 7 Mass. 131. Hill on 
Trustees, (2d Amer. ed.) 441, 442. Rev. Sts. c. 59,  11.”  In 
Webster the mortgage had been assigned to two trustees of 
an unincorporated Society.  The ruling of the court, 
therefore, was limited to an assignment of a mortgage to 
trustees; however the general statement by the court is not 
limited to trustees.  

Regarding mortgages that are held jointly, under G.L.c. 183, 
§54 one of two or more joint holders of a mortgage can 
discharge it.  The statute makes reference to “joint holders,” 
but the term must mean parties who hold the mortgage as 
joint tenants, because otherwise the word “joint” is 
superfluous — the phrase “one of two holders of a 
mortgage” would have been sufficient.  Notwithstanding the 
statute, under Pineo v. White, 320 Mass. 487, 70 N.E.2d 294 
(1947) it was held that a wife who held a mortgage with her 
spouse could not discharge the mortgage without the other 
spouse joining in the discharge because the signing spouse 
could not be considered a “joint holder,” for the reason that 
there was a unity of title between the spouses, and they 
would be deemed to hold the mortgage as tenants by the 
entirety.  Now, even a discharge from a tenant by the 
entirety will be deemed good after the expiration of a ten-
year period.  G.L.c. 183 §54A.  As we shall see this “unity 
of title between spouses” will arise in a number of other 
situations concerning tenancies and will in each instance 
gave a surprising result. 

Little Words Make for Big Problems 
One of the first things my father taught me when I practiced 
with him when I was straight out of law school was that a 
deed to married persons, describing them as husband and 
wife, followed by no words of tenancy, created a tenancy in 

common.  He made a point of this, emphasizing that “a lot 
of lawyers don’t know this.”  I found that this admonition 
turned out to be pretty true.  In fact, after I joined “corporate 
America” as a title counsel for a title insurance company I 
found that a great many lawyers thought that such a deed 
created a tenancy by the entirety.  This brings us to one of 
the very first amendments to the tenancy statute.  

One observation about the original enactment of the tenancy 
statute is that the phrase “or to husband and wife” is missing 
from this first-enacted law.  (The original enactment simply 
provided that a conveyance, except a mortgage or a deed of 
trust, to “two or more persons” would be presumed to create 
a tenancy in common unless apt words are used to create a 
joint tenancy or the “tenor of the instrument” required this 
result.) This is very significant and has caused the kind of 
confusion that my father was referring to.  This phrase — 
“or to husband and wife” — was inserted in 1885.  The 
reason for its insertion was on account of this “unity of title 
between spouses” theory.  Based on the original text of the 
statute as enacted in the Eighteenth Century the courts were 
holding that a deed to a husband and wife which was silent 
on the tenancy would, notwithstanding the statute, create a 
joint tenancy between those parties (which as we shall see 
was converted to a tenancy by the entirety) because a 
husband and wife were not “two persons,” but in law only 
one.  Since the original statute in changing the common law 
referred and applied to “two or more persons” it was 
deemed by these early courts not to be applicable to deeds to 
married couples, resulting in the common law remaining 
applicable to such conveyances and thus creating a joint 
tenancy (and its concomitant conversion to a tenancy by the 
entirety).  But this result was changed by reason of the 
amendment in 1885, so since that time a deed to a married 
couple where no other tenancy is specified will create a 
tenancy in common, just as it originally would with respect 
to unmarried couples.  This fact seems sometimes to be 
misunderstood — with the assumption on the part of some 
conveyancers that a deed to a married couple will always 
create a tenancy by the entirety.  It will not (at least after 
1885) if the instrument is silent on the issue. 

This is probably an opportune time to discuss tenancies by 
the entirety generally.  Such tenancies are in fact joint 
tenancies between married persons, but have some very 
peculiar attributes.  Whenever I discuss tenancies by the 
entirety I always start with my favorite quote on the subject.  
In King v. Greene, 30 N.J. 395, 153 A.2d 49 (1959) Chief 
Justice Weintraub had this to say: 

It rests upon the fiction of oneness of husband and 
wife.  Neither owns a separate and distinct interest in 
the fee; rather each and both as an entity own the 
entire interest.  Neither takes anything by 
survivorship; there is nothing to pass because the 
survivor always had the entirety.  To me the 
conception is quite incomprehensible. 
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Incomprehensible, for sure!  It is because of this “oneness of 
husband and wife” (with, at common law, the husband being 
the one) that our early courts had ruled that the “two or 
more person” phrase in the tenancy statute didn’t apply to 
married persons.  But the enigma gets even more interesting.  
Until the relatively recent (1980) amendment to G.L.c. 209, 
§1 tenancies by the entirety took on a life of their own in the 
legal arena of conveyancing.  Under the historical form of 
the tenancy by the entirety the wife had nothing more than 
an expectancy.  That is, she had a “hope” that she might 
succeed to the title if her husband predeceased her.  This 
expectancy was not something her creditors could get to nor 
was it something that she could deal with herself.  In 
Shwachman v. Meagher, 45 Mass.App.Ct. 428, 699 N.E.2d 
16 (1998), which is a case that reads like the Encyclopedia 
Britannica on the subject of the traditional tenancies by the 
entirety (what my father would have described as “required 
reading”) Richard and Jane Meagher held their title as 
tenants by the entirety, which tenancy had been created 
before the 1980 statute.  Philip Shwachman had obtained a 
judgment against Richard alone.  He thereafter obtained an 
execution and, through a sheriff’s sale, acquired Richard’s 
interest in the property.  (He would not have been successful 
if his execution was against Jane, since she had only an 
“expectancy.”) In an effort to dispose of any objection to his 
title based on Jane’s continuing expectancy in the property, 
Shwachman secured a deed from Jane of her interest in the 
property.  In an action in the superior court that revolved 
around the question of whether Jane’s deed effectively 
conveyed anything to Shwachman the court ruled that the 
deed was void because Richard her husband had not joined 
in the deed. 

Under the “new” (1980) statute the result probably would 
have been different, and the court alludes to this: since the 
1980 amendment now put both married couples on a equal 
footing, being able to give a deed of their respective 
expectancies, the other spouse did not have to join. 

Being permitted to convey an expectancy in a tenancy by 
the entirety does not translate into being able to sever the 
estate of terminate or otherwise affect the other parties’ 
expectancy, or even convey the fee title.  Chief Justice 
Liacos summed up this concept quite nicely in Coraccio v. 
Lowell Five Cents Savings Bank, 415 Mass. 145, 612 
N.E.2d 650 (which was cited in Shwachman), when he 
wrote: 

The [new] statute did not, however, alter the 
characteristics of the estate itself.  Merely because 
each spouse is “equally entitled to the rents, 
products, income or profits and to the control, 
management and possession of property held by 
them as tenants by the entirety,” it does not follow 
that each has an equal one half interest in the 
property.  On the contrary, a tenancy by the entirety 
remains a unitary title, and the statute simply 
guarantees each spouse an equal right to the whole.  

Whatever the husband could do at common law, the 
wife now may do as well.  Each spouse continues to 
have a indestructible right of survivorship, and the 
estate remains inseverable and not subject to 
voluntary partition.  (Citations omitted.) 

Nonetheless, either spouse may convey or encumber 
his or her interest in property held as tenants by the 
entirety. * * *. 

[A grantee from one of the spouses], could acquire 
[an] interest in the property, namely a right wholly 
defeasible should the [other] nondebtor spouse, 
survive him. 

So, the tenancy by the entirety has gone through a 
metamorphosis over the years.  As I indicated at the 
beginning of this article, because the rules keep changing 
the target keeps moving, and it’s important to know the 
history of the statute and its effect upon the tenancy by the 
entirety — and the other tenancies as well — at any 
particular moment in time. 

It should be noted at this point that tenancies by the entirety 
can now be created between same-sex married couples.  
Goodridge v. Department of Public Health, 440 Mass. 309, 
798 N.E.2d 941 (2003).  One might think that in light of 
Goodridge the legislature would have by now substituted a 
phrase like “two persons who are married to each other” for 
the original phrase “husband and wife.” But it seems 
obvious that this original phrase will be interpreted to 
include such couples, but interestingly enough all other 
phrases in the statute when used to describe the relationship 
between, or the tenancy that will be created on account of 
the married or unmarried status of persons, employ more 
general descriptive language (a devise to a “person and his 
spouse” as tenants by the entirety will create such a tenancy; 
a conveyance or devise “to a person and his spouse” that 
designates a joint tenancy will create such a relationship; a 
conveyance or devise “to two persons as tenants by the 
entirety” who are not married to each other will create a 
joint tenancy).  

Just Go Ahead and Say It! 
To overcome the statutory presumption of tenancy in 
common various combinations of words must be used or the 
“tenor of the instrument” must show the intention to create a 
joint tenancy.  The words that can create a joint tenancy 
include a statement in the deed or will that the grantees shall 
take: 

• Jointly 

• As joint tenants 

• In joint tenancy 

• To them or to the survivor of them 
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In addition to using these phrases a joint tenancy can be 
created under the statute if it “manifestly appears from the 
tenor of the instrument” that a joint tenancy was intended.  
What does this provision mean?  Let’s take an example.  In 
Morris v. McCarty, 158 Mass. 11, 32 N.E. 938 (1893) a 
deed ran to two unmarried persons as "tenants by the 
entirety and not as tenants in common."  The court stated 
that since the parties could not hold as tenants by the 
entirety (they weren’t married to each other), and since the 
deed excluded the possibility of title being held as tenants in 
common (the deed contained the phrase “and not as tenants 
in common”), the only remaining option, a joint tenancy, 
would arise.  The court said: 

On looking at the deed under which the tenant 
claims, it is quite plain that the grantors intended to 
create an estate in joint tenancy, as distinguished 
from an estate in common.  The particular form of 
estate in joint tenancy which they contemplated fails; 
but they took great pains to exclude the idea of an 
estate in common, and the effect of the deed is to 
create an estate in joint tenancy, without the special 
feature of an estate in entirety. 

Don’t Believe Everything You Read 
One would think from the Morris case that a deed to two 
persons as “tenants by the entirety” when they are not 
married to each other would create a joint tenancy.  And, in 
fact, today’s statute says just that: “A conveyance or devise 
of land to two persons as tenants by the entirety, who are not 
married to each other, shall create an estate in joint tenancy 
and not a tenancy in common.”  But this is where the history 
of the statute and the case law that inspired the various 
amendments becomes important.  Under G.L.c. 184 §7, 
before it contained the language quoted above, it was 
decided in Fuss v. Fuss (No. 2), 373 Mass 445, 368 N.E.2d 
276 (1977) that a deed to two persons as tenants by the 
entirety who were not married to each other would vest 
them with title as tenants in common.  The logic was (i) the 
law presumes a tenancy in common, (ii) a joint tenancy can 
be created only with specific language stating that the 
parties are to hold jointly and (iii) a tenancy by the entirety 
can be held only as between married persons.  The language 
employed in the deed in Fuss was “tenants by the entirety,” 
and the court concluded that since the parties were 
unmarried they could not hold that way, and that since the 
deed did not specifically call for a joint tenancy they could 
not hold that way either.  That left tenancy in common as 
the only option.  The distinction between the Fuss and 
Morris decisions was that the deed being construed in the 
latter case contained the phrase “and not as tenants in 
common,” while that language did not appear in the deed 
that the Fuss court was examining.  Of course, the statute 
changes all this and creates a joint tenancy between 
unmarried persons when they are described as tenants by the 
entirety, but only as to conveyances and devises after the 
effective date of the amendment.  The amendment, which 

was in response to the Fuss decision, was engrafted on the 
statute in 1979.  Conveyances before then are governed by 
Fuss or Morris, depending upon the language used in the 
instrument. 

Where There’s A Will . . . 
Sometimes it makes a difference where and in what 
instrument supposed joint tenancy language appears.  In 
Cross, v. Cross, 324 Mass. 186, 85 N.E.2d 325 a devise in a 
will to “my son Thomas . . . and to my son William . . . 
share and share alike, or to the survivor of them” was 
deemed to create a tenancy in common.  The court said: 

[The respondents] argue that the testator’s words are 
appropriate for the creation of a joint tenancy, and 
that at [the testator’s] death Thomas and William 
became vested with a remainder as joint tenants.  We 
cannot adopt this argument.  To begin with, the 
expression ‘share and share alike,’ standing alone, 
would create a tenancy in common.  [Citations 
omitted.] The general principal being that a will 
speaks as of the time of the testator’s death, 
[citations omitted] we think that the purpose of the 
later words ‘or to the survivor of them’ was to 
provide for the contingency where only one son 
might be living at that time.  In such case the 
surviving son was to take all. 

As the court pointed out in Cross, the will speaks as of 
death and that in such a case the phrase “or to the survivor 
of them” was to provide for the contingency where only one 
devisee might be living at the time of the testator’s death.2

Wills, of course, can create tenancies by the entirety, joint 
tenancies or, as happened in Cross, a class gift.  Wills, of 
course, do not operate on existing tenancies by the entirety 
or joint tenancies because the property held as such is not 
probate property and therefore not affected by the 
provisions of the will.  But what happens, in the case of a 
death, where both of the tenants by the entirety or joint 
tenants died simultaneously, and there’s no evidence to 
determine who died first?  How is the property distributed?  
G.L.c. 191A, §3 addresses this: 

Where there is no sufficient evidence that two joint tenants 
or tenants by the entirety have died otherwise than 
simultaneously the property so held shall be distributed one 

                                                           
2 The phrase “share and share alike” appears in the will in Cross.  
However, the court’s comment (“[t]o begin with, the expression 
‘share and share alike,’ standing would create a tenancy in 
common”) is to emphasize the fact that the phrase in no way could 
be interpreted to create anything other than a tenancy in common 
— something that would be created by silence, without the phrase 
at all.  Even where there is a “toss-up” the court has told us that 
“we are compelled to rely on the statutory presumption [of tenancy 
in common] to resolve the problem of construction.” Fulton v. 
Katsowney, 542 Mass. 503, 174 N.E2d 366 (1961), discussed later. 
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half as if one had survived and one half as if the other 
survived.  Where more than two joint tenants have died and 
there is no sufficient evidence that they died otherwise than 
simultaneously the property so held shall be divided into as 
many equal shares as there were joint tenants and the share 
allocable to each shall be distributed as if he had survived 
all the others.  

Getting To Basics — and Antiquity 
I don’t want to get too esoteric, but I do want to note 
something that goes to the core of joint tenancy.  This is the 
concept of Unities of Title.  There are four of them (thus 
sometimes referred to the Four Unities) and they must all 
exist in order for a joint tenancy to be created.  These unities 
are as follows: 

• The Unity of Time.  This means that all joint tenants 
must acquire their title at the same time, under the same 
instrument.  There is one statutory exception to this, and 
I’ll discuss that in a moment. 

• The Unity of Title.  This means that the interest (fee 
title, life estate, etc.) must be of the same quality as to 
each tenant.  You can’t have a joint tenancy consisting 
of a fee simple remainder and a life estate. 

• The Unity of Interest.  This means that each tenant must 
have an interest that is equal to that of all other tenants.  
You can’t have one tenant with a three-quarters interest 
and the other with a one-quarter interest. 

• The Unity of Possession.  This means that all tenants 
must have the right to possess the whole estate. 

Perhaps these unities are outmoded and obsolete, but the 
fact remains that they still govern joint tenancies.   

One of the Unities Dies on the Vine 
There is one exception to the Four Unities, and it is 
contained in G.L.c. 184, §8.  It says: 

Real estate, including any interest therein, may be 
transferred by a person to himself jointly with 
another person in the same manner in which it might 
be transferred by him to another person, and a 
conveyance of real estate by a person to himself and 
his spouse as tenants by the entirety shall create a 
tenancy by the entirety. 

Without the benefit of this statute a person who owned 
property and wanted to create either a joint tenancy therein 
between himself and another person or a tenancy by the 
entirety with his spouse would have to use a “straw” (third 
party) to take title and then reconvey it accordingly.  At 
common law, without the intervention of a “straw” in such 
case, the Unity of Time would be violated: since the grantor 
already owned an interest in the property the new person to 
be added to the title would necessarily take his or her 
interest therein at a different time than the original grantor, 

thus violating the unity, which would result in the creation 
of a tenancy in common.  The statute makes for a 
“shorthand” way of effectuating the conveyance and creates 
the joint tenancy or tenancy by the entirety even though the 
Unity of Time is not observed.  The statute governed the 
creation of a joint tenancies (only) from 1918 to 1954 and 
covered tenancy by the entirety as well from and after 1954. 

Watch your Punctuation 
The courts have taken the tenancy statute seriously, so 
seriously, in fact, that the various amendments to the statute 
have been enacted in an effort to add some reasonableness 
to its application.  For example, in Fulton v. Katsowney, 342 
Mass. 503, 174 N.E.2d 366 (1961), where the court was 
asked to interpret a deed that ran to “James C. Miller, being 
unmarried, and Dimitri Katsowney and Elfena Katsowney, 
his wife, as joint tenants and not as tenants in common,” it 
concluded that the words “joint tenants” applied only to 
Dimitri and Elfena, the last two named grantees, leaving 
James to be a tenant in common.  The court said: 

As a matter of syntax, the words “as joint tenants and 
not as tenants in common” are applicable to all three 
grantees or only to Dimitri and Elfena Katsowney.  
In determining the intent of the grantors we are not 
assisted by evidence of the circumstances or the 
mutual relation of the grantees.  Certainly it does not 
“manifestly appear . . . from the tenor of the 
instrument” that it was intended to extend the estate 
of joint tenancy in the Katsowneys to include Miller.  
In such case we are compelled to rely on the 
statutory presumption to resolve the problem of 
construction.  It leads us to conclude that the deed 
conveyed a one half interest in the property to Miller 
to be held as tenant in common with the respondents.  

We’re Going into Overtime 
What the court was saying in Fulton was if there is a “toss-
up” or a “tie” — where the syntax of the sentence can be 
read either way — it was “compelled” to rely upon the 
“statutory presumption” of tenancy in common.  This kind 
of decision prompted an amendment to the statute in 1973.  
It is contained in the second paragraph of the statute: 

In a conveyance or devise to three or more persons, 
words creating a joint tenancy shall be construed as 
applying to all of the grantees, or devisees, 
regardless of marital status, unless a contrary intent 
appears from the tenor of the instrument.  

Between the time of the Fulton decision in 1961 and the 
amendment in 1973 the decision in Fekkes v. Hughes, 354 
Mass. 303, 237 N.E.2d 19 (1968) was rendered.  In Fekkes a 
deed that listed multiple grantees and then added the phrase 
“all as joint tenants” after the listing of their names was 
interpreted to create a joint tenancy as to all of the named 
grantees, not just the last two.  The court cited Fulton and 
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noted that in that case there was an “ambiguity” as to what 
the words “joint tenants” modified, but in the deed in Fekkes 
there was no ambiguity because the word “all” discounted 
it. 

The Fekkes court discussed another issue concerning 
tenancies which, just like the issue then before it, was not 
the subject of a “corrective” amendment until 1973.  The 
deed in Fekkes actually ran “Harold B. Hughes and Dorothy 
Ann Hughes, husband and wife, and Harry Fekkes and 
Dorothy D. Fekkes, husband and wife, all as joint tenants.”  
The law in effect at the time Fekkes was decided was that a 
deed to a husband and wife as joint tenants would vest them 
as tenants by the entirety (the joint tenancy between the 
married persons would be “converted” to this kind of 
martial tenancy).  The court acknowledged the tenet of law 
but held that it was inapplicable because “the use of the 
word ‘all’ expressed an intent that the joint tenancy should 
exist without qualification between all of the grantees” and 
did not create two separate tenancies by the entirety.  This 
was an important issue in Fekkes because the case involved 
the partition of land.  A tenancy by the entirety can not be 
partitioned (see G.L.c. 241 §1), while a joint tenancy could.  
In 1973 the statute was amended to provide that: 

A conveyance or devise of land to a person and his 
spouse which expressly states that the grantees or 
devisees shall take jointly, or as joint tenants, or in 
joint tenancy, or to them and the survivor of them 
shall create an estate in joint tenancy and not a 
tenancy by the entirety. 

This amendment, once passed, prevented the operation of 
the common law rule that would otherwise “convert” a joint 
tenancy between married persons into a tenancy by the 
entirety.  Again, however, the statute is not retroactive. 

Watch It!  It’ll Break! 
After the creation of a joint tenancy or a tenancy by the 
entirety certain events can occur that can destroy the 
tenancy.  In the case of a tenancy by the entirety no act by 
one spouse alone can sever the tenancy and there are only a 
few ways that the tenancy can be broken or destroyed: 

• Divorce.  Because a tenancy by the entirety depends 
upon the existence of a valid marriage, a divorce will 
“sever” the tenancy and transform it into a tenancy in 
common.  Bernatavicius v. Bernatavicius, 259 Mass. 
486, 156 N.E. 685 (1927).  In Bernatavicius the court 
dismissed the notion that a joint tenancy would be 
created upon the divorce of persons who had held as 
tenants by the entirety: 

Joint tenancy and its doctrine of survivorship are 
not in harmony with the genius of our 
institutions, nor are they much favored in law.  
Burnett v. Pratt, 22 Pick. 556. 

Our statutes tend in the same direction.  Express 
words are necessary in a deed or devise (except 
as to trusts) to create a joint tenancy. G. L. c. 184, 
§7.  These considerations lead us to the opinion 
that the operation of a divorce of the parties upon 
a tenancy by the entirety creates a tenancy in 
common. 

An interesting fact, which the Bernatavicius had no 
opportunity to comment on at the time, is the 
amendment to the statute which was thereafter enacted.  
As noted previously, under the amendment a deed to two 
persons as tenants by the entirety who are not married to 
each other creates a joint tenancy.  So, the question 
remains judicially unanswered whether after the 
amendment a divorce would result in converting a 
tenancy by the entirety into a joint tenancy, rather than a 
tenancy in common.  However, I do not believe that this 
statutory change would affect the result reached in 
Bernatavicius.  The statute is phrased in terms of “a 
conveyance to” persons as tenants by the entirety “who 
are not married to each other,” and provides that such a 
conveyance “create[s]” a joint tenancy.  It is the 
“conveyance” that “creates” the joint tenancy, not the 
change in circumstances or relationship of the grantees. 

• Conveyance by one spouse to another.  In Bernatavicius 
the court was concerned with the effect of a divorce 
upon a tenancy by the entirety.  However, there is a 
statement in the opinion that such a tenancy would be 
destroyed by deed of both parties “or possibly of one 
party directly or indirectly to the other.”  Clearly, both 
spouses could join in a conveyance to one of them, but it 
was not clear, at least from the Bernatavicius opinion, as 
to whether the same result would be obtained if just one 
of them conveyed to the other.  However, in Hale v. 
Hale, 332 Mass 329, 125 N.E.2d 142 (1955) the court in 
fact ruled that such a conveyance from one spouse to the 
other would “collapse” the tenancy and place all title in 
the grantee-spouse. 

A joint tenancy, unlike a tenancy by the entirety, can be 
severed by the act of any one party and third parties can 
cause a severance too.  (A divorce, which will sever a 
tenancy by the entirety, will not sever a joint tenancy, 
because such tenancy does not depend upon the marital 
relation between the parties.)  Some of the events that will 
sever a joint tenancy are these: 

• Voluntary conveyance by a co-owner.  A tenant by the 
entirety cannot sever such a tenancy by his or her act 
alone.  A conveyance not joined into by the other spouse 
(except for a conveyance by one spouse to the other) 
will not shatter the tenancy, but a conveyance by a co-
owner who holds in joint tenancy with one or more other 
persons will sever that party’s interest with regard to the 
other joint tenants.  (If there are three or more joint 
tenants the severance will occur only in relation to the 
tenant who has conveyed and the remaining joint 
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tenants; the joint tenancy between the remaining joint 
tenants will be unaffected.)  An outright deed is the most 
obvious vehicle by which the tenancy can be severed, 
but there are other methods as well.  For example, the 
granting of a mortgage by one co-tenant will sever the 
joint tenancy.   

• Involuntary conveyance by co-owner.  A sheriff’s sale or 
a partition will sever a joint tenancy 

• Execution.  G.L.c. 236 § 12 provides that if land is held 
by a debtor in joint tenancy, the share thereof belonging 
to the debtor may be taken on execution, and shall 
thereafter be held in common with the co-tenant.  The 
statute uses the term “taken on execution” as being the 
event that severs the tenancy.  What this term means — 
whether it be simply the recording of the execution or 
the sale thereunder — is not defined, but it is axiomatic 
that a sale by the sheriff pursuant to a deed to a 
purchaser will sever the joint tenancy.  It seems, 
therefore, that the statute is contemplating simply the 
recording of the execution as being the trigger which 
severs the tenancy and causes the debtor and the other 
tenants to be regarded as tenants in common.  Moreover, 
the phrase “taken on execution” appears in other 
statutes, including G.L.c. 236 §4, which was interpreted 
in Still Associates, Inc.. v. Porter, 24 Mass. App. Ct. 26, 
508 N.E.2d 621 (1987).  From this case it seems that the 
phrase “taken on execution” includes merely the 
recording of the execution.   

An attachment, as opposed to an execution, would 
appear not to sever a joint tenancy. An attachment is 
merely a lien placed on the property for security in 
connection with the collection of a debt.  In applying the 
rule in Weaver v. City of New Bedford, 335 Mass. 644, 
140 N.E.2d 309 (1957) by analogy, this seems to be the 
result.  In Weaver it was decided that, unless otherwise 
required by statute, the recordation of a lien will not 
effectuate the severance of a joint tenancy.  In Weaver 
the issue was the effect of the recording of an old age 
lien on a joint tenancy.  An attachment seems to be on 
the same footing. 

Knowing what the law is concerning tenancies is important.  
But just as important is knowing when the laws were 
effective. Keeping track of when laws that affect tenancies 
are passed and what happens after a tenancy is created will 
keep you out of trouble – that’s the Trouble I was talking 
about; the one with the capital “T.” 

Discounts and More… 
– Jennifer Kohler 

Office Manager 

unning out of paper?  Need a new copier?  Relocating 
your office?  Stewart Title not only strives to simplify 

your daily operations through advancements in technology 
and providing you with some of the most knowledgeable 
underwriters in the industry; we even save you money.  

Perhaps you’ve already heard about saving almost 50% on 
shipping with FedEx when you link your account to 
Stewart’s discount, but do you know that you can save an 
average of 47% on office supplies through Office Depot’s 
Business Services Division?  Maybe your staplers and 
calculators are in working order but you have a bigger item 
in mind, such as a copy machine.  Stewart agents will get an 
impressive discount when they call Ikon for their digital 
equipment needs.  However, before you make that phone 
call to Ikon you might want to check out our 10% to18% 
discounts on wireless services through Sprint, Verizon, 
AT&T and T-Mobile. 

In addition to discounts on office supplies, shipping and 
wireless service, we would like to provide you with valuable 
communication and education resources.  Set up an eFax 
account through j2 Global Communications, Inc. and send 
faxes right from your email.  Reap the benefits of title 
industry training for you and your staff by taking The Land 
Title Institute’s Correspondence Courses through ALTA, 
sponsored by Stewart Title.  You can also enhance your 
professional development with ExecuTrain’s Virtual 
Campus.  

There are lots of things you may not have expected from 
Stewart, and now is the time to take a closer look at how 
you can save yourself and your business some money.  
Between relocation services and check stock, research 
engines, public search and document retrieval services 
among a number of other available discounts and resources, 
Stewart has you covered.  

For more details and contact information for all the above 
mentioned vendors plus many more, visit 
www.stewartpreferred.com or talk to your Agency Services 
Representative. 

We all congratulate Mark Borst on his promotion to 
Regional Claims Counsel for Region H of Stewart Title 
Guaranty Company.  Mark has been with Stewart since 

2006, and we wish him luck in his new position. 
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Contact Us 
 
Management 

Craig J. Celli, Esq. Vice President & State Manager ccelli@stewart.com

Michael Agen, Esq. Manager & Counsel-Springfield magen@stewart.com

Jennifer Kohler Office Manager/Marketing Assistant jkohler@stewart.com

Marybeth McCarthy Administrative Assistant mamccarthy@stewart.com

Legal 

Ward P. Graham, Esq. Vice President & Region H Counsel wgraham@stewart.com 

Gary F. Casaly, Esq. Special Counsel gcasaly@stewart.com 

Melanie Kido, Esq. Assistant Vice President & Underwriting Counsel mkido@stewart.com 

Margaret M. Fortuna, Esq. Underwriting Counsel mfortuna@stewart.com 

Jane Greenhood, Esq. Underwriting Counsel jgreenhood@stewart.com 

Donald Brown Senior Paralegal & Field Customer Service Representative dobrown@stewart.com 

Katherine M. Robertson Paralegal kroberts@stewart.com 

Maria Moran Paralegal mmoran@stewart.com 

Sales 

Stephen R. Dinsmore, Esq. Vice President & New England Division Sales Manager sdinsmore@stewart.com 

James Bilodeau, Jr., Esq. Vice President & Director of Sales, Mass. & RI jbilodeau@stewart.com 

Stephanie A. Roumanis Agency Services Representative sroumani@stewart.com 

Melanie Hagopian, Esq. Agency Services Representative mhagopian@stewart.com 

Nicole C. Pratt, Esq. Agency Services Representative nipratt@stewart.com 

Madlene Dell’Anno Agency Services Representative mdellanno@stewart.com 

Maria Courtney Agency Support Manager mcourtney@stewart.com 

Nancy Brady Agency Services Representative-Springfield nbrady@stewart.com 

Agency Administration 

Joanne Blair Receptionist/Back Titles jblair@stewart.com 

Linda Champigny Agency Services Coordinator-Springfield lchampig@stewart.com 

Auditing 

Bob Quinn Regional Auditor bquinn@stewart.com 

Technology 

Elizabeth Rocha District Automation Director elrocha@stewart.com 

Andrew Graham Automation Account Manager agraham@stewart.com 
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