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Stewart Title Continues To 
Grow Market Share in 
Massachusetts 

– Craig J. Celli 
Massachusetts State Manager 

Second Quarter Market Share Results 

ccording to the preliminary market 
share reports from ALTA (American 

Land Title Association), Stewart Title 
Guaranty Company in Massachusetts 
increased its market share for the 4th 
consecutive quarter.  In June of 2007 (end 
of the 2nd quarter of 2007) Stewart’s 
market share was 8.4%.  A year later, at 
the end of the 2nd quarter for 2008, 
Stewart has grown to 12.1%. 

The report also indicates a drop in total 
premiums in the market by 17.6% from a 
year ago, but Stewart has increased its 
premiums by an amazing 16%.  Only one 
other company has shown a positive 
increase in premium and that total was a 
modest 3.7% increase.  The other 
companies ranged in reduced premiums 
from -14.6% to -41.2%. 

Part III in a Series of Articles 
on Short Sales 

– Craig J. Celli 
Massachusetts State Manager 

Qualif
ot all lenders will accept short sales 
or discounted payoffs, especially if it 

would make more financial sense to 
foreclose.  Some lenders, as a rule, never 
accept them.  You may need to make a 
half dozen phone calls before you find the 
person responsible for handling short 
sales.  You do not want to talk to the “real 

estate short sale” or “workout” 
department; you want the supervisor’s 
name, the name of the individual capable 
of making a decision.  Some lenders will 
have formal short sale packets with 
documents unique to the lender’s 
requirements.  If the lender accepts short 
sales, ask if they have a packet. 

y the Lender 

Call Question: 
“Have you ever accepted a short payoff as 
a workout prior to a foreclosure?” 

If the answer is: 

“Yes” in any form; then reply: 

 “Thank you.  I am currently in the 
process of compiling the proper 
documentation to submit to you for 
consideration.  Do you have a short sale 
packet, or shall we submit our own 
documents?  What address can I send this 
packet to at the end of this week?  What is 
your direct line?” 

“Maybe” in any form; then reply: 

“I can definitely understand your 
hesitation.  I actually have quite a bit of 
experience in this area.  After meeting 
with the seller and appraising the house, I 
believe it would make more financial 
sense to take this property back now.  
(Add in any statistical backup you have 
acquired.)  Would it be acceptable if I 
submitted the client’s documentation for 
you to consider?” 

“Absolutely Not”; then reply: 

Thank the person for their time, and 
consider other options. 
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Secure a Buyer at Once 
Assuming that you have spoken to the lender, and that 
lender is inclined to accept the short sale, the next and most 
important ingredient is securing a buyer.  Short sale 
transactions are extremely time-sensitive, and the lender 
will not be inclined to extend the deal if there are no buyers 
interested in the property.  If you do not have a buyer, the 
goal is to price the house low enough to receive offers, but 
high enough so that when the bank sends out an appraiser, 
both match up.  When an offer comes in, notify the lender 
immediately. 

Quarterly Tips 
– Melanie Kido 

Underwriting Counsel 

uestion:  My title examination reveals foreclosure 
proceedings against an LLC.  Is compliance with the 

Servicemembers Civil Relief Act necessary? 

Answer:  No.  While Massachusetts requires that a judicial 
determination be made that the owner of property to be 
foreclosed was not a person in the military service who was 
entitled to the protections of the Servicemembers Civil 
Relief Act prior to a foreclosure, whether by entry or under 
the power of sale, proceedings for such a determination 
need not be brought when the following entities are the 
record owner of the equity of redemption: 

• a corporation; 

• a limited liability company; 

• a limited liability partnership; 

• a Massachusetts business trust; or 

• a general partnership or joint venture of which all of the 
general partners who appear of record appear to be one 
or more of the foregoing types of entities. 

REBA Title Standard No. 56. Mortgage Foreclosures After 
12-31-1990 provides as follows: 

A title dependent upon a mortgage foreclosure commenced 
after December 31, 1990, is not on that account defective 
if: 

I. (1)  Judgment under the Servicemembers Relief Act 
(before December 19, 2003, the Soldiers and 
Sailors Civil Relief Act) has been obtained;  

or 

(2)  If commenced after December 31, 1990 and the 
record owner whether domestic or foreign, of the 
equity or redemption on the thirtieth (30th) day 
next preceding the foreclosure sale (hereinafter 
called the “Record Owner”) was:  

(i) a corporation,  

(ii) a limited partnership,  

(iii) a trust operating under a written instrument or 
declaration of trust, the beneficial interest of 
which is divided into transferable certificates 
of participation or shares, i.e., a 
Massachusetts business trust under M.G.L. 
c.182, or  

(iv) a partnership or joint venture of which all of 
the general partners who appear of record are 
one or more of the entities described in (i), 
(ii), or (iii) (each of the entities described in 
(i), (ii), (iii) and (iv) being hereinafter called 
an “Exempt Entity”); 

or  

(3) If commenced after June 28, 1998 and the Record 
Owner was:  

(i) a limited liability company,  

(ii) a limited liability partnership, or  

(iii) any Exempt Entity described above;  

AND 

II. (1) The notice of sale and the affidavit (complying 
with M.G.L. c. 244, § 14) required under M.G.L. 
c. 244, § 15 were recorded; 

or  

(2) Three years have elapsed since a Memorandum or 
Certificate of open and peaceable entry to 
foreclosure has been recorded in accordance with 
M.G.L. c. 244, § 2.  

Caveat 

If an Exempt Entity transfers its interest to a non-Exempt 
Entity prior to the foreclosure sale, a judgment under the 
Soldiers and Sailors Civil Relief Act may be required. 

Comment 

For purposes of this Standard, the date of commencement 
of a mortgage foreclosure is the date the first notice of sale 
is sent out pursuant to M.G.L. c. 244 as to an Exempt 
Entity and the date of filing the complaint to foreclose as to 
a non-Exempt Entity. 

CREDIT(S) 

Adopted November 2, 1992 

Amended May 15, 2000 (To reflect grammatical 
clarification in Clause I. (1), and to reflect St.1998. c. 
142, and grammatical clarification in Clauses I. (2) and 
I. (3), and to reflect St.1994, c. 341 and grammatical 
clarification in Clause II. (1), and to delete Clause (3) 
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and Caveat (1), the terms of which are no longer 
effective because of legislative and regulatory 
amendments occurring since they were originally 
adopted.  Caveat (2) is deleted to reflect St.1994, c. 
341 and Caveat (3) is deleted to reflect the US 
Supreme Court decision in BFP v. Resolution Trust 
Corp., 114 S.Ct. 1757 (1994) and St.1989, c. 157.  
Comment (1) is amended to reflect that there is no 
legal precedent for the 30-day period as previously 
contained therein.  Supersedes Clauses (1) and (2), 
Caveat (4) and Comment (1), and deletes Clause (3) 
and Caveats (1), (2) and (3) of Title Standard No. 56, 
originally adopted November 2, 1992.) 

Amended May 5, 2008 (reflected amendment and new 
name of the Act) 

Copyright, The Real Estate Bar Association for 
Massachusetts 

Question:  My title examination reveals a foreclosure 
proceeding which does not disclose compliance with the 
Soldiers and Sailors Civil Relief Act, now known as the 
Servicemembers Civil Relief Act.  How do I address this 
issue? 

Answer:  Since G.L.c. 244 does not provide a mechanism 
by which one may waive compliance with the 
Servicemembers Civil Relief Act, this may require an 
action to quiet title to clear the record title of the cloud on 
title that resulted from noncompliance, which action will 
typically be limited to an inquiry into whether the borrower 
was entitled to protection under the Servicemembers Civil 
Relief Act at times relevant to the foreclosure proceedings. 

If the foreclosure proceedings are over 20 years old and 
there is nothing on the record which discloses an adverse 
claim of ownership during such 20-year period, it is not 
necessary to do anything further.  REBA Title Standard 
No. 7. Mortgage Foreclosures Not Complying With The 
Soldiers’ And Sailors’ Civil Relief Act provides as follows: 

The existence of a mortgage foreclosure in which 
the holder of the mortgage failed to comply with the 
provisions of the Soldiers’ and Sailors’ Civil Relief 
Act of 1940 (USC Title 50, App. § 532), as 
amended, does not render the title to the mortgaged 
premises unmarketable provided: 

(1) a period of at least 20 years has elapsed since the 
recording of the certificate of entry required by 
M.G.L. c. 244, § 2 or the mortgagee’s affidavit 
required by M.G.L. c. 244, §§ 2 or § 15 and  

(2) the record does not disclose any adverse claim of 
ownership during said 20-year period.  

Comment 

Since February 21, 1941, a court proceeding for a 
determination that no interested party is in the military 
service is required before a foreclosure sale.  Since October 
6, 1942, the Act applies also to foreclosure by entry. 

The Soldiers’ and Sailors’ Civil Relief Act of 1940 applies 
only to mortgages upon real or personal property owned by 
a person in the military service at the commencement of the 
military service and still owned by him at the time of 
foreclosure and only to mortgages securing obligations 
originating prior to the period of military service.  The 
possibility of any action to enforce the provisions of the 
Act is remote after twenty years.  If such action were 
commenced, the doctrine of laches would probably provide 
a proper defense.  See Marvel v. Cobb, 200 Mass. 293, 86 
N.E. 360; Hoffman v. Charlestown Five Cents Savings 
Bank, 231 Mass. 324, 121 N.E. 15; Morse v. Stober, 233 
Mass. 223, 123 N.E. 780; and, Institution for Savings in 
Newburyport, Petitioner, 309 Mass. 12, 33 N.E.2d 526. 

For the Massachusetts Soldiers’ and Sailors’ Civil Relief 
Act see St.1941, c. 25, St.1943, c. 57, as amended by 
St.1945, c. 120, St.1959, c. 105, and St.1982, c. 127.  See 
also editorial note to annotations to M.G.L. c. 244, § 14. 

The doctrine of Hoffman v. Charlestown Five Cents 
Savings Bank that off-record equitable interests were 
entitled to the benefits of the Soldiers’ and Sailors’ Civil 
Act of 1940, already diluted by Guleserian v. Pilgrim Trust 
Company, 331 Mass. 431, 120 N.E.2d 193, has now been 
nullified by St.1982, c. 127, effective September 1, 1982.  
Chapter 127 limits the Act protection to record owners of 
the equity of redemption.  However, Morse v. Stober holds 
that while a title may be marketable even where the chain 
includes a foreclosure without compliance with the 
Massachusetts Soldiers’ and Sailors’ Act, such a title is not 
a “perfect” record title.  A person in the military service at 
the time the mortgage is given by such person is not 
entitled to the benefits of the Act; a person is entitled to the 
benefits for six months after separation. 

CREDIT(S) 

Adopted May 17, 1973 

Amended March 21, 1978 (added first and third paragraph 
of Comment) 

Amended September 1, 1982 (added reference to 1982 
Acts and fourth paragraph of Comment) 

Copyright, The Real Estate Bar Association for 
Massachusetts 
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Question:  Does a foreclosure by entry require compliance 
with the Servicemembers Civil Relief Act? 

Answer:  Yes.  While foreclosure by entry alone pursuant 
to G.L.c. 244, §1, which provides that an open and 
peaceable entry by the mortgagee (i.e., one that is not 
opposed by the mortgagor or any other party), if continued 
peaceably by the mortgagee or its successors in title for 
three (3) years, will extinguish the mortgagor’s right of 
redemption, is a proper method of foreclosure, compliance 
with the Servicemembers Civil Relief Act is still mandated.  
It is important to note that the filing of a Bankruptcy 
proceeding during the three (3) year period will extend the 
limitation period for the ripening of the possession under 
foreclosure by entry by the duration of the bankruptcy 
proceeding. 

Question:  I am accepting a Deed from someone who is 
currently serving in the military.  Who can take his/her 
acknowledgment? 

Answer:  While it depends upon the branch of the military 
in which your grantor is serving, G.L.c. 222, §11 provides 
as follows: 

Persons serving in or with the armed forces of the 
United States or their dependents, wherever located, 
may acknowledge any instrument, in the manner 
and form required by the laws of this 
commonwealth, before any commissioned officer in 
the active service of the armed forces of the United 
States with the rank of second lieutenant or higher 
in the army, air force or marine corps, or ensign or 
higher in the navy or United States coast guard.  
Any such instrument shall contain a statement that 
the person executing the instrument is serving in or 
with the armed forces of the United States or is a 
dependent of a person serving in or with the armed 
forces of the United States, and in either case the 
statement shall include the serial number of the 
person so serving.  No such instrument shall be 
rendered invalid by the failure to state therein the 
place of execution or acknowledgment.  [Emphasis 
added.] 

No authentication of the officer’s certificate of 
acknowledgment shall be required. 

Instruments so acknowledged outside of the 
commonwealth, if otherwise in accordance with 
law, shall be received and may be used in evidence, 
or for any other purpose, in the same manner as if 
taken before a commissioner of the commonwealth 
appointed to take depositions in other states. 

Question:  I am conducting a sale of foreclosed property 
(i.e., REO or “Real Estate Owned” property).  The 
authority documents for execution of the foreclosure 
documents are on record in a different county.  Must I 
require that certified copies of the authority documents be 
recorded in the county of my transaction? 

Answer:  No.  While it is good practice for the 
convenience of future title examinations, these documents 
remain a part of the public record and need not necessarily 
be recorded in the same county as your transaction.  
Particularly in the current climate, the same lenders are 
foreclosing properties all over the state so it is not unusual 
to have a general Power of Attorney apply to several 
different properties. 

Question:  I am conducting a closing for a newly created 
condominium.  The Unit Deed that has been presented for 
closing does not contain a Unit Plan.  Isn’t this required? 

Answer:  No.  St.2008, c. 13, §1, which became effective 
on April 24, 2008, and is applicable for all condominium 
unit deeds, whether recorded prior to, on or after April 24, 
2008, effectively deleted the second paragraph 2 of G.L.c. 
183A, §9 which previously required the recording of a Unit 
Plan together with the first Unit Deed. 

Question:  My title examination reveals an outstanding 
Complaint for outstanding Common Area Charges.  The 
Seller is providing a clean 6(d) Certificate at the closing.  
Do I need to record a Clerk’s Certificate of Dismissal for 
the Complaint? 

Answer:  No.  REBA Title Standard No. 69. Certificates 
Pursuant to G.L.c. 183A, §6(d) provides as follows: 

Title is not defective by reason of the existence on 
the record of a complaint to enforce a lien under 
M.G.L. c. 183A if there is recorded thereafter a later 
dated certificate of no common expenses in 
accordance with § 6(d) which asserts that there are 
no outstanding liens on the Unit. 

Comment 

Section 6(d) provides that a statement from the 
organization of unit owners setting forth the amount of 
unpaid common expenses and other amounts which have 
been assessed against a unit owner “shall operate to 
discharge the unit from any lien for other sums then unpaid 
when recorded at the appropriate registry.” 

CREDIT(S) 

Adopted: November 3, 2003 

Copyright, The Real Estate Bar Association for 
Massachusetts 
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Residential Refinance Rate 
 discounted premium rate applies on one- to four-
family residential refinance transactions if the 

property is currently encumbered by a mortgage held by an 
institutional lender and provided such mortgage was 
recorded within the last seven years.  The discounted 
premium is equal to 60% of the regular premium (a 40% 
discount off the regular rate) and applies up to the face 
amount of the existing institutional first mortgage.  If the 
new mortgage amount exceeds the prior mortgage amount, 
the premium for that excess amount of insurance shall be 
calculated at the regular premium rate at the applicable 
bracket above the discounted amount. 

Lender’s Documents Due Execution 
Authority Considerations 

– Jane L. Greenhood 
Underwriting Counsel 

his article addresses the form-over-substance 
considerations of whether a document signed by or on 

behalf of a lender is valid as a result of who signed it.  
There was a simpler time when conveyancers’ main focus 
on this issue was whether the mortgage discharge was 
signed by a president and treasurer.  Today’s 
considerations are far more complicated as discharges are 
being eclipsed by foreclosure documents and lenders 
delegate much of their authority, leaving us with the often 
asked question, “is this document enforceable?” 

The Ten-Year Cure 
Historically, the conveyancers’ first recourse to cure a 
defective lender’s authority issue was G.L.c. 184, §24.  Its 
provisions rescued many signature-related issues with its 
ten-year curative effect.  An instrument which would 
otherwise be rendered defective on account of, among 
other issues, an irregularity with an acknowledgement, 
witness, proof of or time of execution, or authority of a 
person signing for a corporation is cured if recorded 
evidence of a proceeding challenging the effectiveness of 
the document is not commenced within ten years of the 
date of the recording of the purportedly “defective” 
document.  

Statutory Remedies to the Rescue 
Over the past several years, we have witnessed several 
amendments to our statutes expanding the curative 
measures for issues raised by lenders’ failure to comply 
with due execution requirements.  

The Sufficiency of any Bank Officer’s Signature  
Today, most due execution defects are “contemporary” and 
we don’t have the luxury of 10 years’ passage of time as a 
cure.  In 1992, G.L.c. 183, §54B (the “Discharge Statute”) 

was amended to streamline due execution authority for 
discharges, partial releases and assignments of mortgages 
and, thereafter, any person employed by the lender could 
sign these instruments. 

In 2006, we benefited from sweeping reform to the 
Discharge Statute.  Among the improvements was the 
further expansion of any bank officers’ authority to sign 
mortgage subordinations and powers of attorneys for the 
purpose of foreclosing a mortgage held by any such holder 
and executing any instrument necessary for that purpose, 
thereby eliminating the need for a vote or corporate 
resolution. 

The Power of Attorney in Pre- and Post-
Foreclosure Situations 
We commonly see the mortgagee (the “Principal”) granting 
a power of attorney (the “POA”) to its servicer, who, in 
turn, signs the foreclosure deed and affidavit.  Another 
common occurrence is for the Principal to grant a POA to 
certain named individuals of a given law firm to make 
entry and take possession of the property encumbered by 
the Mortgage on its behalf.  This is the type of pre-
foreclosure POA which was contemplated by the drafters 
of the revisions to Chapter 183, Section 54B enabling any 
corporate officer or agent of the Principal to sign the POA.   

The pre-foreclosure liberal due execution authority reverts 
to the more rigorous requirements when dealing with post-
foreclosure transactions.  Therefore, POAs for the sale of 
Real Estate Owned Property (i.e., property being sold out 
of the foreclosing Mortgagee who has taken back the 
property at the foreclosure sale) (“REO Properties”) must 
comply with “conventional” due execution authority 
requirements such as G.L.c. 155, §8: corporate 
presidents/vice presidents and treasurers/assistant treasurer 
have unquestioned authority when signing a document 
jointly; anything less results in the additional requirement 
of a vote or a corporate resolution. 

Primary and Secondary POAs, Delegation 
Considerations 
When dealing with POAs, another frequent consideration is 
whether the agent under a POA is authorized or 
empowered to further extend his or her power to a 
secondary party.  For example, authority is given by Bank 
A to Attorney in Fact A to act in its stead.  Attorney in Fact 
A then grants a POA to B to make an Entry on behalf of 
Bank A.  Did the POA in question grant the Attorney in 
Fact the power to further delegate?  We often see “with full 
power of substitution” or “to XYZ Bank, and/or its agents” 
as the customary phraseology.  Absent this or similar 
language, one has a difficult time defending the 
enforceability of any document signed as an Attorney in 
Fact of an Attorney in Fact. 

A 
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The Failed Lender: Been There Done That 
For those among us who survived the late 1980s and the 
early 1990s, the next topic of discussion will feel 
uncomfortably familiar, and for those among our readers 
who are new to these financially bumpy rides … buckle up!  
Following is a primer on failed lending institutions. 

Mortgage Company or Banking Institution? 
There are two basic categories into which lenders can be 
divided: mortgage companies and banks.  When these 
institutions fail, careful attention must be paid to their 
metamorphosis into entities which carry out the process of 
discharging or foreclosing loans and selling REO 
Properties. 

Failed Mortgage Companies and Bankruptcy  
A failed mortgage company typically results in its 
bankruptcy.  As the bankrupt in question is an entity, as 
opposed to a natural person, two types of bankruptcy 
“chapters” are available: 

Chapter 7, liquidation, involves the appointment of a 
Trustee, who alone is authorized to deal with the 
bankrupt’s assets and ultimately wind up all of the 
company’s business affairs; or 

Chapter 11, reorganization, allows a Debtor in Possession 
or its Trustee to continue business in the ordinary course, 
thereby enabling the restructuring of an entity and ongoing 
business of the estate with the bankruptcy court approved 
plan.  

When obtaining a payoff and discharge from a lender in 
bankruptcy, if a Trustee was appointed, it is the Trustee 
from whom all correspondence and documentation must 
originate.  When dealing with the Debtor in Possession in a 
reorganization, the Bankruptcy Court typically issues a 
standing order whereby the Debtor in Possession is 
authorized to transact all of its day-to-day operations in the 
ordinary course of business; thus, the acts of executing 
discharges, assignment, subordinations, foreclose 
deeds/affidavits, entries, deeds in lieu of foreclosure, short 
sale agreements, etc., are all customary and standard due 
execution considerations that need to be addressed.  

Failed Banks  
When dealing with an insolvent bank, you will want to see 
the appointment and acceptance of the FDIC as the bank’s 
Receiver or Conservator.  Once appointed, the FDIC takes 
over all aspects of operation.  When reviewing due 
execution authority for a signatory on behalf of the FDIC, 
the standard requirements apply; discharges, assignments, 
subordinations and powers of attorney relating to 
foreclosures may be signed by any bank officer or agent. 

Post-foreclosure deeds and powers of attorney must be 
signed by a president/vice president and treasurer/assistant 
treasurer, or alternatively, by an officer duly authorized by 
a vote since the FDIC is a corporation.  Keep in mind that 
the POA that worked for the agent in question to act on 
behalf of the FDIC for foreclosure proceedings may not be 
valid for post-foreclosure sale documents as the POA must 
be executed by president/vice president and treasurer/ 
assistant treasurer, or alternatively pursuant to a vote or 
corporate resolution. 

Conclusion 
When last minute documents finally arrive on your desk for 
the short sale closing scheduled to take place yesterday or 
other extremely time sensitive circumstances, take the time 
to review who is signing on behalf of whom and ascertain 
if there is sufficient authority in place to comply with due 
execution considerations.  As always, we encourage you to 
contact us to review these and other title concerns. 

Foreclosure Rescue Scams 
– Craig J. Celli 

Massachusetts State Manager 

Credit to Paul E. Swenson, Connecticut State Underwriting 
Counsel 

oreclosure rescue scams are on the rise in 
Massachusetts, New England and the country.  Con 

artists acting as phony “mortgage counselors” with sham 
mortgage-rescue and credit-repair scams are targeting 
homeowners having problems meeting their monthly 
mortgage obligations.  The scam is generally referred to as 
“equity skimming” mortgage fraud.  Numerous states have 
passed legislation making such scams illegal and subject 
the perpetrators to criminal and civil penalties.  

In these “rescue” scams, the con artists promise to save the 
borrower’s home from foreclosure, when actually they are 
intent upon stealing title to the home or the equity 
accumulated therein.  Here are some examples of reported 
predatory scams: 

• The foreclosure prevention specialist: The specialist is 
really a phony counselor who charges hefty fees in 
exchange for making a few phone calls or completing 
some paperwork that a homeowner could do for him or 
herself. 

• The lease/buy back: Homeowners are deceived into 
deeding title to the home to a scam artist, who allows 
the homeowner to remain in possession as a renter so he 
can eventually buy it back.  But the buy-back terms are 
so demanding they are impossible to meet.  The 
homeowner is evicted, and the “rescuer” walks off with 
the equity. 

F
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• The bait and switch: Homeowners think they are 
signing documents to bring their mortgage current, 
when actually they are signing over the deed to their 
home.  They do not realize the scam until they get the 
eviction notice. 

Attorneys must be extremely cautious in counseling clients 
in this regard and also closing any transaction that may be 
part of one of these schemes.  If you contact one of these 
“rescue” companies, they will seek to convince you that 
they are providing a public service by helping a 
homeowner in default.  In fact, they are only helping 
themselves steal the equity out of the property. 

If a foreclosure consultant approaches you or if a client is 
working with one, do not agree to close or insure the 
transaction without first contacting State Underwriting 
Counsel for Stewart Title Guaranty Company. 

While it is not always easy to determine whether a 
foreclosure rescue scam is being attempted, there are 
certain telltale signs, which may indicate that an improper 
“rescue” is in the works.  These include: 

• Beware of any sale transaction in which the seller is 
remaining in possession of the property after closing. 

• Watch for any sale transaction in which the existing 
debt is not being paid off and the seller is not being 
specifically released by the lender. 

• Look out for any “creative” transactions including those 
with leaseback arrangements or equity participation. 

• Be cautious in any transactions in which a foreclosure 
notice has been filed or you otherwise know that the 
loan is in default. 

• Consider excessive fees to a third party to be another 
red flag. 

Three Quick Tips to Help Avoid Future 
Claims 

– Margaret M. Fortuna 
Underwriting Counsel 

ne of the by-products of the current foreclosure 
market is an increase in the number of claims for all of 

the title insurance companies.  I am regularly asked what 
the more frequent claim issues are that Stewart receives, 
and what can be done by agents in order to avoid these 
issues.  There is no single answer to these questions.  
However, I have put together a list of three things to keep 
mind which should help you discover and address these 
issues before they become a claim. 

1.  Exhibit A Legal Description to Mortgage 
We get quite a few claims each month from foreclosure 
attorneys who claim they cannot go forward with their 
foreclosure sale because of an error in the legal description 
to the insured mortgage.  They generally insist that we 
either obtain and record a confirmatory mortgage from the 
mortgagor who is currently in foreclosure or file a 
reformation action in Land Court in order to resolve the 
description issue.  What can you do to try to avoid this type 
of situation? 

Have someone double check the Exhibit A legal 
descriptions prior to the recording of the mortgage in 
question.  Does the mortgage encumber the correct 
property?  Are all of the parcels included?  Are the metes 
and bounds correctly listed? 

Also, at the end of the Exhibit A description to the 
mortgage you may wish to incorporate a title reference 
sentence.  REBA Title Standard 27, Item 3, indicates that 
“[m]issing bounds, errors in direction or distance, and 
ambiguous descriptions are cured by reference to a specific 
lot on a recorded plan or by a title reference to a deed 
containing an adequate description.”  For example, you 
could use the following: 

“Being the same premises conveyed by deed from ______ 
to _____ dated _____ and recorded with _____ Registry of 
Deeds on _____ at Book _____, Page ____.”  

It may sound simple, but implementing this procedure 
could help prevent a situation which could potentially 
require the filing of a reformation action in the future. 

2.  HELOC Mortgages/Closing Lines of Credit 
Another costly issue that can be avoided is open lines of 
credit.  We have been dealing with a few situations where 
prior lines of credit were paid off but remained open and 
were used again by the borrower.  What can you do to try 
to avoid pitfalls in this type of situation? 
 
Scenario 1: You are handling a sale transaction or a 
refinance where the line of credit is to be paid off and 
closed in connection with your closing. 
 
When you are paying off a line of credit mortgage have the 
seller/borrower execute and submit to the lender an 
authorization to freeze the line of credit account.  Confirm 
with the lender at the time you make your request for a 
payoff statement that the lender has this authorization in 
their possession.   Have the seller/borrower also execute an 
authorization to close the account — often times lenders 
will include this authorization as part of the payoff 
statement — and submit the fully executed authorization 
form to the lender with your payoff funds.  Follow up with 
the lender to confirm that the payoff has been received, the 
line of credit account has been closed and the discharge 
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will be issued.  By having the authorization to freeze the 
account in place at the time the payoff is requested any 
checks which may have been written by the seller/borrower 
between the time the payoff statement was provided and 
the time when the payoff funds and authorization to close 
the account were received will be caught by the lender.   
 
Scenario 2: You are handling a refinance where the 
borrower is keeping the line of credit account. 
 
If the new lender permits the borrower to keep his/her 
existing line of credit in place, the new lender will require 
that the holder of the prior line of credit execute a 
subordination agreement, which must properly subordinate 
the prior line of credit mortgage to the new mortgage, and 
be recorded with the appropriate Registry of Deeds.  Since 
mortgages are often assigned, you will want to obtain and 
record a subordination agreement even if the prior holder 
of the line of credit mortgage is also the current lender 
involved in your new transaction. 

3.  Obtain and Record Attorney in Fact Affidavits 
along with Powers of Attorney 
If you are accepting a deed or mortgage that is executed 
pursuant to a power of attorney, you should not only be 
obtaining, reviewing and recording the power of attorney in 
question, but you should also obtain and record an 
Affidavit from the Attorney in Fact, which states that at the 
time of the transaction in question, the attorney in fact had 
no knowledge of the termination of the power of attorney 
by reason of death, disability or incapacity of the principal.  
This Affidavit should be issued in accordance with G.L.c. 
201B, §5 which states the following:  

Chapter 201B: Section 5. Good faith reliance; 
knowledge of termination of power  

As to acts undertaken in good faith reliance thereon, 
an affidavit executed by the attorney in fact under a 
power of attorney, durable or otherwise, stating that 
he did not have, at the time of exercise of the power, 
actual knowledge of the termination of the power by 
revocation or of the death, disability or incapacity of 
the principal shall be conclusive proof of the 
nonrevocation or nontermination of the power at 
that time.  If the exercise of the power of attorney 
requires execution and delivery of any instrument 
that is recordable, such affidavit when authenticated 
for record shall be likewise recordable.  This section 
shall not affect any provision in a power of attorney 
for its termination by expiration of time or 
occurrence of an event other than express 
revocation or a change in the capacity of the 
principal.  

REBA drafted Form 1 entitled “Affidavit Regarding Power 
of Attorney” to be used in this type of scenario, and I refer 
you to the same.  If you are handling a transaction which 

involves the use of a power of attorney and the 
accompanying attorney’s affidavit with respect to the same 
and you have any questions, please feel free to contact a 
member of your Stewart Underwriting Team. 

I Never Thought of That 
– Gary F. Casaly 

Special Counsel 

onveyancing is like a mine field: if you don’t watch 
carefully you might make a tragic mistake.  

Continuing on with Margaret’s points regarding avoiding 
claims, here are two scenarios that might cause the 
conveyancer to say, “Gee, I never thought about that!” 

The Evaporating Easement 
So there you are, looking at the title to property on Smith 
Street, Anywhere, Massachusetts.  It’s a nice little piece of 
property, nestled in among the trees and down near a lake.  
It’s remote — the kind of property that everyone wants to 
own.  It even has a long driveway that goes over the 
neighbor’s property that’s on Jones Street and provides 
direct access to the garage.  Direct access to the garage?  
Neighbor’s property?  Let’s take a closer look here — do 
we have an easement? 

You shuffle through the pages of the abstract and find the 
deed into the present owner.  “Ah-ha,” you exclaim, “there 
is it — right in the deed — a reference to the benefit of an 
easement for access and egress.”  Of course, that’s not 
enough — you have to make sure that the easement over 
the neighbor’s property was properly created.  More 
shuffling.  Eventually, a deed is discovered in the abstract 
where a prior owner of the servient (neighbor’s) property 
granted an easement to a prior owner of the dominant (our) 
property.  The easement is not a road or way on a plan, but 
was created in a deed by describing a strip of land that 
provided the necessary access to the garage.  (Remember, 
our property is on Smith Street, but the easement is for 
convenience in getting to the garage more directly.)  The 
examiner was astute enough to examine the title to the 
servient estate to establish that the prior owner could grant 
the easement and to determine the quality of the title when 
the grant was made.  Shuffle, shuffle, shuffle.  Yes, it looks 
like the easement was indeed created properly and became 
an appurtenant right to our property at that time.  Lookin’ 
good! 

Once the easement was created there was no need for the 
examiner to keep running the servient estate’s title — any 
more that he or she would run the title (except for taxes) of 
any grantor after a conveyance had been made — so the 
abstract stops with regard to the servient estate’s title after 
the easement was granted.  Of course, however, the title to 
the dominant (our) property on Smith Street is run out and 
it appears from the abstract that nothing happened that 

C
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would adversely affect its title or the continued existence of 
the easement servicing our property once the easement had 
been “forged” and made appurtenant to it.  Or, was there? 

The examiner’s stopping of the examination of the servient 
estate after the easement was granted is not uncommon 
procedure.  After all, once the neighbor’s predecessor in 
title granted the easement there was nothing that the 
grantor or any subsequent owner of the servient estate 
could do to affect it — the concept of “giveth and taketh 
away” is limited to the Supreme Being.  In other words, if 
the grantor or any subsequent owner of the servient estate 
mortgaged it, went into bankruptcy or even failed to pay 
the real estate taxes that would not affect the easement.  
(G.L.c. 60, §45 provides that the premises conveyed by a 
tax title deed in connection with the enforcement of the real 
estate tax lien “shall also be subject to . . . all easements . . . 
lawfully existing . . . .”) 

But something curious could happen that could affect the 
easement without our knowing it — or at least noticing it.  
It would be possible hypothetically that the owner of the 
dominant (our) property could have acquired the servient 
estate after the easement had been created and thereby have 
caused a “merger” of the easement (one cannot have an 
easement over his or her own property).  This acquisition 
could have been by the present (our) owner or a prior 
owner of our property after the easement was granted.  
People routinely acquire adjacent properties, especially 
those that might enhance the value of their own property, 
or provide even more privacy.  Having an easement over 
adjoining property is a valuable right, but owning the 
property outright is more valuable, because then it can be 
used for many purposes. 

Okay, so someone who owns (or owned) the dominant 
estate bought the servient estate.  So what?  The easement 
may be gone but the adjacent property over which it ran is 
now under the control of the owner of the dominant 
property.  There’s only one thing: you don’t know o f this 
acquisition (the examiner didn’t run the servient estate after 
the easement was granted), or perhaps you didn’t notice it.  
This small fact is going to cause some problems, as we 
shall see.  Remember, the deed (easement) from the owner 
of the servient property to the owner of the dominant 
property is not part of the examination in the abstract — 
the examiner stopped running the servient property after 
the easement was granted.  The only way the acquisition 
would be picked up is if the examiner was running the 
present owner — and every prior owner — of the dominant 
estate in the grantee index.  Highly unlikely. 

In our hypothetical story it just so happened that after the 
servient estate had been acquired it was just as quickly sold 
to someone else by way of a deed that neither mentioned 
nor reserved the easement that had previously benefited the 
dominant estate.  (People who acquire adjacent properties 

don’t always do it to enhance the value of their own 
property, or provide more privacy; some do it for profit.) 

So, the easement merged upon the acquisition of both 
properties by a common owner and was not “revived” 
when the common owner parted with the title to what was 
once the servient estate.  The purchaser of this parcel 
would not be subject to the easement because the 
(common) owner could not derogate from his own grant.  
And the exception to this rule announced in Scagel v. 
Jones, 355 Mass. 208, 243 N.E.2d 908 (1969) — that when 
retained property would otherwise be landlocked upon the 
conveyance of part of the common land the grantor will be 
entitled to a right of passage over the conveyed property — 
does not apply because our property on Smith Street would 
not be landlocked even without the easement: the easement 
was for the convenience of direct access to the garage, and 
was not the only access to the property.  So, after this 
acquisition of the servient estate and its subsequent sale out 
our property on Smith Street is back in its original 
condition before the easement was granted — it is 
easementless. 

Back to the abstract.  Each deed in the chain of title to our 
property mimicked the one before it — each contained a 
reference to an easement being appurtenant to the property 
even though at some point these references were incorrect 
— including the deed into the present owner.  We saw that 
the examiner had checked out the creation of the easement 
but then no longer paid attention to what happened to the 
title of the servient estate.  All standard conveyancing 
practice.  Even running the owner of our property might 
not have discovered the deed out of what was once the 
servient estate — even though the entry would be in the 
grantor index — because it would have referenced property 
on “Jones Street” as the land affected, and our property is 
on Smith Street. 

But maybe we should have picked up — and looked at — 
that deed to property on Jones Street.  True, it has a 
different street address than our property, but Houghton v. 
Rizzo, 361 Mass. 635, 281 N.E.2d 577 (1972) cautions us 
to look at all deeds out by any particular grantor, if for no 
reason other than to determine whether by reciprocal 
provisions the grantor has or has agreed to impose 
limitations or servitudes on his retained land. 

Where’s Your Better Half? 
John purchased property in his own name.  The deed to 
John stated that he held the property as a homestead.1  
When John showed up a few years thereafter at the bank 
                                                           
1 This is a valid way of creating a homestead.  Most homesteads 
are created by a separate declaration of the owner, but the statute 
(G.L.c. 188, §2) provides also that  a homestead may be acquired 
by a grantee in a deed where the property “is designated to be 
held as such . . . in the deed of conveyance by which the property 
is acquired.” 
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attorney’s office to refinance his home the bank lawyer 
required John to sign a separate release of homestead, 
which was recorded along with the mortgage.  A new 
homestead was recorded immediately thereafter.  What 
mistakes might the bank lawyer have made here? 

identify John as a “single person.”  Once the homestead 
hits the record, even where title is in just one person, the 
homestead needs to be dealt with as mentioned above.  
This is no different than what was required years ago when 
dower and curtesy were in force: if an individual was 
conveying property a recitation as to the grantor’s marital 
status would be included if no person identified as a spouse 
joined in the conveyance in that capacity.  In fact, even if 
the deed into John stated that he was a single man, the 
same approach would be necessary because he could have 
married after he took title. 

The separate release of the homestead is a “red herring” — 
it compromises John’s protection under the homestead but 
it is only one of the mistakes that the bank lawyer made.  
We’ll get to the other one later.  Under G.L.c. 188, §7 the 
release of the homestead by John by a separate document 
had the effect of wholly terminating any existing protection 
that John had acquired by reason of the homestead in the 
first place.  Moreover, re-declaring the homestead, 
although it put a homestead back in place, it did not undo 
the damage that the release had accomplished — it simply 
reinstated rights as of the time of the re-declaration — and 
it allowed creditors who had been “held at bay” to flood in, 
because the new homestead only provides protection 
against debts contracted after the new homestead was 
declared.  

Where’s the Mortgage Now? 
You probably think I’m going to write about missing 
assignments that plague titles just as much as missing 
discharges do.  But I’m going to focus on a different issue 
concerning mortgages where it may appear that the 
mortgages are gone when they are not. 

The issue is that which concerns the possible revival of a 
subordinate mortgage that was “foreclosed out” by the 
enforcement of a superior one.  This rule of revival is based 
upon the theory of estoppel by deed, which operates where 
warranty covenants are present in an instrument.  Mortgage 
covenants are warranty covenants which happen to have a 
defeasance clause. 

Obviously, the bank lawyer’s intention here was to assure 
that the homestead would not “trump” the mortgage and 
would be subordinate to it.  Having John sign a separate 
release of the homestead and then declare a new one 
accomplished this but at the expense of John’s protection 
against creditors other than the lender in the refinance. The revival of a mortgage can catch you off guard if you’re 

not paying attention to how the title has developed.  
Essentially revival occurs, for example, where John gives a 
first mortgage to Bank 1 and then gives a second mortgage 
to Bank 2.  Bank1 forecloses its mortgage and necessarily 
wipes out the mortgage held by Bank 2.  However, if John 
reacquires the title the mortgage to Bank 2 will be revived.  
The problem here is not simply that the mortgage to Bank 2 
gets revived, but that it can “trump” an intervening 
mortgage to a subsequent lender.  For example, if after 
Bank 1 forecloses John is able to convince his brother-in-
law to give him the down payment money so that he can 
get his house back by mortgaging the repurchase, the new 
lender involved in John’s reacquisition will find itself 
subject and subordinate to Bank 2’s mortgage, because that 
mortgage will be revived the instant John takes title. 

What the bank attorney should have done was to utilize a 
companion statute, G.L.c. 188, §6.  That law says that if an 
owner of property which is subject to a homestead signs a 
mortgage which contains a release of the homestead2 the 
property shall still have the benefit of the homestead, 
except as against the mortgage.  In other words John’s 
rights with reference to other creditors would not be 
compromised, but with respect to the mortgage his 
homestead would be effectively “subordinated.”  It’s 
possible that the bank attorney may hear from John when 
Macy’s tries to take his home for a credit card debt that he 
incurred before the refinance. 

The other mistake that the bank attorney may have made 
was to forget to ask John if he was married.  There’s 
nothing on the record to indicate that he was married — the 
record is silent on this point — but we all know that if he 
had a spouse, the spouse would have to join in the 
mortgage in order to make any release of the homestead 
effective.  So what should the bank attorney have done 
where the record was “quiet”?  Make it “speak” by doing 
one of two things: ask the question as to John’s marital 
status and then (i) have the spouse, if there is one, join in 
the mortgage or (ii) if there is no spouse, have the mortgage 

The theory of revival is simple, but the trick is to keep an 
eagle-eye focused on the progression of the title after the 
foreclosure.  It’s more than just watching the title as it 
passes from person to person, but now it becomes 
important to keep track of which persons come into title. 

There is an exception to the operation of a revival of a 
subordinate mortgage upon reacquisition by the borrower.  
If the second mortgage stated that it was subject to the first 
then upon a reacquisition of title there will be no revival.  
Huzzey v. Heffernan, 143 Mass. 232, 9 N.E. 570 (1887). 

 

                                                           
2 The mere signature on the instrument is an effective release, and 
actual words of release are unnecessary.  Atlantic Savings Bank v. 
Metropolitan Bank and Trust Company, 9 Mass.App.Ct. 286, 400 
N.E. 2d 1290 (1980). 
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