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First Quarter 2009 Market 
Share Results 

– Craig J. Celli 
Massachusetts State Manager 

ccording to the preliminary market 
share reports from ALTA (American 

Land Title Association), Stewart Title 
Guaranty Company increased its market 
share for the seventh consecutive quarter.  
In June of 2006 (end of the second quarter 
of 2006) Stewart’s Massachusetts market 
share was 8.4%.  At the end of first 
quarter of 2009 — in just three years — 
Stewart has grown to 14.1%. 

As State Manager I would like to thank all 
of our associates in sales, the legal 
departments, technology and agency 
support.  More than that, I would like to 
thank our ever-growing agency base that 
has shown tremendous trust and loyalty in 
Stewart. 

It is my pleasure to continue to serve 
whatever needs you may have.  Please 
contact me with any questions or concerns 
at ccelli@stewart.com or 617-933-2406 
(my direct line). 

Short Sales, Part IV 
– Craig J. Celli 

Massachusetts State Manager 

Hand

he first and most important step in a 
successful transaction is to gain your 

client’s trust.  You must extract accurate 
and vital information. 

ling the Client 

Be sympathetic. 

Your client likely will feel 
embarrassed about their situation.  Be 
understanding and let them know that 
everyone goes through bad times 
occasionally.  Tell them you are there 
to help and that you can only do your 
best job if they disclose all material 
facts to you.  In addition, they need to 
know that the closing attorney will 
need all the information as well so 
they will be able to prepare the most 
accurate estimated closing statement 
possible. 

Extract the necessary information. 

• Full disclosure about how delinquent 
their payments have become and 
whether or not they are in foreclosure. 

• Full disclosure about how delinquent 
their property taxes are. 

• Do they have an escrow account with 
their lender? 

• Are there liens and judgments that 
may attach to the property, including 
child support, creditor judgments, 
lawsuits, IRS and FTB liens? 

• Are there possible additional 
ownership interests in the property 
(unrecorded deeds or possible spousal 
interest)? 

• Are they presently in bankruptcy or do 
they plan to file bankruptcy in the 
immediate future? 

Gathering Required Documentation 

There is a long, but manageable, list of 
documents that must be compiled before a 
lender will consider the case. 

A 
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• Hardship letter 

• Completed financial statement 

• Documents proving hardship 

• IRS tax returns for last two years 

• Pay stubs for last two months 

• Bank statements for past four months 

• Listing agreement 

• Purchase offer 

• Preliminary title report 

• HUD-1 settlement statement or preliminary 
statement 

• Marketing history 

• Written notice from all junior lien holders 

Approaching the Lender 

1)  Be timely.  If you are fortunate enough to work with a 
willing lender, make sure you submit the information 
before they forget they have talked to you.  That is, if 
you talk to them on a Monday, have the information in 
their hands by Friday.  

2) Ask the terms.  Different people with varying 
personalities and policies will prefer the information to 
be submitted in different ways.  Once you have 
collected all the information, call the lender and ask 
how they would like to proceed.  Offer to meet with the 
bank officer handling the matter, and also offer to 
submit the package by mail.  Make it clear that you are 
willing to work on their terms.  

3) Be patient.  It normally takes a lender 10 to 30 days to 
accept or reject a short sale offer.  If you have not heard 
from the lender in 15 days, leave a gentle reminder by 
voice mail. 

4) Be available.  It is entirely possible that, even with all 
your hard work, you will have missed some small part 
of the equation.  Make sure your contact has your full 
and complete contact information, and that you answer 
all phone calls during the evaluation period. 

5) Have a game plan!  If the lender agrees to the short 
sale, they typically give you between 30 and 45 days to 
completely close the transaction.  After this period, the 
lender’s offer will be withdrawn.  Make sure you are 
fully prepared for the offer to be accepted.  In the case 
of short sale, you will often be working with the 
buyer/investor throughout the entire process.  If you 
have a buyer at the beginning, make sure the details of 
the transaction are agreed upon by all parties before you 
ever approach the lender.  Do not wait until this stage to 
aggressively seek a buyer.  You should always have a 
buyer secured before the paperwork is submitted to the 
lender. 

Title Tips 
– Melanie Kido 

Underwriting Counsel 

uestion:  The Seller wants to execute the Deed under 
Power of Attorney.  Is this acceptable? 

Answer:  As long as the Power of Attorney authorizes the 
Attorney in Fact to sell real property and to execute and 
deliver a deed, the Deed may be executed under the Power 
of Attorney.  That being said, careful review of the Power 
of Attorney is necessary.  Things to be mindful of are: 

(i) Whether or not the Power of Attorney is durable (i.e., 
does it survive the disability and/or incapacity of the 
Principal?) 

(ii) Is the Power of Attorney effective at the time of the 
conveyance (i.e., the Power of Attorney should be 
carefully reviewed to make sure that it is not a 
“springing Power of Attorney” — one that does not 
“spring” into effect until some event/occurrence, 
usually the incapacity of the Principal, which would 
require a Certification by a Physician as to the 
disability/incapacity of the Principal). 

Keep in mind that a power of attorney that permits the 
attorney in fact to “sell” does not include the power to 
mortgage. 

The original Power of Attorney, together with the original 
Affidavit Regarding Power of Attorney (sometimes also 
referred to as an Affidavit of Non-Revocation), should be 
recorded with the Deed.  See G.L.c. 201B, §5 for the 
requirements of the accompanying affidavit. 

Question:  I have a Deed executed under a Power of 
Attorney by the Attorney in Fact to himself.  The Power of 
Attorney authorizes the Attorney in Fact to sell the 
property and to execute and deliver a Deed.  Is this 
acceptable? 

Answer:  Under this situation where self-dealing is 
involved, a Deed executed under a Power of Attorney by 
the Attorney in Fact to himself may only be accepted if the 
Power of Attorney specifically authorizes self-dealing.  
When in doubt, please forward the Power of Attorney to 
the Legal Department for further review and approval. 

Question:  I have a Deed that has an acknowledgement 
date after the date of its execution.  How do I resolve this 
issue? 

Answer:  REBA Title Standard No. 16: Acknowledgments 
provides as follows: 

Q
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1. An acknowledgement dated before or after the date of 
execution appearing on the instrument (regardless of 
length of time) is not on that account defective. 

Comment 

See Dresel v. Jordan, 104 Mass. 407 and Ashkenazy v. 
R.M. Bradley & Co., 328 Mass. 242, 103 N.E.2d 251 as to 
prior dates.  See Smith v. Porter, 76 Mass. (10 Gray) 66 as 
to later dates.  See also M.G.L. c. 184, §24 for 
acknowledgements over 10 years old. 

Question:  What other requirements concerning 
acknowledgments should I be aware of? 

Answer:  REBA Title Standard No. 16 sets out other 
important requirements, namely: 

2. An acknowledgement 

(a) by either spouse alone to a deed of property held as 
tenants by the entirety 

or 

(b) by one of the partners as an individual to a deed from a 
partnership 

or 

(c) by an executing officer thereof, as an individual, to a 
deed from a corporation  

is not on that account defective provided such person is not 
a grantee. 

Comment 

See M.G.L. c. 183, §§30 and 31, and M.G.L. c. 108A, §§9 
and 10.  But see Gordon v. Gordon, 8 Mass.App.Ct. 865, 
398 N.E.2d 497, as to acknowledgment by wife on deed 
from husband and wife to wife. 

3. An acknowledgement taken in another state before a 
notary public without a notarial seal or stamp is 
impressed or affixed to the instrument and without any 
certificate of authority is not on that account defective. 

Comment 

See M.G.L. c. 183, §30 and Ashkenazy v. R.M. Bradley & 
Co., 328 Mass. 242, 103 N.E.2d 251. 

4. An acknowledgement taken outside of the United States 
may be made 

(a) before a notary public or justice of the peace provided 
that the identity and office of the notary public or 
justice of the peace are authenticated by a certificate 
described in M.G.L. c. 183, §33, sometimes called an 
“apostille”; issued by the competent authority of the 
country from which the document emanates.  The 
apostille need not be in English 

or 

(b) before a commissioner appointed by the governor of the 
Commonwealth of Massachusetts pursuant to M.G.L. c. 
222 

or 

(c) before an ambassador, minister, consul, vice consul, 
charge d'affaires or consular officer or agent of the 
United Stated accredited to the country where the 
acknowledgment is made, provided that it is certified 
by him/her under his/her seal of office.  

or 

5. Persons serving in or with the armed forces of the 
United States, or their dependents, wherever located, 
may acknowledge any instrument before any 
commissioned officer in the active service of the armed 
forces.  Such instrument must contain a statement that 
the person executing the instrument is serving in or 
with the armed forces, and in either case shall include 
the serial number of the person serving. 

Comment 

See M.G.L. c. 222 §11. 

6. An acknowledgment the form of which substantially 
conforms with M.G.L. c. 183 §§29, 30, 33 and 42 or 
M.G.L. c. 222, §11 and applicable case law but does 
not strictly comply with Executive Order 455 (03-13) is 
not on that account defective. 

Comment 

Executive Order 455 (03-13) imposes on notaries 
commissioned in Massachusetts requirements including 
mandatory forms of acknowledgment, procedures for 
verifying identity of parties and taking acknowledgments, 
and requirements for record-keeping.  Failure to comply 
with this Order does not affect the validity or recordability 
of deeds and other instruments. 

Credit(s) 

Adopted November 11, 1974 

Amended May 15, 2000 (To correct grammar in paragraph 
2 and to delete apparent requirement of a seal for out-of-
state notary in paragraph 3.) 

Amended May 10, 2004 (To add paragraphs 4, 5 and 6 and 
related Comments) 

Copyright, The Real Estate Bar Association for 
Massachusetts 

Question:  I have a Deed which contains the “old” 
acknowledgment clause rather than the “new” 
acknowledgment clause.  Do I need a Confirmatory Deed? 
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Answer:  No.  Failure to comply with Governor Romney’s 
Executive Order 455 (03-13) Standards of Conduct for 
Notaries Public does not affect the validity of recordable 
documents.  (See REBA Title Standard Clause 6 above.) 

Question:  I have a Deed that is being executed in a 
foreign country.  Is this acceptable? 

Answer:  REBA Title Standard No. 16, cited above 
addresses this question.  The basis of the title standard is 
M.G.L.A. 183 §30, that provides as follows: 

“The acknowledgment of a deed or other written 
instrument required to be acknowledged shall be by one or 
more of the grantors or by the attorney executing it.  The 
officer before whom the acknowledgment is made shall 
endorse upon or annex to the instrument a certificate 
thereof.  Such acknowledgment may be made 

(a) If within the commonwealth, before a justice of the 
peace or notary public. 

(b) If without the commonwealth, in any state, territory, 
district or dependency of the United States, before a 
justice of the peace, notary public, magistrate or 
commissioner appointed therefor by the governor of 
this commonwealth, or, if a certificate of authority in 
the form prescribed by section thirty-three is attached 
thereto, before any other officer therein authorized to 
take acknowledgments of deeds. 

(c) If without the United States or any dependency thereof, 
before a justice of the peace, notary, magistrate or 
commissioner as above provided, or before an 
ambassador, minister, consul, vice consul, charge 
d'affaires or consular officer or agent of the United 
States accredited to the country where the 
acknowledgment is made; if made before an 
ambassador or other official of the United States, it 
shall be certified by him under his seal of office.” 

Note the following concerning the foregoing statute: 

If the Deed is executed at the United States Embassy in the 
country of execution, nothing further is required. 

If the Deed is executed by a Notary Public in the country of 
execution, the Deed will need to be accompanied by an 
Apostille, a Certificate issued by the competent authority of 
the country from which the document emanates which 
authenticates the identity and office of the notary public or 
justice of the peace pursuant to M.G.L. c. 183 §33.  (For a 
model Certificate, see Land Court Guideline No. 2.) 

If the Deed or acknowledgment is in a foreign language, a 
certified translation must be attached to the Deed and 
recorded therewith. 

Mechanics Liens 
– Gary F. Casaly 

Special Counsel 

he term “mechanics liens” refers to liens by persons 
and entities constructing, improving and demolishing 

real estate.1  Actually there are basically two types of 
mechanics’ liens — those that are related to labor (only) 
and those that relate to written contracts that can include 
services for labor, materials and other associated costs.  
These liens are covered by G.L.c. 254 and the aspects of 
these liens — including their creation, perfection, 
continuation, enforcement and dissolution or termination 
— will be the subject of this article.  The purpose of this 
article is not so much to instruct how to collect amounts 
due for work done on real estate, but rather to lay a 
foundation for the conveyancer so that he or she may spot 
the salient facts that will rid (or plague) a title of these 
liens. 

In this article there will be references to the “new” law – 
one that was passed in 1997 that wholly revamped the rules 
concerning these types of liens — and the “old” law (the 
pre-1997 statute).  The “old” law is for the most part 
irrelevant to today’s mechanics’ liens but it and the cases 
that were decided under its provisions are instructive for 
purposes of highlighting some changes to the statute that 
occurred in 1997 and helping to understand how 
mechanics’ liens work generally.   

The three main sections of the statute that have to do with 
the types of mechanic’s liens covered by this article are 
sections 1, 2 and 4.  Section 1 has to do with liens for labor, 
section 2 has to do with written contracts concerning a 
general contractor, and section 4 has to do with written 
contracts concerning subcontractors (which includes 
contractors dealing directly with the general contractor and 
those further down the chain dealing with other 
subcontractors).  Here are the relevant portions of those 
three sections: 

Section 1 

A person to whom a debt is due for personal labor 
performed in the erection, alteration, repair or 
removal of a building or structure upon land or 
improvement or alteration to real property, by virtue 
of an agreement with, or by consent of, the owner of 
such building or structure, or of a person having 
authority from or rightfully acting for such owner in 
procuring or furnishing such labor, shall, under the 
provisions of this chapter, other than section four, 
have a lien upon such building or structure and upon 

                                                           
1 There are other types of mechanics’ liens concerning other types 
of property, including personal property (automobiles, for 
example), intellectual property and so forth, but those liens are 
beyond the scope of this article. 

T
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such interest in such real property, land, building, 
structure, or improvement owned by the party 
authorizing or consenting to said work, for not more 
than thirty days’ work actually performed for the 
ninety days next prior to his filing a statement as 
provided in section eight. 

Section 2 

A person entering into a written contract with the 
owner of any interest in real property, or with any 
person acting for, on behalf of, or with the consent 
of such owner for the whole or part of the erection, 
alteration, repair or removal of a building, structure, 
or other improvement to real property, or for 
furnishing material or rental equipment, appliances, 
or tools therefor, shall have a lien upon such real 
property, land, building, structure or improvement 
owned by the party with whom or on behalf of 
whom the contract was entered into, as appears of 
record on the date when notice of said contract is 
filed or recorded in the registry of deeds for the 
county or district where such land lies, to secure the 
payment of all labor, including construction 
management and general contractor services, and 
material or rental equipment, appliances, or tools 
which shall be furnished by virtue of said contract.  
Said notice may be filed or recorded in the registry 
of deeds in the county or registry district where the 
land lies by any person entitled under this section to 
enforce a lien, and shall be in substantially the [form 
specified in the statute].  

Such person may file or record the notice of 
contract at any time after execution of the written 
contract whether or not the date for performance 
stated in such written contract has passed and 
whether or not the work under such written contract 
has been performed, but not later than the earliest 
of: (i) sixty days after filing or recording of the 
notice of substantial completion under section two 
A; or (ii) ninety days after filing or recording of the 
notice of termination under section two B; or (iii) 
ninety days after such person or any person by, 
through or under him last performed or furnished 
labor or materials or both labor and materials.  

Section 4 

Whoever furnishes labor, including subcontractor 
construction management services, or who furnishes 
material, or both labor and material, or furnishes 
rental equipment, appliances or tools, under a 
written contract with a contractor, or with a 
subcontractor of such contractor, may file or record 
in the registry of deeds for the county or district 
where such land lies a notice of his contract 
substantially in the [form specified in the statute].  

* * * * * 

Such person may file or record the notice of 
contract at any time after execution of the written 
contract whether or not the date for performance 
stated in such written contract has passed and 
whether or not the work under such contract has 
been performed, but not later than the earliest of: (i) 
sixty days after filing or recording the notice of 
substantial completion under section two A; or (ii) 
ninety days after filing or recording of the notice of 
termination under section two B; or (iii) ninety days 
after the last day a person entitled to enforce a lien 
under section two or anyone claiming by, through or 
under him performed or furnished labor or materials 
or both labor and materials to the project or 
furnished rental equipment, appliances or tools.  

* * * * * 

Upon filing or recording a notice, as hereinbefore 
provided, and giving actual notice to the owner of 
such filing, the subcontractor shall have a lien upon 
such real property, land, building, structure or 
improvement owned by the party who entered into 
the original contract as appears of record at the time 
of such filing, to secure the payment of all labor and 
material and rental equipment, appliances or tools 
which he is to furnish or has furnished for the 
building or structure or other improvement, 
regardless of the amount stated in the notice of 
contract.  Such lien shall not exceed the amount due 
or to become due under the original contract as of 
the date notice of the filing of the subcontract is 
given by the subcontractor to the owner.  

If the person claiming a lien under this section has 
no direct contractual relationship with the original 
contractor, except for liens for labor by persons 
defined in section one of this chapter, the amount of 
such lien shall not exceed the amount due or to 
become due under the subcontract between the 
original contractor and the subcontractor whose 
work includes the work of the person claiming the 
lien as of the date such person files his notice of 
contract, unless the person claiming such lien has, 
within thirty days of commencement of his 
performance, given written notice of identification 
by certified mail return receipt requested to the 
original contractor in substantially the [form 
specified in the statute].  

* * * * * 

The lien for personal labor under section 1 is a “secret” or 
“inchoate” lien, in that it arises when the labor has been (or 
is in the process of being) performed and can be perfected 
retroactively if a timely filing is made under section 8 of 
the statute (discussed below).  It is “secret” as to persons 
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who are dealing with (e.g., taking deeds, mortgages, etc. 
on) the property, but it is not “secret” as to the landowner.  
This is evident from the language in section 1 that persons 
performing work on the property will have a lien “other 
than [under] section four” for labor performed.  The 
persons described in section 4, unlike those described in 
section 2, do not have a direct connection, nor do they 
contract directly with the owner.  The statute’s language is 
for the obvious purpose of preventing “surprise secret 
liens” against the owner of the property on which the lien 
would be claimed for work for which the owner has no 
knowledge.  That’s not to say that subcontractors and sub-
subcontractors can’t have a lien on the owner’s property 
simply because the owner does not know of their existence.  
They can, by recording a notice of contract (but their liens 
arise when that notice of contract is recorded).  But they 
can’t have “secret liens” against the owner’s property that 
will relate back in time. 

In comparison to the section 1 lien, the lien under a notice 
of contract under a written contract under sections 2 and 4 
arises upon the timely recording of the notice of contract, 
and does not “relate back.”  As we shall see, various “time 
limits” must be carefully observed not only in the initial 
creation of these liens but also in “keeping them alive” — 
preventing them from thereafter terminating or dissolving.  
It is important to understand these time limits, not just for 
those who are creating these liens but in our case also for 
conveyancers who have to know when the liens can be 
ignored. 

Let’s take the creation and perfection of the lien for labor 
under section 1.  Once the work has been (or is in the 
process of being) performed, the all-important task of 
recording the statement referred to in section 8 is crucial.  
This statement is essentially an accounting of what is owed 
to the laborer and is the “trigger” that perfects the lien 
(retroactively) for up to thirty days’ work actually 
performed in the ninety days immediately next prior to the 
recording of the statement.  Either jumping the gun 
(recording too soon) or delaying acting (recording too late) 
can have unwanted results.  The recording of the section 8 
statement with respect to these labor liens “closes the 
window” as to what is or can be liened.  Let’s say that a 
laborer begins work on January 2 and during his or her 
work at the site, on January 15, but before the work is 
done, records the section 8 statement; and then he or she 
continues working for another ten days (to January 25).  
The recording of the statement on January 15 will enable 
the laborer to perfect the lien all the way back to January 2, 
but only amounts for work performed immediately prior to 
the recording of the statement will be secured by the lien; 
amounts due for work from January 15 to January 25 will 
not be effectively liened because this work occurred after 
the recording of the statement.  On the other hand, if the 
laborer, during the period of billing and perhaps 
communicating/negotiating with the homeowner for 
payment, fails to take formal action and does not record the 

section 8 statement until May 5, no lien will arise because 
the filing can only “reach back” ninety days, or as far as the 
first part of February, which is after any labor had been 
performed. 

Unlike in the case of a lien for labor, notices of contract — 
the document that gives rise to liens under section 2 and 4 
— do not relate back, but there are nevertheless time 
periods during which these documents must be recorded in 
order for the lien to arise in the first instance.  Also, these 
liens require the recording of section 8 statements (the 
same type of statement as in the case of section one liens).  
The time periods during which both the notices of contract 
and the section 8 statements must be filed are calculated 
differently than in the case of section one liens.  The 
“window” during which these two documents — the notice 
of contract and the section 8 statement — must be recorded 
is anchored in one of three events, namely (i) the recording 
of a statement of substantial completion, (ii) the recording 
of a notice of termination or (iii) the time when work on 
the project ceased. 

Notice of Substantial Completion.  This is a document 
signed by the owner and the general contractor 
acknowledging not that the project is done but that it is 
substantially completed.  This document, if filed, means 
that notices of contract — those of the contractor and any 
subcontractors2 — must be filed within sixty days 
thereafter and that the section 8 statements must be filed 
within ninety days after the recording of the notice of 
substantial completion.  Note something important here: 
the recording requirements for the notice of contract and 
for the section 8, where a notice of substantial completion 
has been recorded, run from the recording of the notice of 
substantial completion and not sequentially as to each 
other.  So, if a notice of substantial completion is recorded 
on March 2, the last day for recording a notice of contract 
would be sixty days from the recording of the notice of 
substantial completion (or May 1) and the last day for 
recording the section 8 statement would be ninety days 
from the recording of the notice of substantial completion 
(or May 31).  The point is, that the ninety-day period for 
recording the section 8 statement is not “tacked on” from 
and after the recording of the notice of contract, but runs 
from the recording of the notice of substantial completion.  
If either of these time periods have expired the notice of 
contract is no longer a lien.  This is important for the 
conveyancer to know in order to calculate when it is “safe” 
to ignore the lien.  See the chart on page 7 for a graphic 
characterization of these time limits. 

 
2 Subcontractors know when the window closes, even though they 
are not parties to the notice of substantial completion, because it 
is incumbent upon the general contractor and the owner to send 
out notices to the subcontractors and to other persons who have 
“identified” themselves as working on the job. 
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Notice of Termination.  This is a document signed by the 
owner only, essentially kicking the general contractor off 
the job.  When this occurs and the document is recorded, 
the owner gives the general contractor notice and, as in the 
case of a notice of substantial completion, notices are sent 
out by the owner and the general contractor to alert others 
(e.g. subcontractors and persons who have “identified” 
themselves) that the window for filing claims will soon 
close.  The “window” here is calculated a bit differently 
than in the case of a notice of substantial completion: This 
document, if filed, means that notices of contract — those 
of the contractor and any subcontractors — must be filed 
within ninety days thereafter and that the section 8 
statements must be filed within one hundred twenty after 
the recording of the notice of termination.  Again, the 
recording requirements for the notice of contract and for 
the section 8 statement, where a notice of termination has 
been recorded, run from the recording of the notice of 
termination and not sequentially as to each other.  See the 
chart on page 7. 

Time When Work on the Project has Ceased.  The 
recording of a notice or substantial completion or of a 
notice of termination marks the time during which a notice 
of contract and/or section 8 statement has to be filed.  
Failure to observe the time requirements for the recording 
of these latter two documents in such a case will dissolve 
any lien.  Just counting on your fingers will tell you if you 
are out of, or still in the woods.  Another benchmark that 
governs when a notice of contract or section 8 statement 
can/must be filed is when work has ceased on the project.  
The time periods are the same as when a notice of 
termination had been recorded — ninety days and one 
hundred twenty days, respectively — but in this instance 
there is no empirical evidence (recording) that the 
benchmark has occurred.  Affidavits from the owner are of 
no avail, as they are not statutorily sanctioned and in any 
event are self-serving.  It becomes evident that without the 
recording of  a notice of substantial completion or a notice 
of termination we are at a disadvantage in calculating the 
“outer limits” as to when a notice of contract or section 8 
statement can/must be filed, and therefore cannot determine 
when the lien has expired.  For remember, the statutes 
(section 2 and 4) tell us that a notice of contract can be 
filed “any time after execution of the written contract 
whether or not the date for performance stated in such 
written contract has passed and whether or not the work 
under such written contract has been performed.”  The 
period is boundless, although it is “capped” by and 
calculated from the time of the recording of the notice of 
substantial completion or notice of termination (both of 
which are easy to establish) and by the amorphous 
benchmark of the time when work has ceased on the 
project, which we cannot determine.   

When we see a notice of contract with no previously 
recorded notice of substantial completion or notice of 
termination we hit a brick wall — we can’t determine if the 

notice of contract is recorded too late to become a lien.  But 
not all is so bleak.  The secret ingredient that generally 
appears of record is the section 8 statement itself.  Whether 
the notice of contract, or even the section 8 statement is 
timely filed or not — or, more accurately, even though we 
may not be able to tell if it was timely filed — the section 8 
statement brings forth a new time element altogether.  Once 
this statement is recorded it’s “off to the races” for the 
lienor.  Sections 5 and 11, working together, help to resolve 
the dilemma.  Section 11 says in pertinent part: 

The lien shall be dissolved unless a civil action to 
enforce it is commenced within ninety days after the 
filing of the statement required by section eight.  

Section 5 says in pertinent part: 

A lien . . . shall be enforced by a civil action 
brought in the superior court for the county where 
such land lies or in the district court in the judicial 
district where such land lies. * * * An attested copy 
of the complaint, which shall contain a brief 
description of the property sufficient to identify it, 
and a statement of the amount due, shall be filed in 
the registry of deeds and recorded as provided in 
section nine within thirty days of the 
commencement of the action, or such lien shall be 
dissolved.  

Note the two requirements imposed by these sections: (i) 
section 11 says that after the section 8 statement is recorded 
and action to enforce the lien must be brought within 
ninety days, otherwise the lien is dissolved and (ii) section 
5 tells us that even if the action is timely brought the failure 
to record a verified copy of the complaint within thirty 
days thereafter will likewise cause the lien to be dissolved.  
The “old” law made similar provisions, including the 
recording of the complaint, but did not specify when the 
recording of the complaint had to take place.  In other 
words, it didn’t specify a time limitation.  See National 
Lumber Company v. Lombardi, 64 Mass. App. Ct. 490 
(2005). 

The importance of the section 8 statement as the “trigger” 
that sets in motion various time limitations cannot be 
underestimated.  Interestingly enough section 4 
(subcontractor liens) actually contains a form of notice of 
contract that provides places to fill in such information as 
contract price, change orders and payments received, but it 
would appear that this is not sufficient to satisfy the 
requirements of section 8, because this latter section states 
that “liens under section . . . four shall be dissolved” unless 
the statement referred to in section 8 is recorded.  Liens 
under section four contain certain financial information, so 
that information and the form it must take must be different 
than that contemplated in section 8, that makes direct 
reference to section four.  
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An important thing to know when it comes to mechanics’ 
liens is “who’s on first,” or in legal jargon, who has priority 
over whom?  As noted, notices of contract become liens 
once recorded — they do not “relate back — so it’s easy to 
establish at the outset whether these liens have priority 
over, or are subordinate to ownership interests and/or 
mortgages of record: if the deed or mortgage is recorded 
and at that time no notices of contract appear of record the 
ownership interest or the mortgage will prevail over a later-
recorded notice of contract.  (In the case of construction 
mortgages, disbursements made after the recording of the 
mortgage can end up subordinate to a later-recorded notice 
of contract — although there is an important exception to 
this — and this is the reason that periodic rundowns, or 
date downs, are performed when these kinds of mortgages 
are used and when disbursements are made in connection 
with them.) Section 1 liens have different rules, and there 
are distinctions between how mortgages and ownership 
interests are treated.  The statute that addresses priorities is 
section 7, which says: 

(a) No lien under section one shall avail against a 
mortgage duly registered or recorded unless the 
work or labor performed is in the erection, 
alteration, repair or removal of a building, structure, 
or other improvement to real property which 
erection, alteration, repair, removal, or improvement 
was actually begun prior to the recording of the 
mortgage. 

(b) No lien under section two shall avail as against a 
mortgage duly registered or recorded to the extent 
of amounts actually advanced or unconditionally 
committed (i) prior to the filing or recording of the 
notice of contract, and (ii) after the filing or 
recording of the notice of contract but within 
twenty-five days after the last day of the period 
stated in an accurate duly executed partial waiver 
and subordination of lien in the form required by 
section thirty-two, except for the amount of 
retainage accurately stated in such partial waiver 
and subordination of lien.  

(c) No lien under section four shall avail against a 
mortgage actually existing and duly registered or 
recorded to the extent of the amount actually 
advanced or unconditionally committed prior to the 
filing or recording in the registry of deeds of the 
notice required by section four.  

(d) No lien under section two or four of this chapter 
shall avail as against a purchaser, other than the 
owner or person acting for or on behalf of, or with 
the consent of, such owner who entered into the 
written contract on which the lien is based, whose 
deed or other instrument of title was duly registered 
or recorded prior to the filing or recording of such 
notices under said section two or four.  

Under paragraph (a) a recorded mortgage will prevail over 
a subsequently recorded lien for labor if the mortgage was 
recorded before the work is started.  This is why “taking a 
peek” at the property at the time of the recording of the 
mortgage is important. 

Under paragraph (b) a recorded mortgage will prevail over 
a subsequently-recorded notice of contract by a general 
contractor with respect to (i) amounts actually advanced or 
unconditionally committed before the notice is recorded 
and (ii) such amounts disbursed in certain cases within 
twenty-five days after the notice is recorded. 

Under paragraph (c) a recorded mortgage will prevail over 
a subsequently-recorded notice of contract by a 
subcontractor with respect to amounts actually advanced or 
unconditionally committed before the notice is recorded.  
(Note that the twenty-five day window is absent in this 
provision.) 

Paragraph (d) is the only one that addresses priorities when 
it comes to ownership interests.  Theses interests, although 
protected from liens thereafter arising under notices of 
contract, enjoy no protection as to liens by laborers. 

With different effects on priority as between ownership 
interests and mortgages in the case of liens filed as notices 
of contracts versus liens for labor, the question would be 
whether persons who record notices of contract could also 
avail themselves of the limited lien protection under 
section 1 for laborers, or whether they would be excluded 
from doing so.  It will be noted that under section 1, which 
governs laborer’s liens, the statute says that a person who 
has performed personal labor in connection with real estate 
“shall, under the provisions of this chapter, other than 
section four, have a lien” on the property for the  personal 
labor.  Section 4 (subcontractor’s liens) is singled out, or at 
least specifically mentioned in section 1. So, it appears that 
subcontractors cannot file both a section 4 and a section 1 
lien. 

Other than the passage of time or the failure of the lienor to 
observe the “time lines” that the statute provides for 
preserving liens, the liens that arise under sections 1, 2 and 
3 can be disposed of, or at least realigned by certain 
positive actions.  These include judicially-imposed 
discharges, voluntary releases, subordination and the 
posting of bonds. 

It goes without saying, and there’s no need for an extensive 
explanation of the court’s authority and ability to dissolve a 
mechanics’ lien.  One thing that should be noted, however, 
is that under section 15A there is a mechanism by which 
the validity or propriety of a mechanics’ lien can be 
established.  This is an important vehicle in cases where a 
lien has been improperly filed or where parties fail or 
refuse to execute documents that they are otherwise 
required to do so. 
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Section 10 provides for the voluntary dissolution of a 
recorded lien.  It provides: 

The lien of any person may, so far as his interest is 
concerned, be dissolved by a notice signed by him, 
stating that his lien is dissolved, filed in the registry 
of deeds where the notice of the contract is filed 
under which contract the lien is claimed. 

This provision is pretty straight forward.  Moreover, 
Section 30, much like G.L.c. 183, §54B concerning the 
execution of mortgage assignments, discharges and related 
documents, identifies those persons who may sign 
documents concerning mechanics’ liens.  The relevant 
portions of the section provide: 

Any notice or other instrument required or 
permitted to be filed or recorded by this chapter . . . 
and executed before a notary public, justice of the 
peace or other officer entitled by law to take 
acknowledgements . . . by a person purporting to 
hold the position of president, vice president, 
treasurer, clerk, secretary, or any assistant to the 
foregoing, principal, partner, proprietor, trustee, 
attorney or other similar position, of the entity 
entitled to record or file such instruments on behalf 
of such entity acting in its own capacity or as a 
general partner or co-venturer, or as assignee, agent 
or authorized representative, shall be binding upon 
such entity and shall be entitled to be recorded or 
filed, and no vote of the entity affirming such 
authority shall be required to permit recording or 
filing.  

A related question concerning the dissolution of liens has 
to do with lien waivers — whether or not a person who has 
a right to file a lien can waive that right and whether a 
person who has already filed a lien can subordinate it.  The 
general rule is that it is against public policy to require a 
person to relinquish his right to file liens, and the statute 
generally prohibits the waiver in advance of these rights, 
but with some notable exceptions.  Section 32 provides: 

A covenant, promise, agreement of understanding 
in, or in connection with or collateral to, a contract 
or agreement relative to the construction, alteration, 
repair or maintenance of a building, structure, 
appurtenance and appliance or other improvement 
to real property, including moving, demolition and 
excavating connected therewith, purporting to bar 
the filing of a notice of contract or the taking of any 
steps to enforce a lien as set forth in this chapter or 
purporting to subordinate such rights to the rights of 
other persons is against public policy and is void 
and unenforceable, but this section shall not apply 
to:  

(1) waivers of liens given by any person named as a 
principal on a lien bond provided under section 

twelve in connection with an interim or final 
payment received by such persons;  

(2) statements by persons entitled to file documents 
under this chapter of amounts due or paid to them;  

(3) dissolutions of liens under section ten;  

(4) partial waivers and subordinations of liens given 
by persons who have filed or recorded notices of 
contract under section two substantially in the [form 
provided in the statute]. 

Paragraph (1) carves out an exception to the general 
prohibition against waiving lien rights and permits the 
principal on those bonds known as “blanket” or “rolling” 
bonds (discussed later on) to give such waivers.   

Paragraph (2) makes it clear that a section 8 statement does 
not violate the prohibition. 

Paragraph (3) indicates that the prohibition does not limit 
the ability of a lienor to dissolve a lien as provided in 
section 10. 

Paragraph (4) introduces a new concept, the partial waiver 
and subordination by general (but not sub-) contractors.  
This waiver, however, is not without limitations: it relates 
only as to (i) amounts paid and (ii) amounts that may 
become due for work done in the twenty-five days 
following the date when the waiver and subordination is 
given.  To this extent the general contractor may waive 
future liens, but only within the limitations dictated by the 
statute.  As noted, a subcontractor or a laborer cannot give 
such a waiver and subordination, as it would be prohibited 
by the statute. 

Another way liens can be disposed of is by the posting of 
bonds.  There are two sections that relate to bonds (sections 
12 and 14), and it’s important not to confuse them or use 
the wrong bond for the wrong situation.  A section 12 bond 
is a “blanket” or “rolling” bond.  It is not a bond that 
addresses or dissolves any particular lien, but is used to 
prevent liens from piling up against the title to the property.  
It can be posted by anyone — most often the general 
contractor and sometimes the owner — in an effort to 
prevent the subcontractors or laborers from “choking” the 
project.  The bond is a substitute for the land, and the 
contractor or owner is the principal, while a surety 
company authorized to do business in Massachusetts joins 
in as the required surety.  This bond does not serve to 
dissolve existing liens, and the “target” bond (discussed 
below) does not serve to prevent future liens from piling up 
against the property, so it is crucial to know which bond is 
used for each situation.  This “blanket” or “rolling” bond 
runs to the register of deeds (not any particular lienor) so 
it’s rather easy to spot what kind of a bond it is.  The full 
text of the bond is set out in section 12. 
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A few things about bonds and record activity after they’re 
recorded.  As noted before in this article there are various 
time requirements that must be observed in order to create, 
perfect and preserve a mechanics’ lien.  These include the 
recording of the lien itself and a statement of account, the 
bringing of an action in court and the recording of a 
complaint at the registry.  Sometimes after a “blanket” or 
“rolling” bond, or a “target” bond have been recorded we 
see this very activity occurring in the record, as though the 
lienor believes that his or her lien will eventually be paid 
by the bonding company.  However, in order for the lienor 
to proceed against the bond, the lienor still has to jump 
through all the same hoops because the bond now stands as 
a substitute for the land, or the security that is available for 
the payment of the claim, and getting to that security 
requires the same “journey.”  This is important for 
claimants to understand.  The filing of a bond for their 
benefit should not lull them into complacency, thinking 
that they just have to “wait for the check in the mail.” 

Section 12 provides that “after the recording of any such 
[“blanket” or “rolling”] bond no lien under this chapter 
shall thereafter attach in favor of any person entitled to the 
benefit of such bond.”  The statute speaks to the future (“no 
lien . . . shall thereafter attach”), so it’s important that this 
bond and the “target” bond (discussed below) are used 
properly for the purpose intended. 

A “target” bond is one that is used to cleanse a title of a 
lien that has already been recorded against the property.  It 
is quickly apparent that a section 12 bond will not 
accomplish this result, because as noted above bonds under 
that section dissolve future liens — ones that will be 
recorded after the bond has been recorded.  Bonds under 
section 14, like their counterpart under section 12, have a 
principal (generally the owner) and a surety company 
authorized to do business in Massachusetts, but these bonds 
are “targeted” toward a particular lienor.  Just like the 
“blanket” or “rolling” bond can’t be used to bond off a 
particular lien, the “target” bond can’t be used to prevent 
future liens from attaching to the title.  The wrong bond 
will get the wrong result. 
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