
Vesting of Title by Court Decree 

 

 
 A variety of statutes exist which involve the vesting of title by court decree.  The primary source 

of statutory authority for this procedure originates from M.G.L. c. 183, §43 which is found in the aptly 

named "Title to Real Property" section of the Massachusetts statutes.  However, the bulk of additional 

statutes which incorporate c.183, §34 by reference arise in the realm of domestic relations law. 

Regardless of which statute is employed and evaluated, the underlying court order or judgment usually 

includes, and requires, the same key elements to be effective: 

 

• Description or reference to the subject property. 

• A direction to a party to act. 

• Some time element on or before which that party must act. 

 

An analysis of each statute follows with appropriate emphasis added to those portions of 

increased significance. 

 

1)  M.G.L. c. 183, § 43: 

 

TITLE BY DECREE OF COURT 

 

§ 43  Vesting of title or interest by operation of decree in equity 

 

Whenever a final decree in equity shall be made by the supreme judicial, 

superior, probate or land court directing that a deed, conveyance or release 

of any real estate or interest therein shall be made, and the party directed 

to make such deed, conveyance or release does not duly execute it within 

the time specified in the decree, the decree itself shall operate to vest title 

to the real estate or interest in the party entitled thereto by the decree as 

fully and completely as if such deed, conveyance or release had duly been 

executed by the party directed to make it. 



 

A critical element in this statute is the need to establish that the directed party has failed to act 

within the "time specified".  It is far preferable to have a date certain on or before which the directed 

party must act as opposed to a directive that simple requires the party to act "forthwith" or "within a 

reasonable period of time hereafter".  Rather than engage in a subjective evaluation of precisely how 

much time is contemplated by the use of such words or phrases, it is far better to have a date certain 

objectively determine a set date for performance to allow compliance and use of this statute. 

 

2)  M.G.L. c. 183, §44: 

 

 § 44.  Effect of recording or registration of copy of decree 

 

 The recording or registration of a duly certified copy of such decree, attested by 

the clerk, assistant clerk, register or assistant register, recorder or deputy 

recorder, as the case may be, of the court where made, in the registry of deeds of 

the district where said real estate is situated, shall have the same force and effect 

as if a duly executed deed, conveyance had so been recorded or registered. 

 

After the applicable appeals period has lapsed, a certified copy of the decree may be obtained 

and recorded in the registry of deeds where the subject real estate is located.  This statute is a companion 

to M.G.L. c.183, §43 and simply confirms that the "recording or registration" of a court decree ordering 

a conveyance has the same effect of transferring title as if a conventional deed had been recorded or 

registered. 

 

 

3) M.G.L. c. 208, § 34A: 

 

§ 34A  Alimony judgment ordering conveyance; effect 

 

Whenever a judgment for alimony shall be made in a proceeding for 

divorce directing that a deed, conveyance or release of any real estate or 



interest therein shall be made…and if the judgment has not been 

complied with at the time the judgment of divorce becomes absolute, and 

is thereafter recorded in the manner provided by section forty-four of 

chapter one hundred and eighty-three, then the judgment itself shall 

operate to vest title to the real estate or interest therein in the party entitled 

thereto by the judgment as fully and completely as if such deed, 

conveyance or release had been duly executed by the party directed to 

make it. 

 

 As titled, this statute arises in awards of alimony and, if the directed party fails to perform, 

allows title to vest automatically when the judgment nisi becomes absolute (i.e. See M.G.L. c. 208, §21, 

90 days after the entry of a decree nisi).  Upon ripening, the spouse awarded the conveyance would be 

wise to record the decree immediately to avoid any intervening liens from attaching to the underlying 

property which was the case in True v. Wisniowski (1982) 434 N.E.2d 686.  In that case, a creditor 

attached all of a husband's interest in the property before the wife recorded the alimony decree 

establishing her sole title.  The court upheld the creditor's attachment against the property since it was 

without notice of the divorce decree. 

 

4) M.G.L. c. 209, §30: 

 

§ 30.  Sale or conveyance; notice to opposing absent spouse; 

jurisdiction of court; proof of abandonment; retransfer to opposing 

absent party 

 

After the filing of a libel for divorce, or for nullity of marriage or of a 

petition for separate support or maintenance, and during the pendency 

thereof, or upon the filing of a separate petition, a probate court may upon 

motion of a person whose spouse has abandoned him or her and thereby 

left the abandoned spouse and his or her dependants without sufficient 

means to maintain themselves may, after giving the respondent spouse 

notice and an opportunity to be heard, authorize the moving party to sell, 



convey, mortgage, receive or receipt for any real or personal property of 

the opposing party which remains in the common-party which is 

beneficially owned by the moving party of by the moving party's minor 

dependants and any property within the commonwealth held by both 

spouses jointly, as tenants by the entirety or as tenants in common, and to 

use and dispose of the same or the proceeds thereof during the absence of 

the opposing party as if the moving party were sole…Upon approval of 

the petition, the court shall transfer to the moving party or shall 

authorize him or her to sell, convey, mortgage or otherwise use or 

control such property as is needed for the present and future support and 

maintenance of, or for use by, the moving party and his or her dependants, 

including but not limited to residences, motor vehicles and furniture and 

furnishings. Any deed of mortgage given pursuant to this section shall 

first be approved by the court…The court may, upon petition of the 

opposing party, retransfer to him or her so much of the transferred 

property or the proceeds thereof as remains in the hands of the moving 

party to which the opposing party may be entitled when such a petition is 

filed… 

 

 A married person abandoned by a spouse may utilize this statute.  After filing a petition for 

divorce, nullity of marriage or support, the moving spouse must satisfy the statute's criteria to establish 

"abandonment".  Once so established, the moving spouse may seek the sale, conveyance or mortgage of 

property held by the other spouse for the purpose of support and maintenance.  If the moving spouse 

requests that real property be transferred to him or her, then the court will issue a decree to that effect.  

On the other hand, if the moving spouse would prefer to sell or mortgage the real property to a third 

party, then the court must approve the subject deed or mortgage. 

 

5) M.G.L. c. 209, §32D: 

 

§32D.  Judgment for separate support; conveyance of real property; 

enforcement; vesting of title 



 

Whenever in any proceeding under section thirty-two a judgment shall be 

entered directing that a deed, conveyance or release of certain real 

estate, or interest therein, be made, such judgment shall create an 

equitable right to its enforcement subject to the provision for recording of 

notice in section fifteen of chapter one hundred and eighty-four, in the 

party entitled thereto by the judgment, and if the judgment has not been 

complied with within three months after said judgment has been entered 

and a certified copy of said judgment is recorded or registered in the 

manner provided by section forty-four of chapter one hundred and eighty-

three, then the judgment itself shall operate to vest title to the real estate or 

interest therein in the party entitled thereto by the judgment as fully and 

completely as if such deed, conveyance or release had been duly executed 

by the party directed to make it, and so recorded. 

 

 The above referenced statue, M.G.L. c. 208, §30, regards alimony judgments.  This statute 

is similar but involves separate support judgments.  Again, the critical element is the need for a 

judgment that directs the execution or delivery of a "deed, conveyance or release".  Moreover, the 

effect of M.G.L. c. 183, §§ 43 & 44 are introduced by reference. 

 

6)  Massachusetts Rules of Domestic Relations Procedure: 
 

Rule 70 Judgment for Specific Acts: Vesting Title 

 

 If a judgment directs a party to execute a conveyance of land or to deliver 

deeds or other instruments or to perform any other specific act and the 

party fails to comply within the time specified, the court may direct the act 

to be done at the cost of the disobedient party by some other person 

appointed by the court and the act when so done has like effect as if 

done by the party… 

 



The use of this Rule to effectuate a transfer of real estate has been seen in our office with 

increasing frequency. The moving spouse must first obtain a judgment compelling the other 

party to execute or grant the requisite instrument within a specified period of time.  If that party 

fails to act pursuant to the judgment, a separate motion may be filed by the moving party seeking 

the appointment of “some other person" to effectuate the requested relief on behalf of the other 

party.  At that point the court will appoint a disinterested person (in the situations we have seen, 

it has been a "Master") whereupon that disinterested party will act accordingly. 

 

Not only is the use of this Rule favorable to the transfer of title, it can be used in situations 

when a mortgage discharge is sought by a moving spouse from the spouse that holds the 

mortgage.  The moving spouse will prevail in an argument to the court that the obligations of an 

underlying note have been satisfied and will obtain a judgment compelling the other party to 

discharge a companion mortgage.  If, as or when the party fails to execute a discharge, the 

moving spouse can seek the appointment of a Rule 70 "other person" and seek a discharge of the 

mortgage. 

  

All of the court papers that are filed, beginning with the judgment, should provide 

sufficient detail and reference, consistent with the Rule's requirements, to remove any ambiguity 

or challenge to the process.  Certified or attested copies of the judgment directing a party to act 

must be obtained and recorded as well as a certified or attested copy of the allowed motion 

appointing "some other person" to act.  Once that person is so appointed, it is good practice to 

obtain, and approve, a draft of the document that will be executed pursuant to the Rule to make 

sure it is executed properly.   If the execution is performed consistent with the observations and 

remarks made in the Powers of Attorney section of these materials, then there should be no 

problem.  The acknowledgment clause should, however, recognize the free and deed of the 

appointed person to sign "on behalf" of the non-acting party. 

 


