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Managers Memo 
By:  Sean P Harley 
 
Class action lawsuits, huge monetary settlements with regulators and fraud investigations are seemingly the 
only publicity our business is receiving in the media currently.  Anyone thinking that the bright light of 
regulatory compliance can’t find them in Ohio is sadly mistaken.  Many agents have sought our assistance 
in setting up Affiliated Business Arrangements (AfBAs) with their customers.  We have provided materials 
detailing the guidelines to operate AfBAs in compliance with RESPA and state law.  Of course, the actual 
operation of the AfBA is solely within the control of the title agent.  I would strongly suggest that anyone 
operating an AfBA pull out the sham agency guidelines from HUD and review them in light of the reality 
of how their venture operates.   
 
My fear is the actual manner of operating some AfBA’s will not comply with RESPA and a Stewart agent 
could be subject to litigation or enforcement action.  Help me sleep at night and spend a little time verifying 
your compliance.   
 
I also would remind you that regular, timely reporting of policies and remitting of premiums is a 
contractual requirement for all agents.  Our market share calculations are based on reported policies.  If the 
backlog of reported policies is large, Stewart’s market share is understated.  We also establish premium 
reserves as required by law based on your policy reports.  As a publicly traded company, Stewart must 
accurately report our financial status and that is dependent upon our agents.  Please help us by reporting 
and remitting in a timely fashion.  And then verify the register and premium was correctly posted by 
examining your monthly statement of account and comparing our figures with yours.  If you notice any 
discrepancies, call your agency manager for assistance.   
 
Finally, thank you for your business.  I look forward to seeing you at the next Stewart function.   
 
See SHAM Guidelines attached. 
 

 
Title Views 
By:  William J. Zabkar 
 
The Transfer on Death Law has been in effect in Ohio for almost 5 years and there are still a number of 
questions which arise every time some one encounters a TOD deed in the chain of title or when the title 
agent is requested to have  TOD deed prepared for a transaction.  The Transfer on Death Law in Ohio is set 
forth in Sections 5302.22 and 5302.23 O.R.C.  The statues permit a person or persons to hold fee title to 
real property and upon their death have that interest automatically transfer to named beneficiaries.  The law 
also allows contingent beneficiaries to be named who would take title if the original named beneficiary or 
beneficiaries are deceased at the time when the party in title died.  While this concept seems simple, in 
practice it is anything but simple.   There are a number of pitfalls for the unwary drafter, and the results of 
drafting such a deed may be far from the intended outcome if the drafter is not careful.  Only a fee simple 
interest, whether the entire fee simple or a fractional fee simple interest, may be the subject of a TOD deed.  
The grantee of the TOD deed, the person who will hold fee title, must be an actual living individual person.  
It must be a person capable of dying.  Therefore, the grantee in a TOD deed cannot be a trustee, guardian, 
corporation, partnership, limited liability company or the like.  The grantee must be a flesh and blood 
person.  In addition, if there is more than one grantee on the TOD deed they must take title as tenants in 



common, there can be no survivorship interests between the grantees.  Prior to the death of the fee owner 
(grantee under the TOD deed) the beneficiaries and any contingent beneficiaries have no present interest in 
the property, and any liens, including Federal Tax Liens and Ohio Child Support Liens, against any 
beneficiary or contingent beneficiary does not attach to the property while they are still beneficiaries or 
contingent beneficiaries.   The fee owner may sell or mortgage the property without the consent of the 
beneficiaries and they do not need to sign on any documents.  
 
A TOD deed does not need to be delivered to a beneficiary to be valid, nor does there need to be 
consideration to create a valid TOD deed.  When the fee holder dies, his interest automatically vests in the 
beneficiary by operation of law.  If there is more than one fee holder then only his fractional interest vests 
in the named beneficiaries.  This automatic transfer is memorialized by the filing of an affidavit which is 
transferred and recorded.  The affidavit shall recite the name and address of each designated TOD 
beneficiary who survived the deceased owner or that is in existence on the date of the deceased owner’s 
death, the date of the deceased owner’s death, a description of the subject real property and interest in said 
property, and the names of each designated TOD beneficiary who has not survived the deceased owner.  
The affidavit shall be accompanied by certified copies of death certificates of the deceased owner as well as 
all TOD beneficiaries who did not survive the deceased owner.  When the fee owner dies, if there are 
multiple surviving TOD beneficiaries, they will each take equal fractional shares in the real property.  If 
there are multiple fee owners, upon the death of any one of them, his factional fee interest is divided 
equally among the surviving beneficiaries.  The beneficiaries in a TOD deed must be specifically named.  
Such a deed may not name as a class of beneficiaries, “all my children who survive me”. 
 
While the grantee in a TOD deed must be a flesh and blood individual, a non-human legal entity may be a 
beneficiary.  Therefore, an entity such as a trustee, partnership, limited liability company, corporation etc., 
may be a beneficiary under a TOD deed.  However, that entity must be in existence on the date of death of 
the fee owner.  A trustee of a testamentary trust of the deceased owner would not be in existence on the 
date of death of fee owner.  If there are no beneficiaries in existence on the date of death of the fee owner, 
or if all  beneficiaries and contingent beneficiaries (if any) have predeceased the fee owner, the real 
property goes into the fee owner’s estate.  A named beneficiary who does not wish to take title to the 
property may execute, deliver, transfer and record a Disclaimer of Successor to Property.  A person who 
disclaims is treated as if he has predeceased the fee owner.   
 
The surviving spouse of the deceased owner will have no rights in the property unless she is a named 
beneficiary or she did not release her dower on the TOD deed.  However, while the fee owner is still alive 
his spouse should sign any deed or mortgage affecting the property.   
 
If the fee owner wants to change beneficiaries or terminate the TOD deed, he needs merely to file a new 
deed.  The last properly executed deed will control.  A TOD deed filed after the death of the fee owner 
raises serious questions about the transfer, especially the intent of the fee owner, and whether since he did 
not record the deed, he intended the deed to be effective.  In most cases such a deed will not be recognized 
as valid,  absent very strong evidence to the contrary.   
 
I hope this somewhat clarified the TOD deed problems.  Should you have any questions, please feel free to 
contact me.  

 
Claims Corner 
By: Frank Long 
 
Some of you have had the misfortune of being notified that a claim has been made against a title policy 
issued through a closing with your agency.  The level of claims has been steadily increasing in part due to 
the record market levels of the past several years, and it is only natural that the claims level increases 
proportionately with market share.  This is simply the bad that we must accept with the good. 
 
It is not cause to panic.  Just because a claim is tendered you should not assume your agency did anything 
wrong.  In fact, the vast majority of claims we receive never get past the “inquiry” stage, meaning we are 



able to determine that the claim either lacks merit or is easily resolvable with no loss being paid.  This is 
not to say any claim should be taken lightly, and in the event you do receive a claim notice it is important to 
understand the process we use to resolve it. 
 
The initial notice of claim sent to all Stewart agents makes reference to Ohio Department of Insurance Rule 
3901-1-07.  The insurance industry is highly regulated and it is imperative that we adhere to the regulations 
promulgated by the State.  Given the ever-increasing willingness of claimants to pursue legal action, we 
can ill afford to provide them with ammunition to use against us.  Therefore, we must receive a response 
from you within 14 days so that we may timely respond to the claimant within the bounds of the insurance 
regulations.  A timely response has the extra benefit of maintaining good customer relations and minimizes 
the risk of missing critical legal deadlines that could prevent us from asserting a defense to the claim.  Such 
mistakes can be costly in terms of losses paid and business lost. 
 
The claim notice also asks that you forward a copy of your entire file along with an explanation as to how 
the alleged problem was handled.  However, many claims we receive can be explained away without a 
review of the entire file.  For instance, many relate to liens which were paid at closing yet remain 
unreleased on the public records.  They resurface when the claimant attempts to sell, refinances or defaults 
on their loan and a title search is performed.  In that event evidence of a payoff, including the HUD-1, 
payoff statement and check ledger will suffice.  If you recognize such a situation please call me because I 
may be able to save you the time and expense of copying an entire file.  I am always receptive to 
streamlining the settlement process whenever possible.  
 
Any agent that receives a claim notice should feel free to contact me at any time.  In a perfect world we 
would have no reason to correspond, but we all know that is unrealistic.  Therefore, I am always glad to 
receive your input as well as discuss any questions or concerns you may have.  You may possess some 
personal knowledge or insight into a particular claim situation that can be of tremendous benefit toward 
resolving the issue.  Our ultimate joint goal is to quickly resolve problems with either zero or minimal loss 
to both your company and Stewart Title Guaranty and by doing so we can be assured of furthering our 
presence in the marketplace.  I may be reached at (614) 818-1393 or by e-mail at flong@stewart.com. 
 
 
Tech Notes 
By: Tom Fiegl 

 

The ABCs of Technology 
 

Has this ever happened to you:  your computer consultant comes in and says to you that he or she needs to 
assess the amount of RAM you have on your computers, and may need to install something using a USB 
port.  Better yet, they are suggesting upgrading your DSL connection to a T-1 and maybe XP will be a 
better solution on your PCs than Windows 2000.  How much of that made sense to you?  As a title 
professional, you know an ARM is more than something to fill a sleeve, but the tech guy won’t, nor will 
they know about an EPL Endorsement.  You don’t need to know it all, but some of the “buzz” acronyms 
may help to decrease the number of puzzled looks you give the tech person.   
 
ASP:  ASP, in this instance, is for Application Service Provider, a third-party entity that manages and 
distributes software-based services and solutions to customers across a wide area network from a central 
data center.  Simply, accessing your production system using the Internet to connect securely to a server in 
another location. This is a way for companies to outsource some or almost all aspects of their information 
processing needs.  Many use it as away to reduce their physical technology overhead. 
 
DSL:  Digital Subscriber Lines are high-speed Internet connections run over regular telephone wires.  This 
Internet Connection is faster than an old “dial-up” connection and requires very little installation.  There are 
several types of DSL lines, and speeds can vary depending on the provider, price and distance from the 
telephone-switching center. 



 
GB:  Gigabytes are 1000 megabytes and a measure of capacity in a computer.  For example, a computer 
with a 40 GB hard drive has the capacity to store up to 40 BILLION bytes of data.  FYI:  Megabytes, or 1 
million bytes, are abbreviated MB, and kilobytes are denoted as KB, or 1000 bytes. 
  
IE:  This stands for Internet Explorer, one of the most widely used Internet browsers.  It is a Microsoft 
product and is bundled with the Windows operating system and allows the users to enter the Internet. 
 
LAN:  A computer network that spans a relatively small area is called a Local Area Network.  The server, 
workstations and peripheral devices, like printers, in your offices are good examples of this.  A LAN using 
the Windows operating system is often called an Ethernet. 
 
PC:  Short for Personal Computer, although it is politically correct to use the term workstation when 
referring to your computer.   
 
PDF:  A Portable Document Format is a file format developed by Adobe Systems to capture formatting 
information from a variety of desktop publishing programs, making it possible to send formatted 
documents and have them appear on the recipient's monitor or printer as they were intended. To view a file 
in PDF format, you need Adobe Reader, a free application distributed by Adobe Systems.  Some times 
people will refer to a PDF as an “image”. 
 
RAM:  One of the most important measurements on any computer is the RAM or Random Access 
Memory, or many times just Memory.  This is the component of a computer that allows a number of 
functions to be running at the same time – Internet Explorer, Microsoft Outlook, your title production 
software, and other things may be open and running all at once and you may switch back and forth from 
them at any time.  RAM allows those programs to function at once.  In many instances, having an ample 
amount of RAM may be more of a benefit that a large hard drive. 
 
T-1:  This type of high-speed Internet connection is a dedicated phone connection supporting data rates of 
1.544Mbits (Megabits) per second.  Generally faster than the previously mentioned DSL line, the 
configuration of this connection can accommodate both voice and data transmissions.  In most instances, 
larger offices will install a T-1line, as it will accommodate more users sharing the same Internet 
connection. 
 
WAN:  A computer network covering a relatively large area and made up of two or more Local Area 
Networks is called a WAN or Wide Area Network.  Often WANs are connected through public networks, 
like telephone lines, but can be through leased lines or satellites as well.  The Internet is the largest WAN in 
existence.   
 
XP:  Standing for eXPerience, Windows XP is a computer operating system from Microsoft, and the most 
current version introduced, having been released in 2001.  Built on the base technology of Windows 2000, 
Windows XP is generally considered to be more robust and stable than many of it predecessors.  Windows 
XP is found in two versions, XP Home for home use and XP Professional for the business setting. 
 
Doubtless there are many other acronyms and terms you have heard in your office, but these are several of 
the more common terms that IT professionals use.  If you have heard of a term you want to know more 
about, or have any other questions about your office’s technology, please call our office at 800-909-3574. 
 

UPCOMING STEWART FUNCTIONS: 
 
July 14, 2005  Agent Fun Day – Deer Creek State Park 
November 11, 2005 Fall Seminar (New location)  Clarion Hotel, Dublin, OH 
 
 



 
SHAM Guidelines 

 
HUD’s policy statement state that, in enforcement actions, HUD considers whether the 
entity that is receiving referrals is a bona fide provide of settlement services.  A ten point 
check list, summarized below, will be used by HUD to determine whether a business is a 
bona fide provider of settlement services.  Responses to these questions will be 
considered together – a response to any one questions may not be determinative as to 
whether a sham affiliated business arrangement exists.  HUD will consider: 
 

(1) Is the new entity sufficiently capitalized, and does it have a net worth, typical 
to the industry, sufficient to conduct the settlement service business? 

(2) Is the new entity properly staffed with its own employees? 
(3) Does the new entity manage its own affairs? 
(4) Does the new entity maintain its own office, or does it share office space with 

a parent company?  If it shares space, does it pay the general market rate for 
the rental of that space? 

(5) Does the new entity provide substantial services – that is, does it perform the 
functions for which it receives a fee? 

(6) Does the new entity perform the work itself, or does it contract out? 
(7) If it contracts out, does the new entity contract with an independent third 

party, or a parent company?  If it contracts with a parent company, does it 
perform any services of value? 

(8) If the new entity contracts out, is the party performing the work receiving a 
reasonable payment? 

(9) Does the new entity compete in the market place for business – that is, does it 
attempt to obtain business from other settlement service providers than the 
ones that created the new entity? 

(10) Does the new entity send business exclusively to the parties that created it, or 
does it send business to a number of different entities?   

 
Even if a business is a bona fide provider of settlement services, HUD will still consider 
whether proper disclosure have been made to consumers at the time of referral, of the 
nature of the relationship and an estimate of the charges that may be incurred.   
 
HUD will also consider whether the only thing of value that comes from the arrangement, 
other than permissible payments for services rendered, is a return on ownership interest 
or franchise relationship.  When determining whether a payment is a return on ownership 
interest or a payment for referrals, HUD will consider the following questions: 
 

(1) Has each owner or participant in the new entity made an investment of its 
own capital, as compared to a “loan” from an entity that receives the 
benefits of referrals? 

(2) Have the owners or participants of the new entity received an ownership 
or participant’s interest based on a fair value contribution?  Or is it based 



on the expected referrals to be provided by the referring owner or 
participant to a particular cell or division with the entity? 

(3) Are the dividends, partnership distributions, or other payments made in 
proportion to the ownership interest (proportional to the investment as a 
whole)?  Or does the payment vary to reflect the amount of business 
referred to the new entity or a unit of the new entity? 

(4) Are the ownership interests in the new entity free from tie-ins to referrals 
of business?  Or have there been any adjustments to the ownership 
interests in the new entity based on the amount of business referred? 

 
Responses to these questions may help to determine whether an entity meets the 
conditions of the AfBA exception.  If an entity does not meet the conditions of the AfBA 
exception, then any payments given or accepted in the arrangement may be subject to 
further scrutiny by HUD.   
 
Failure to comply with the requirements discussed can result in fines of up to $10,000 
and/or imprisonment of up to one year, for each violation under these provisions (i.e. a 
Section 8 violation).  Additionally, the person who has paid for the wrongful settlement 
service(s) may bring a civil action for treble damages plus court costs and attorney fees. 
 

 


