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Managers Memo: Stress Reduction  

by Sean Harley 
 

 Turn off the television, stop reading the business section and don’t listen to the gossip 

about who is closing their doors next. The real estate market is down from the all time 

record years of 2004 and 2005.  We can all acknowledge that fact.  However, the cycle 

of negative media coverage and the resulting depressed market attitude is self-

perpetuating if we wallow in the current trends.  Homes are still being sold and fully 

forty percent of all loan applications are for refinance transactions.  Commercial work 

has been strong so far this year and, of course, the foreclosure and REO areas are 

booming.  Not all agencies will survive this trough.  What you have already done to 

prepare and how you respond now will determine the fate of your company. 

At this time, successful managers have already reduced staffing and eliminated all 

needless expenses.  Each segment of business has been examined for cost structure and 

profit margins.  Now the executives need to focus on being in front of the customers at 

their highest level.  The projected business of your customers needs to be discovered to 

allow you to budget properly and to make decisions on staffing and expense control.  

Reaffirm the relationships you developed and look for additional opportunities as 

competitors fall by the wayside.  

Above all else, be the positive influence, in and out of your office, that attracts people 

with similar positive attitudes.  Almost one-third of our nation’s 75 million homeowners 

have no mortgage.  Only 13% of all U.S. residential mortgage debt is in the hands of 

sub-prime borrowers and only 13.3% of those borrowers were behind on payments at the 

end of March, 2007 according to the Mortgage Bankers Association.  Look for positive 

points and spread that information rather than the dismal “stories” being told on the title 

blogs and websites.  Only you have the power to decide if your response to the current 

market is positive. 

Title Views: by William Zabkar 
 

There are currently two schools of thought in the Ohio title industry and among Ohio 

real estate attorneys concerning the issue of whether a person incarcerated in a penal 

institution is this state is legally competent to convey, finance, purchase or generally deal 

with his/her real property.  Those that hold that such an individual is under a legal 

disability or is legally incompetent no doubt base their opinions upon §2111.01 and 

§2131.02 O.R.C. which include persons confined to a correctional facility in this state as 

“incompetent” or under a “legal disability”. 

§2111.01 O.R.C. reads in pertinent part as follows: 

“As used in Chapters 2101 to 2131 Revised Code:  (D) “Incompetent” means 
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… any person confined to a correctional institution within this state.” 

§2131.02 O.R.C. reads in pertinent part as follows: 

“Legal Disability” as used in Chapters 2101, 2103, 2105, 2107, 2109, 2111, 

2113, 2115, 2117, 2119, 2121, 2123, 2125, 2127, 2129 and 2131 of the 

Revised Code includes the following: … (c) Persons in captivity;” … 

As additional support for this opinion this school of thought points to the case, In re 

Gogan 63 OLA69, 108NE 2d 170 (1951).  In that case the Ohio Appellate Court held,:  

“A person confined to a county jail under indictment for murder in the first degree is a 

‘person in captivity’ as defined in GC §10512-2 (R.C. §2131.02) and consequently under 

a “legal disability” within the meaning of GC §10509-134 and §10512-2 (R.C. 

§21107.07 and §2131.02) 

§2305.15 O.R.C. seems to add evidence to this argument.  This section reads in pertinent 

part as follows: 

“(B) When a person is imprisoned for the commission of any offense, the time 

of a person’s imprisonment shall not be computed as any part of any period of 

limitations, as provided in §2305.09, 2305.10, 2305.11. 2305.113 or 2305.14 

O.R.C. within which any person must bring an action against the imprisoned 

person.” 

A careful reading of this statute indicates that the statute of limitations for certain actions 

is tolled while the person is incarcerated.  This statute protects the incarcerated person 

from certain legal actions where his physical incarceration prevents the imprisoned 

person from aiding in his own defense.  However, not one of the actions to which 

§2305.15 O.R.C. applies falls with Chapter 53 of the Revised Code, and only §2305.09 

O.R.C. mentions any actions dealing with real property, those being trespassing onto real 

property and the physical or regulatory taking of real property.  Still this section for 

certain purposes treats an imprisoned person as under a legal disability.  

Those that hold that a person incarcerated in a penal institution in this state is under no 

such legal disability, nor incompetent, including this writer, read the above statutes and 

court opinions much more narrowly.  A careful reading of the statutes reveals that the 

definition of “incompetent” set forth in §2111.01 O.R.C. and the definition of “legal 

disability” set forth in §2131.02 O.R.C. are applicable to only those sections of the 

Revised Code contained in Title 21, Courts Probate and Juvenile.  There is no indication 

that either of these definitions are in any manner applicable to Title 53, Real Property of 

the Revised Code.  In addition, the court opinion dealing with a person confined in the 

county jail, applies only to the definition of “legal disability” within the meaning of only 

two statutes of the Ohio General Code, namely §10509-134 and 10512-02, whose 

counterparts in the Revised Code are §2117.07 and 2131.02.  Again there is no mention 

nor any implication that the “legal disability” of incarceration affects any other section 

of the General Code. 

The Federal District Court, Northern District of Ohio, in the case Jones v. Wittenberg 

323 F. Supp.93 (1971) found that “Prisoners do not lose all of their constitutional rights 

when they enter a penal institution.  Rather they retain all of their constitutional rights 

except for those which must be impinged upon for security or rehabilitative purposes”. 

In a later case the Federal District Court, Southern District of Ohio, Western Division in 

Chapman v. Rhodes 434 F. Supp. 1007 (1977) held, “Under the fourteenth amendment, a 

prisoner retains all the rights of an ordinary citizen except those expressly or by 

necessary  implication, taken from him by law.” 

In Ohio §2961.01 and 2961.03 O.R.C. deal with the rights of convicted felons.  Pursuant 

to §2961.01 O.R.C. a convicted felon, unless his conviction is revered or annulled, is 

incompetent to be an elector or juror, or to hold an office of honor, trust or profit.  In 

addition, pursuant to said section, a person convicted of a felony is incompetent to 



 

Lydia Bellknap 

Ohio Agency Manager 

(614) 577-1973 

Fax:  (425) 795-2943 

Cell:  (614) 804-3082 

Email: lbellkna@stewart.com 

 

Paige Taliak 

Ohio Agency Manager  

(440) 979-9624 

Fax:  (440) 4979-9622 

Cell:  (440) 503-2201 

 

Heather Weitzel 

Ohio Agency Manager 

(330) 604-0021 

Fax:  (866) 282-4765 

Email: hweitzel@stewart.com 

 

Franklin Holley 

Auditor 

(614) 818-1100 

Fax:  (614) 823-3665 

Email: fholley@stewart.com 

 

Ned Endress, III 

Stewart Ohio Agency Resources 

Division Manager 

(614) 818=1118 

(800) 909-3574 

Fax:  (866) 380-1190 

Email: nendress@stewart.com 

 

 

Website links frequently used: 

http://stgoh.com 

http://stewart.com 

http://olta.org 

http://alta.org 

http://www.ins.state.oh.us 

http://www.ohiorecorders.com 

https://www.stewartmarketing.com 

circulate or serve as a witness for the signing of any declaration of candidacy and 

petition, voter registration, application, or nominating, initiative, referendum or recall 

petition.  §2961.03 O.R.C. sets forth that persons convicted of certain felonies who may 

have held certain licenses may have those licenses revoked.  In neither of these statutes 

are any other civil rights of the convicted felon affected. 

§5122.301 O.R.C. provides a view into an analogous situation arising in the public 

welfare area.  That section sets forth that a person admitted to a hospital or otherwise 

taken into custody, voluntarily or involuntarily under this Chapter retains all civil rights 

not specifically denied in the Revised Code or removed by an adjudication of 

incompetence following a judicial proceeding.  As used in this section “civil rights” 

includes, without limitation, the rights to contract, hold a professional, occupational or 

motor vehicle driver’s or commercial driver’s license, marry or obtain a divorce, 

annulment or dissolution of marriage, make a will, vote, and sue or be sued.  There is no 

indication in this statute that the rights of a person to deal with real property is in any 

manner affected by being taken into custody. 

In the case Kelly v. Kelly, 1998 Ohio App. Lexis 2360 the Twelfth District Court of 

Appeals affirmed the trial court’s order that the appellee (the incarcerated person) sign a 

quitclaim deed transferring all of his right in certain real estate to the appellant in a 

divorce action initiated by the appellant.  At the time the court made its order the 

appellee was incarcerated and the court was aware of the appellee’s incarceration at the 

time it made the order.  Query, can a court order an incompetent person or a person 

under a legal disability to perform an act that legally they are incompetent to do?   

Finally, in the case Kucharski v. Weakland, 2000 Ohio App. Lexis 2655 the Eleventh 

District Court of Appeals affirmed the trial court finding that “there as no rule which 

prohibited appellant (the incarcerated person) from validly executing a quitclaim deed to 

appellee wife simply because he was incarcerated”.  In addition the Court stated 

“Appllant’s numerous references to R.C. 2111.01 and 2131.02 do not appropriately 

support his line of argumentation, since they pertain to probate court proceedings, not 

conveyances of title which are governed by R.C. Title 53 or divorce actions which are 

governed by R.C. title 31. 

None of the statutory prohibitions set forth in the prior Revised Code sections expressly 

or impliedly make reference to R.C. Title 53, and the court opinions interpreting those 

sections find no prohibition exists against a person who is incarcerated from dealing with 

his/her real property. 

If we assume that a person in captivity, and therefore, under a “legal disability” pursuant 

to §2131.02 O.R.C. or “incompetent” pursuant to §2111.01 O.R.C. includes a person 

incarcerated in a penal institution then we must assume that such a person is legally 

incapable of handling his/her everyday matters.  Such a person cannot contract, marry, 

obtain a divorce, dissolution or annulment, make a will, obtain a driver’s license, defend 

himself/herself in a court of law and perhaps cannot even stand trial for the crime he/she 

is accused of committing.  In reality we are all aware of incarcerated persons in this state 

filing their own lawsuits, filing appeals in their own criminal proceedings and acting as 

their own attorneys.  We have all read about incarcerated persons writing books about 

their criminal activities, getting married or having their marriages terminated.  It appears 

that the incarcerated person is “incompetent” or under a “legal disability” only as to 

those things that are physically prevented by his actual incarceration.  In all other respect 

his/her competency is not questioned.   

If we assume that this “legal disability” or “incompetency”  attaches it must be 

determined when such a person becomes “incompetent” or is under a “legal disability” 

legally.  Is such a person under this “legal disability” or “incompetent” only while he/she 

is actually in jail or prison?  Is a person who is held in jail prior to his/her conviction for 

a crime incompetent?  And once attaching does this “legal disability” remain in effect 
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until the person is acquitted and released from jail or prison?  What about the convicted 

felon who is out of jail on bail pending appeal?  If such a person was under a “legal 

disability” or “incompetent”, would it not then be necessary to appoint a guardian for 

such person?  Once appointed, doesn’t the guardianship remain in  effect until the ward 

is restored to competency and then only by court order?  It is clear that the answers to all 

these questions is that the incarcerated individual is not incompetent or under a legal 

disability for all purposes during the incarceration.  An incarcerated person is 

incompetent or under a legal disability only for those matters specifically taken away by 

statute.   §2111.01 and 2131.02 O.R.C. have no effect upon the rights of an incarcerated 

person under title 53 Revised Code.  Therefore, you may accept a deed, mortgage, land 

contract or any other document dealing with real property properly executed by an 

incarcerated person.  That document is just as valid as any document executed by any 

other citizen.           

Odds and Ends: by George Naumoff 
 
RECONCILIATIONS 
It is now more imperative that each and every agency reconcile their accounts on a 

monthly basis.  One of the items on the new independent CPA audit required by the 

Ohio Department of Insurance requires that title insurance agents reconcile on a monthly 

basis.  If you fail to do so, the Independent Audit submitted will show this as negative 

item and you will have to deal with the Department of Insurance.  Stewart Financial 

Services is an excellent reconciliation service that makes the process a lot less tedious.   

 

POLICY REPORTING AND PREMIUM REMITTANCE 

Now that business is not as hectic as we would like, we should be looking at getting all 

policy reporting and premium remittances up to date.  Use the lull in business to get 

caught up, so that when new business comes we can concentrate on getting that done.  

An additional benefit is that mistakes can be caught and corrected if done early in the 

process.  The longer you wait, the more difficult it will become to find and correct those 

inevitable errors.   

 

REPORTING AND REMITTING CPC PREMIUMS 
All CPC premiums must be submitted on a spreadsheet, separate and apart from regular 

policy premiums. The spreadsheet was emailed back in the February 2007.  There are 

two spreadsheets that are currently in use.  The first is simply the CPC spreadsheet 

which is used only to report the CPC premiums.  The other is a combined Policy 

Premium and CPC spreadsheet, which has separate tabs for Policy Premium and CPC 

Premium. This procedure applies to all agents whether reporting electronically or 

through AIM or PRISM. The CPC premiums should be coded with the prefix 660-

XXXX with “XXXX” being your file number.  All CPC premiums can be lumped 

together, so there is no need to designate whether the premium is collected for the 

lender, seller, buyer/borrower or other applicant.  Only those CPC letters actually used 

should be remitted.  You are not required to collect or pay premium for any 

modifications to change lender etc. or cancellations.  The premiums and the spreadsheet 

should then be sent to the Agency Accounting Department in Houston. 

 

LENDERS AND THE CREDIT CRUNCH 
As the sub-prime market continues to dwindle, more and more lenders are filing 

bankruptcy.  It is more important than ever to check the STG AGENT ALERTS as to the 

status of lenders.  Even if you don’t disburse funds, a loss may still occur if you send out 

an executed Promissory Note.  As we have seen in the past, a Trustee in Bankruptcy may 

sell the Note as part of the bankruptcy proceeding and the borrowers would still be liable 

for the repayment, even if they did not get the proceeds.  In such event, you can bet that 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

a claim would be made against Stewart and your agency.   

Claims Corner:   By Maura Binder                           
 

As this is my first literary effort at drafting “Claims Corner,” I would first like to thank 

everyone I have met in the Stewart family for being so welcoming to me in my first 

months here in the claims department.  Everyone I have met has been courteous and 

friendly and quite helpful in acclimating me to the crazy world of claims!  

 

That being said, I realized quickly that Frank Long and I are not always the most popular 

members of the Stewart team (which I am hoping is not personal!).  It can be very 

distressing for good agents to receive notices that there has been a claim arising out of 

one of their closings.  However, many times the solutions to a great number of otherwise 

nasty claims lie in the closing file.  That is why it is so important to look at the actual 

closing file when you receive notice of a claim and to forward that to our attention as 

soon as possible. 

 

For example, a relatively obvious problem we have experienced is documents not being 

recorded.  It is imperative that agents have an automatic system for recording documents 

as soon as possible, but, as with any solid business practices, sometimes documents and 

procedures fall through the cracks.  However, many times the claim is resolved by the 

agents if they quickly record the original documents, which can often be found in the 

file.  There is still a good chance that no intervening liens have been recorded in the 

interim, and the speedy filing of these documents makes claims magically disappear 

(always a good thing!). 

 

Another instance I have experienced regarding the importance of examining and 

providing the file for our review had to do with a trust agreement.  We received a claim 

regarding some very confusing language in the deed and mortgage as to the identity of 

the trustee and the beneficiary of the trust.  On its face, the documents could be 

construed various (and expensive…) ways.  However, the agent was quick to deliver the 

closing file and we soon learned that there was a trust agreement, which was referenced 

in the deed and mortgage, that clarified all ambiguities in the documents.  Without that 

trust agreement that was only located in the closing file, we would have had to engage 

outside counsel to reform the deed and mortgage, which would have been very 

expensive.  Furthermore, there are some counties in Ohio who will not allow for that sort 

of reformation.  The agent’s quick response in looking to the closing file made this claim 

disappear as well. 

 

Finally, strange and obvious lien creditors often make an appearance and file  answers 

during foreclosure proceedings.  The liens are often obvious enough that any searcher 

would have caught them, so there is the high potential for some sort of explanation in the 

closing file.  For instance, we received a claim recently that included the title 

commitment and claim letter, with little else.  Incidentally, this is how many claims 

come to us.  The commitment did not note the lien.  However, the agent quickly located 

the file and we learned that the lien was filed in the interim between the issuing of the 

commitment and the actual policy.  The policy made an exception for the lien and there 

were several letters contained in the closing file from the insured that instructed them to 

proceed despite the lien, of which the insured was quite aware.  The actual policy and the 

accompanying notes and correspondence, gave an immediate and logical explanation 

regarding the existence of the intervening lien, and the claim was denied.   

 

As you can see by these examples, much of Stewart’s liability, and consequently, your 

responsibility evaporates as a result of an examination of the closing file.  On the other 



hand, many messy claims evaporate through good closing files.  Keeping well-

documented closing files could mean the difference between a magically-disappearing 

claim and giving notice to your E & O carrier, which is a much-undesired result.  So the 

moral of this story is to “help us help you” – look to the closing files and provide them 

promptly, and many times, you can happily avoid too much involvement with Frank and 

me (mostly Frank…)!  

 

 

Stewart Special Alert 

Closing/Fraud Alerts 
 

You may use Stewart Title Guaranty Company’s database to check whether the lender 

you are doing business with is, in fact, still in business.  The same database you use to 

search for Specially Designated Nationals can also be used to search for Stewart Title 

Closing/Fraud Alerts.  Once you are on the site simply check the “Both” circle and you 

automatically check both databases.  You should be checking these databases for each 

and every transaction for each and every party to the transaction.  
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As part of Amended Substitute Senate Bill No. 185 – the Predatory Lending Bill – title 

agents are required to have an annual independent review of their escrow, settlement, 

closing and security deposit accounts.  The review must be done every year and within 

ninety (90) days of the close of the agent’s fiscal year.  The agent will need to provide 

proof to their underwriters that this review has been conducted by an independent CPA 

firm.   

 

Clark, Schaefer, Hackett and Company is a CPA firm with offices throughout the state 

and they are familiar with the requirements of this new mandate.  We have included 

some information about them in this newsletter as a service to our agents.  You are not 

required to use this firm. Stewart Title Guaranty Company is not affiliated with Clark, 

Schaefer and Hackett and makes no representation or endorsement of their services.  

You may choose any CPA firm with which you are comfortable, but the end of the year 

is fast approaching and the end of your fiscal year may coincide with tax preparation 

time for the CPA firms.  Why not get your audit lined up before everyone else scrambles 

for an appointment later in the year?  You may contact them by calling 800-381-2691 or 

email tlowe@cshco.com.  

 

 

-------------------------------------------------------------------------------------------------- 

 

Back to School 
by Aileen Fisher 
 

When the summer smells like apples 

and shadows feel cool 
and falling leaves make dapples 

of color on the pool 
and wind is in the maples 

and sweaters are the rule 

and hazy days spell lazy ways, 
it's hard to go to school. 
But I go!  
 



 

 


