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UNDERWRITING ALERT 
REVISED RULES OF PROFESSIONAL CONDUCT 

EFFECTIVE OCTOBER 1,2005 

TO: All South Carolina Agents 

FROM: South Carolina District Office 

DATE: September 22,2005 

RE: Amendments to SCACR Rule 407 

On June 20,2005, the South Carolina Supreme Court issued an order amending 
the Rules of Professional Conduct, Rule 407, SCACR. The amendments go into effect 
on October 1,2005 Summarized below are some of the changes to the Rule that may 
affect Real Estate practitioners. 

The amendments have added several new terms to Rule 1.0, "Terminology.." The 
concept of "consents after consultation" has been replaced with "informed consent" 
throughout the new rules. For several rules, a writing requirement has been added. For 
many rules this requirement may be satisfied with a writing &om the lawyer to the client; 
however, Rules 1.5(c), Rule 1 8 (a) and Rule 1.8 (g) require the client to actually sign a 
consent. Some of the new terms include "confirmed in writing," "consult" or 
"consultation." "fmrud" or "f?audulent," "infornzed consent," and "~vriti~tg" or 
"Ivriften." These new terms are quoted below: 

(h) "Confiritzed in writ in^:," when used in reference to the informed consent of a 
person, denotes informed consent that is given in writing by the person or a 
writing that a lawyer promptly transmits to the person confuming an oral 
informed consent See paragraph (f) for the definition of "informed consent " 
If it is not feasible to obtain or transmit the writing at the time the person 
gives informed consent, then the lawyer must obtain or transmit it within a 
reasonable time thereafter 

(c) "Cons~If" or L ' ~ ~ n ~ ~ l t a t i ~ n "  denotes communication of information 
reasonably sufficient to permit the client to appreciate the significance of the 
matter in question 



(e) ''W' or "funudrrlenf" denotes conduct that is fraudulent under the 
substantive or procedural law of the applicable jurisdiction or which has a 
purpose to deceive. 

(f) "lnfornted consent' denotes the agreement by a person to a proposed course 
of conduct after the lawyer has communicated reasonably adequate 
information and explanation about the material risks of &d reasonably 
available alternatives to the proposed course of conduct. 

(0) "Wlitinp" or ''I&&" denotes a tangible or electronic record of a 
communication or representation, including handwriting, typewriting, - - 
printing, photostating, photography, audio& videorecording and e-Gail A 
"signed" writing includes an electronic sound, symbol or process attached to 
or logically associated with a writing and executed or adopted by a person 
with the intent to sign the writing 

Rule 1.2, which deals with Scope of Representation and Allocation of Authority 
between Client and Lawyer, recognizes that "a lawyer may limit the scope of the 
reoresentation if the limitation is reasonable under the circumstances arid the client $ives 
injbrmed consent." Comment 6 provides '% limited representation may be appropriate 
because the client has limited objectives for the represeritati~ri." Where a lawyer 
represents multiple parties in a real estate transaction, the lawyer may want to limit the 
scope of representation of one or mare of the parties This limitation is also res~gnired 
in the comments to Rule 1 1 While Rule 1 1, "'Competence," remains unchanged, 
Comment 5 to Rule 1 1 recognizes that "an agreement between the lawyer and the client 
regarding the scope of the representation may limit the matters for which the lawyer is 
responsible " 

Rule 1 4, regarding Communication, is expanded to provide that, in addition to 
keeping clients informed of the status of a matter and complying with reasonable requests 
for information, a lawyer shall (1) "promptlv inform the client of anv decision or . .  . 
circumstance kith respect to which the ciient's infmteil consent. .'.is required . '? A 
lawyer shall also (2) "reasonably consult with the client about the means by which the 
client's objectives are to be accomplished " 

Rule 1.5, which deals with fees, states that "A lawyer shall not make an 
agreement for, charge, or collect an unreasonable fee or & unreasonable amount for 
expenses." This new rule addresses unreasonable expenses, as well as fees. 

Rule 1 6, which deals with confidentiality, remains relatively unchanged 
However, new exceptions to the rule have been added In particular, Rule 1 6@) states 
that "a lawyer may reveal information relating to the representation of a client to the 
extent the lawyer reasonably believes necessary (I)  to prevent the client &om committing 
a criminal act, (3) to prevent the client from committing a srime or fraud that is 
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reasonably certain to result in substantial injury to the financial interests or property of 
another and in fiutherance of which the client has used or is using the lawyer's services; 
and (4) to prevent, mitigate or rectifl substantial injury to the financial interests or 
property of another that is reasonably certain to result or has resulted from the client's 
commission of a crime or fraud in furtherance of which the client has used the lawyer's 
services . , " 

Conflicts of Interest are addressed in Rule 1.7 The rule provides that a lawyer 
can not represent a client if it creates a conflict with another client unless the lawyer 
believes he or she can represent both, the representation is not prohibited by law, the 
representation does not involve assertion of a claim by one of the lawyer's clients against 
another client, and each client gives inforntedconsent, coniirttted in writing. The 
comments to Rule 1.7 discuss directly adverse conflicts of interest, and provide that 
"absent consent, a lawyer may not act as an advocate in one matter against a person the 
lawyer represents in some other matter, even when the matters are wholly unrelated." 
(Comment 6 . )  The comments also discuss adverse conflicts in transactional matters, and 
Comment 7 provides, for example, that "if a lawyer is asked to represent the seller of a 
business in negotiations with a buyer represented by the lawyer, not in the same 
transaction but in another, unrelated matter, the lawyer could not undertake the 
representation without the infornted consent of each client." 

Rule 1 15, dealing with Safekeeping Property, has been expanded to add four 
additional paragraphs. Under the rule, a lawyer must keep the property of clients or third 
persons separate from his own property. Accounts must be maintained in the state where 
the lawyer's office is located unless the client or third person gives consent Records of 
account funds and other property shall be kept by the lawyer for up to six years after 
tesmination of representation. Paragraph (b) provides that a lawyer can deposit his own 
money into a trust account for the sole purpose of, and only in an amount necessary for, 
paying service charges. Paragraph (c) provides that unearned legal fees and expenses that 
have been paid in advance should he deposited into a client trust account and withdrawn 
only when fees are earned or expenses incurred. 

Paragraph (d) requires a lawyer give notice to a client or third person upon receipt 
of funds or property The lawyer should make prompt delivery of the funds to the person 
who is entitled to receive them and, if requested, render a full accounting. Paragraph (e) 
provides that where two or more people (one of whom may be the lawyer) claim interest 
in the property, the lawyer shall keep that property separate until the dispute is resolved 
Any part not in dispute should be promptly distributed 



Paragraph (0 of Rule 1 15 is new, and recognizes that where an account contains 
funds of more than one client or third party, disbursements can be made only on collected 
funds which have been de~osited. A lawyer can treat the following as collected funds: 

cash 
verified and documented electronic fund transfers, or other 
deposits treated by the depository bank as equivalent to cash 
properly endorsed government checks 
certified checks, cashiers checks or other checks drawn by a bank; 
or 
any other instrument payable at or through a bank, if the amount of 
such other instrument does not exceed $5000 and the lawyer has 
reasonable and prudent belief that the deposit of such other 
instrument will be collected promptly 

If the actual collection of deposits treated as the equivalent of collected funds does not 
occur, the lawyer shall, as soon as practical but in no event more than five working days 
after notice of noncollection, deposit replacement funds in the account 

Paragraph (g) provides that a lawyer cannot use any trust money to obtain credit 
or personal benefits for anyone other than the owner. 

Under paragraph (h), lawyers should file a written directive with their financial 
institutions that directs them to report to the Commission on Lawyer Conduct when any 
properly payable instrument drawn on the account is presented for payment against 
insufficient funds. Trust accounts may only be maintained at institutions that agree to 
report such. 

Rule 2.3, Evaluation for Use by Third Persons, provides that a lawyer may 
provide to third parties an evaluation that affects a client. If the evaluation is likely to 
affect the client's interest materially and adversely, the lawyer cannot provide the 
evaluation unless the client gives inforrrred consent. 

Rule 4.3, Dealing with Unsepresented Persons, has been changed to add that "The 
lawyer shall not give legal advice to an unrepresented person, other than to secure 
counsel, if the lawyer knows or reasonably should know that the interests of such a 
person are or have a reasonable possibility of being in conflict with the interests of the 
client." Comment 2 to the rule states "This Rule does not prohibit a lawyer from 
negotiating the terms of a transaction . . . with an unrepresented person. So long as the 
lawyer has explained that the lawyer represents an adverse party and is not representing 
the person, the lawyer may inform the person of the terms on which the lawyer's client 
will enter into an agreement or settle a matter, prepare documents that require the 
person's signature and explain the lawyer's view of the meaning of the document or the 
lawyer's view of the underlying legal obligations " 



Rule 5.5, which deals with Unauthorized Practice of Law, has been amended to 
provide several restrictions on multijurisdictional practice of law. Under paragraph (a), a 
lawyer who is not admitted to practice in South Carolina cannot establish an office or 
other continuous presence for the purpose of practicing law, nor can he hold out to the 
public or represent that he is admitted to practice in South Carolina. Paragraph (d) 
provides two exceptions to this rule. Under paragraph (c), A lawyer who is in goad 
standing and admitted to practice in another jurisdiction may provide legal services on a 
temporary basis that are (1) undertaken in association with a lawyer who is admitted in 
South Carolina and actively participates in the matter; (2) are related to a pending or 
potential proceeding in this or another jurisdiction if the lawyer, or the person that the 
lawyer is assisting, is authorized by law or order to appear, (3) are related to a pending or 
potential alternative dispute resolution proceeding in this or another jurisdiction and the 
services are related to the lawyer's representation of the client in a jurisdiction where the 
lawyer is admitted to practice and admission pro hac vice is not required. 

NOTE: At the upcoming TIPS Seminar to be held in Columbia on November 11, 
2005, William Higgins, Esquire, will address the changes to the Rules of Professional 
Conduct. 

If you have any questions, please contact the District Office. 


