
 
 
 
MEMORANDUM 
 
To: Stewart Title S.C. Agents 
 
From: S.C. State Office 
 
Date: May 9, 2008 
 
Re: Short Sales & HELOC Mortgages 
 
 In analyzing recent claims, the State Office has identified a need to clarify issues 
related to transactions involving Short Sales and paying off HELOC Mortgage Loans.  
This Memorandum is being issued as a reminder to all South Carolina Agents of practices 
and procedures to be followed when closing such transactions. 
 
 
SHORT SALES:      
 
 Foreclosures have risen dramatically within the last few months.  Although South 
Carolina is not facing the deluge of loan defaults inundating the courts of some other 
jurisdictions, our State’s foreclosure bar is definitely having a good year.   
 

As default rates rise, so to does the interest of distressed borrowers in the various 
means by which they may avoid losing their home through a foreclosure action.  If the 
lender is amenable, one method they may pursue is the Short Sale.  A Short Sale occurs 
when a lender agrees to accept less than it is owed from a distressed borrower to payoff 
his or her mortgage loan.  This “work out” is often attractive to all parties involved 
because it gives some stability and certainty to the distressed borrower, and the lender, 
though taking a loss on its mortgage loan, is often able to recoup more than it would if 
the property were foreclosed.  In addition, the Short Sale purchaser gets a good price on 
the home.   

 
Unfortunately, the feature that the parties find most attractive in Short Sales, the 

avoidance of foreclosure, is what makes these transactions potentially dangerous for title 
Agents and Underwriters.  From a title perspective, the foreclosure process is often 
beneficial because many title defects are cured by the resulting court order.  This feature 
of foreclosure actions is especially important because struggling mortgagors, in an effort 
to keep their home, often default on all other outstanding debts before going into 
foreclosure.  Thus, it is not uncommon for the defaulting borrowers to have a number of 
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recent liens against their property when the foreclosure action is filed.  Since the 
mortgage has priority over these liens or judgments, naming the judgment creditors in the 
foreclosure action will remove these encumbrances from title and allow the property to 
be conveyed free from any defects.   

 
But, if the foreclosure action is not completed, then any outstanding liens will 

continue to cloud title to the property.  Since the foreclosure action does not reach 
culmination until the Master’s or Referee’s Deed is issued, it is entirely possible that an 
Order of Foreclosure removing all subordinate liens, judgments, or mortgages from the 
title may be filed and then the Short Sale is negotiated.  In this scenario, the Order 
removing liens, though it is already of record, becomes null and void and the subordinate 
liens continue to encumber the title.      

 
Thus, Agents must be vigilant to ensure that all outstanding liens are paid off or 

otherwise cleared anytime they are faced with a foreclosure that is resolved by a Short 
Sale transaction.  Remember, the danger is not that outstanding liens, mortgages, or 
judgments will be missed, but that the mindset presuming the foreclosure will clear the 
liens is applied to the Short Sale transaction. 

 
Agents having questions regarding Short Sale transactions should call the State 

Office for guidance.        
 
 
HELOC MORTGAGES:

 
Recent claims have made it clear that some Agents are not following proper 

procedures when paying off HELOC Mortgages.  Sending a payoff check or wire, along 
with written instructions to satisfy the underlying mortgage, is normally all that is 
required to have a typical mortgage satisfied of record.  But, this process is not sufficient 
to satisfy a HELOC Mortgage.  A HELOC (“Home Equity Line of Credit”) is a mortgage 
loan tied to a line of credit.  As with any line of credit, the borrower is free to draw 
money from the credit line account, repay the lender in whole or in part, and then draw 
down the credit line again.  Thus, the fact that a lender receives sufficient funds to pay 
the line of credit down to a zero balance does not obligate the lender to close the account 
and satisfy the mortgage.  It is therefore critical that Agents follow precisely the 
instructions received from the lender in order to insure that the HELOC Mortgage is 
satisfied.  Usually, this requires that the payoff be accompanied by written instructions 
from the borrowers directing the lender to close the credit line and satisfy its mortgage.  
Oftentimes, the lender will provide a form for this purpose with the payoff statement. 

 
The State Office has seen claims in which no signed directive from the borrowers 

was sent along with the HELOC payoff.  The lender applied the funds to the credit line, 
but did not close the account.  At a later date, the borrowers, through ignorance or malice, 
drew funds from the “closed” HELOC credit line that they ultimately could not repay.  
Since the HELOC Mortgage was prior in time to the new, insured deed and/or mortgage, 
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Stewart Title was forced to repay the outstanding HELOC balance in order to protect our 
insureds.        

 
Therefore, it is imperative that all Agents follow the below listed procedures 

every time they pay off a HELOC Mortgage Loan:   
 

• Send an executed Request to Cancel Revolving Credit Loan form (see referenced 
form below) with the payoff request, or if the lender sends its own form along 
with the payoff statement, use theirs.  Whichever form is used, remember that if 
more than one person can make draws on the loan, all must sign.  The request tells 
the lender to cancel the revolving line of credit account and it requests a release or 
satisfaction be issued as soon as the payoff proceeds are received.  Send the letter 
to the lender as soon as possible.  Sending the request to close letter with the 
payoff proceeds is not preferred, though sometimes this will be unavoidable.  
Require each HELOC borrower to bring all credit cards and checks tied to the 
credit line to your office so that you can ensure that they have been destroyed.  If 
the lender requires that any additional procedures be followed in order to cancel 
the credit line, require compliance.  

• Do not accept a payoff that is conditional.  
• At closing (or at funding if you are paying off the HELOC through a refinance 

transaction), reconfirm the payoff with the lender.  
• Do same day payoff, (e.g., by wire) whenever possible.  
• Require the seller/borrower to execute an Affidavit and Personal Undertaking. 

(See form referenced below)  
• If the lender will not give an unconditional payoff, require an escrow of the 

maximum credit line plus interest until the lender agrees to exchange a release for 
the payoff.  
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STG Request to Cancel Revolving Credit Loan  

 
 
DATE: ____________________  
 
__________________________ (Lender’s Name) 
__________________________ (Lender’s Address) 
__________________________ (City, State, Zip Code)  
 
RE: Account No.: _____________________________  
Loan No.: ________________________________  
Mortgage No.: ____________________________  
Borrower(s): ______________________________  
Property: 
Recorded in Volume/Book ___________________  
Page ____________________________________  
 
 
REQUEST TO CANCEL REVOLVING CREDIT LOAN  
 
Dear ______________________________ :  

  The undersigned request that you furnish in writing to ______________________ , 
the title company or ____________________ , closing attorney, at FAX 
___________ telephone # ____________ , the necessary information in regard to the 
payoff and per diem amounts through (Date) by completing a Pay-Off Quotation and 
faxing it to the above number within 72 hours of receipt of this letter.  

 
  Please freeze the loan amount to include only obligations incurred or draws I have 

made prior to and including the date of this letter under the terms and conditions of 
the above-numbered loan secured by the above-numbered mortgage or the surety 
instrument, recorded in _________________________ , of the Public Records of 
_______________ County, _________________ , and cancel the revolving credit 
loan for future advances.  

 
  I agree to cease signing all checks and/or credit cards and/or drafts. I enclose all of 

the above which I have in my possession.  
 
  This is also a notice that I intend to sell or execute a new mortgage on the property. 

Under the laws of some States, future advances may be subordinate to the rights of a 
new lender or buyer.  

 
  Your cooperation in this matter is essential to completing the real estate transaction 
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contemplated with reference to the mortgaged property.  

 
Sincerely,  
 
 
__________________________  
Borrower/Mortgagor  
 
__________________________  
Borrower/Mortgagor 
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STG Revolving Credit Loan Affidavit and Personal Undertaking  
 
 
TO: _______________________________________________________________  
(Title Company or Closing Office (“Closing Office”)  
 
 

REVOLVING CREDIT LOAN AFFIDAVIT 
AND PERSONAL UNDERTAKING 

   ___________________________________________________ , hereinafter 
referred to jointly and severally as Borrower/Seller, being first duly sworn, states 
that Borrower is the owner of the following-described real estate:  

 
________________________________________________________  
________________________________________________________  

 and commonly known as: _______________________________________________ 
(the “Land”). A Revolving Credit Loan (RCL) secured by a mortgage or other 
security instrument recorded ________________________________________ , as 
Document Number __________ , in the Office of the Recorder Clerk of 
_____________________ County, ___________________ in favor of _____ 
(Lender), encumbers the land.  

 
  The Closing Office has obtained a payoff statement of said RCL as evidenced by a 

copy attached herewith.  
 
  Borrower jointly and severally for themselves, their heirs, personal representatives 

and assigns, do hereby swear and covenant with and certify to the Closing Office 
and Stewart Title Guaranty Company that the pay-off statement of the 
aforementioned RCL is accurate and represent a complete pay-off of their account to 
a zero balance.  

 
  Borrower has received no advances on nor written or made any drafts, checks or 

credit card payments against the aforementioned RCL either (1) increasing the 
balance due over what is shown on the settlement statement as of this date, or (2) 
occurring after the date of the Request to Cancel Revolving Credit Loan dated 
____________________ .  

 
  Borrower will not draw down any advances nor write any drafts or checks against 

the RCL, subsequent to this date.  
 
  Borrower will fully protect, defend, indemnify, hold and save the Closing Office 

and Stewart Title Guaranty Company harmless from and against any and all 
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additional sums claimed to be due on the RCL in the event the pay-off statement or 
settlement statement is inaccurate.  

 
  This Affidavit and Undertaking is made to induce the Closing Office and Stewart 

Title Guaranty Company to issue its policy of title insurance on the Land, free and 
clear of and without exception to the mortgage or other security instrument securing 
the RCL.  

 
BORROWER  
 
BORROWER  

  Sworn to and subscribed before me on this ______ day of __________ , 20 ______ 
.  

 
Notary Public in and for 
_____________________________ County, _________________________  
My Commission Expires: 
_____________________________  
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