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New Estates Code
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Presented by: Heidi E. Junge

Stewart Title Guaranty Company

Texas Underwriter

January 16, 2014

 Note:  PowerPoint and audio for the December 19, 
2013, “What’s Going on in the Regulatory World:   
. . .” webinar is now available on our website.  

 For Escrow Officer Credit please email password, 
attendees names, and TDI License numbers (if 
you have one) to CECertificate@stewart.com for 
certificates (please do this as soon as possible 
and make sure the correct spelling of the name(s) 
is included as to how it should appear on the 
certificate).  Attorneys e-mail bar card number to 
the same e-mail for CLE credit.

 Send to your training administrator if applicable.
 We are now recording!

ADDITIONAL HOUSEKEEPING 
INFORMATION

 Because of recent opinions expressed by the Texas Insurance 
Department concerning rebates, legal credit is available only to 
attorneys who own title agencies which are Stewart Title 
Guaranty Agents, are employed by a title insurance agent 
licensed with Stewart Title Guaranty, or a Stewart entity. Fee 
attorneys who have an Escrow Officer license through a Stewart 
Title Agent or entity may also obtain CLE credit. We welcome 
any other lawyers to listen, but cannot provide continuing 
education credit to you. If you are claiming legal credit for this 
web conference, please provide in your email which category 
you are in. We regret any inconvenience but we must take 
reasonable steps to protect us and you from enforcement 
actions by the Texas Insurance Department.
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Texas Underwriter

January 16, 2014

Why change from “Probate” Code to 
“Estates” Code?

• Definition of Probate

Estates Code §22.029 

The terms “probate matter,” “probate 
proceedings,” “proceeding in probate,” and 
“proceedings for probate” are synonymous and 
include a matter or proceeding relating to a 
decedent’s estate.

Definition of Estate

Estates Code §22.012

“Estate” means a decedent’s property, 
as that property:

(1) Exists originally and as the property changes 
in form by sale, reinvestment, or otherwise;

(2) Is augmented by any accretions and other 
additions to the property, including any 
property to be distributed to the decedent’s 
representative by the trustee of a trust that 
terminates on the decedent’s death, and 
substitutions for the property; and

(3) Is diminished by any decreases in or 
distributions from the property.

“Estate” is more accurate, broader term that is 
more encompassing.
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Who gets the stuff?
Testate and Intestate Succession

• Testate: Decedent died 
with a will.

• Intestate: Decedent 
died without a will.

• Intestate Succession 
detailed in Estates 
Code §201.001 
(formerly Probate Code 
§§38 & 45).

When Does Title Vest?

• Estates Code §101.001:

Title vests immediately upon 
death subject only to the need to 
administer the estate to pay debts.  

For the Executor to have the 
power to administer the estate, the 
power must be granted by the probate 
court either by implementing a will or 
creating an administration.  

Without court action, no 
estate exists and the heirs own the 
property.

Matters to Which Title is Subject

• The title passes subject to existing liens, equities and debts, 
including delinquent child support, and to the expenses of 
administration and the statutory exemptions and allowances to 
survivors. (Estates Code §101.051).

• The community estate descends subject to the debts against it. 
(Estates Code §201.003).

*Stewart Tip:  We generally take the position that an executor has 
about 1 year to administer the estate.  After that time, we require proof 
that debts are still being paid or we consider the executor’s power to 
have ceased and title to be in the heirs (all the heirs need to sign off on 
transfers).
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Stewart Underwriting Requirements
Testacy, Intestacy and Debts

• Death within 4 years of the date of examination → require proof decedent died with or 
without a will.

• Is an administration pending?

• If no administration pending, are the debts? (Why? - the possibility of administration being 
opened or a need for administration to be opened.)

• NOTE: The foreclosure of a Deed of Trust, the grantor of 
which has died, may be set aside in an administration. This 
applies to a foreclosure within 4 years after the date of death.

• If sale by the heirs, title passes subject to such debts, and 
administration could be subsequently opened within the 4 
year period.

• If an administration is pending but there is no further 
necessity for it, require that it be closed to forestall any 
possibility of a sale to pay alleged debts.

Intestate Succession

Was the decedent married?

If YES, did decedent have children?

If YES, are those children...

WITH THE CURRENT SPOUSE:

Spouse = 100% CP + 1/3 SP

Children = 2/3 SP (§201.002(b)(3))

RE: If SP, then spouse's 1/3 SP goes 
to children after spouse's death

FROM ANOTHER 
RELATIONSHIP:

Spouse = 1/2CP (the 1/2 the spouse 
already owns) + 1/3 SP

Children = 1/2 CP + 2/3 SP

RE: If SP, then spouse's 1/3 goes to 
children after spouse's death

IF NO:

Spouse = 100% CP (§201.003) + 100% 
non-RE SP (separate personal property) 

+ 1/2 RE SP

Parents/Heirs = 1/2 RE SP, split 
equally among heirs at law

If no parents, or heirs, then 100% to 
spouse 

If NO, see next slide.

CP: Community Property
SP: Separate Property
RE: Real Estate

Intestate Succession (Cont.)
Was the decedent married?

If YES, see the previous slide. If NO, did the decedent have children?

IF YES:

Children = equal 
share of 100% of all 
property. If children 
predecease, then 
their split goes to 

their children equally

If NO, did both parents survive?

If YES:

Father and mother 
(decedent's parents) 

= equal split

If NO, did one parent survive?

IF YES:

Surviving parent = 1/2

Brothers & sisters or their 
descendants 

If no surviving brothers, 
sisters or their 

descendants, all to 
surviving parent.

IF NO:

Split equally between 
brothers, sisters or 
their descendants

IF NONE SURVIVE:

Estate divided into two 
shares: paternal kindred 
and maternal kindred

See §201.001(g)(3).
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What You Need to Think About When 
Intestate Succession Appears in the 

Chain
– Generally, the Deed Records should reflect succession to 

ownership which in the event of intestate succession may be 
accomplished by a proceeding to declare heirship under Estates 
Code §§202.001-203.002. (See Small Estates, §4.04.6).

– In some instances, the title insurance company may accept an 
affidavit of heirship from disinterested parties in lieu of said 
proceeding.

– Also see Richard Black’s Checklist on Texas Intestate 
Succession located on www.stewarttexas.com or 4.04.2 of 
Virtual Underwriter.

Requirement of Survival by 120 Hours

Survival by Heirs

• A person who fails to survive a decedent by 120 hours is deemed to 
have pre-deceased the decedent. However, this does not apply 
where such application would result in an escheat of the estate. 
(Estates Code §§121.051-121.052).

Disposal of Community Property

• In case of death of a husband and wife where neither survives the 
other by 120 hours, one-half (1/2) passes as if the husband had 
survived and one-half (1/2) as if the wife had survived. (Estates 
Code §121.151).

Testate Issue – Forfeiture Clause

Estates Code §254.005 (formerly Probate Code §64)

A will containing a forfeiture clause may be challenged for 
good cause when the case is diligently prosecuted. 

*Stewart Tip: Relying on a forfeiture clause to exclude a 
requirement that all devisees/children execute a deed to 
property is an extra hazardous risk within the first 4 years 
after death and requires Texas underwriter approval.
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Divorce and Old Will and/or Trust Provisions 
for Former Spouse

Under the Estates Code §123.001, if after the testator makes a will, the 
testator’s marriage is dissolved by divorce, all provisions in the will shall be 
read as if the former spouse failed to survive the testator, unless the will 
expressly provides otherwise.

Under Estates Code §123.053, a revocable disposition or appointment, 
provision in a trust, or nomination in a trust to a relative of the former spouse 
who is not a relative of the divorced individual under the Code passes as if 
the former spouse and each relative of the former spouse who is not a 
relative of the divorced individual disclaimed the interest granted in the 
provision.

*Stewart Tip: You will want to check the will or trust to make sure it doesn’t 
expressly provide otherwise.

Annulment

Annulled Marriages – Effect

• The issue of marriages declared void or voided 
by annulment shall be treated in the same 
manner as issue of a valid marriage. (Estates 
Code §201.055).

Pretermitted Child aka Unintentionally 
Omitted Child

Estates Code §255, Subchapter B (formerly Probate Code 
Section 67)

In this subchapter, “pretermitted child” mean’s testator’s 
child who is born or adopted:

(1) during the testator’s lifetime or after the 
testator’s death; and

(2) after the execution of the testator’s will.
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Pretermitted Child (Cont.)

New Estates Code adds Subsection (e):

(e) If a pretermitted child’s other parent is not the 
surviving spouse of the testator, the portion of the testator’s 
estate to which the pretermitted child is entitled under 
Subsection(a)(1)(A) or (a)(2) of this section may not reduce the 
portion of the testator’s estate passing to the testator’s surviving 
spouse by more than one-half.

Underwriting Standard: Contact a Texas Underwriter before 
committing to insure a transaction involving pretermitted 
children.

Disclaiming an Interest
Estates Code Chapter 122 deals with Disclaimers and Assignments

Who can disclaim an interest in the estate?

– A person entitled to receive property as a beneficiary

– The legally authorized representative of an 
incapacitated beneficiary, personal 
representative of a deceased beneficiary, 
guardian ad litem for unborn or unascertained, 
or minor person, with prior court approval, or

– Any independent executor of a deceased 
beneficiary, without prior court approval.

Basic Rules and Effect of a Disclaimer

Estates Code §122.002(a)

- A beneficiary can disclaim all or any part of the 
property

– A disclaimer is effective for all purposes as of the 
date of the decedent’s death (§122.003)

– A disclaimer is irrevocable (§122.004)
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Basic Rules and Effect of Disclaimer 
(Cont.)

– Failure to comply will render a disclaimer ineffective except as an 
assignment of such property to those who would have received the 
property had the person attempting the disclaimer  died prior to the 
decedent.

– No disclaimer shall be effective after the acceptance of the property by 
the heir. Acceptance means taking possession or exercising dominion 
and control of such property as an heir. (Estates Code §122.104).

– This procedure also applies to beneficiaries of a will.

– Such disclaimers are not subject to claims of any creditor of the 
disclaimant after September 1, 1993.

– In general, a written memorandum of disclaimer must be filed not later 
than nine (9) months after the death of a decedent (Estates Code 
§122.055).  

Basic Rules and Effect of Disclaimer 
(Cont.)

**Practical Tip: If you have an heir that doesn’t want anything to do with the 
property, that heir needs an attorney to draft the disclaimer.  The filing of 
the disclaimer in either the probate court or county clerks office depends 
on a number of factors including whether there is a will or probate 
administration, how much time has transpired in an open probate or no 
probate has not been opened, and if the decedent is a nonresident.   

**You must examine the title to determine if there is an existing child 
support obligation owed by a party attempting to disclaim property that 
would otherwise pass by probate or intestacy.  You may need to obtain a 
partial release of the subject property from any such child support 
obligation by the person obligated to pay it.

Assignment of Interest
• Estates Code §122.201

A person entitled to receive property or an interest in property from a decedent by 
inheritance who does not disclaim the property may assign the property or interest to any 
person.

- The Assignment may be filed as provided for the filing of a disclaimer which requires 
service of notice (Estates Code §122.203)

- Failure to comply with the provisions of Subchapters A, B, C, and D of the Estates 
Code does not affect the assignment (Estates Code §122.204)

- An assignment is a gift to the assignee and is not a disclaimer (Estates Code 
§122.205)

• *Stewart Tip: You must be satisfied that the assignment 
was not executed in fraud of creditors.  Evidence of 
possible fraud, but not necessarily conclusive, would 
include filed Abstracts of Judgment, known pending 
litigation against the assigning party, or federal or state 
tax liens.
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Adopted Child
Estates Code §201.054 (formerly Probate Code §40)

– An adopted child is regarded as a child of the parent or parents by adoption, 
and such adopted child and child’s descendants inherit from and through 
the parent or parents by adoption and such parents’ kin as if such child 
were the natural legitimate child of such parents by adoption.

– Likewise, the parents by adoption inherit from and through an adopted child 
the same as if such child was the natural legitimate child of such parents by 
adoption.

– The natural parent or parents of an 
adopted child do not inherit from and 
through the child.

– An adopted child shall inherit from and 
through the natural parents or parent.

– Nothing in the Estates Code diminishes 
the right of a parent by adoption from 
disposing of property by will.

Not Adopted Children

Affidavits of Heirship

Estates Code Chapter 203 replaces Probate Code§52A

- For details on the content of Affidavits of Heirship see 
Bill Pratt’s Texas TIPS Webinar on Dead to Right: Real 
Estate Sales and Loans Through Probate located on 
www.stewarttexas.com

- Remember it isn’t enough to obtain a document titled 
Affidavit of Heirship and assume you’ve met the 
requirements – You have to actually go through the 
document to make sure it does/say what you need it to 
do/say.
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Effect of Reliance of Affidavits of 
Heirship

Estates Code §201.053 Effect of Reliance of Affidavit of Heirship

A person who purchases for valuable consideration any interest in real property of the heirs of a 
decedent,

• who in good faith relies on the declarations and affidavit of heirship that does not 
include a child who at the time of the sale or contract of sale of the property is not a 
presumed child of the decedent and has not under a final court decree or judgment 
been found to be entitled to treatment under this subsection as a child of the 
decedent, and

• who is without knowledge of the claim of that child,

• acquires good title to the interest that the child would have received, as purchaser, 
in the absence of any claim of the child not included in the affidavit.

• Texas has adopted a statutory form of the Affidavit of Heirship. Another form may be 
used.

*Stewart Tip:  Remember the Affidavit of Heirship DOES NOT put title into heir, it just 
states the heirs under Estates Code §101.001 (formerly Probate Code §37).

Affidavit in Lieu of Inventory

Estates Code §309.056

- An independent executor can file the affidavit if there are 
no unpaid debts, except secured debts, taxes, and 
administrative expenses, at the time the inventory is due.

*Stewart Tip: Your customer may argue that under this new 
Estates Code section, an inventory is not required.  Just 
because the Estates Code does not require an inventory 
DOES NOT MEAN that Stewart does not require an 
inventory – We do. 

TDI Regulations and Stewart

P-11 requires us to review a balance sheet of the 
estate. It doesn’t matter if they did or didn’t file an 
inventory because that is just a list of assets, not 
liabilities.

So, get the balance sheet and record what you 
have. You have to get the balance sheet to 
determine our exposure for estate taxes.
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Take a Look at P-11b.(9)
(9) In instances where federal estate taxes and state inheritance taxes 
have not been paid, but the title insurance company:

(a) Examines a balance sheet of the estate and determines that 
the estate will have no difficulty in paying its estate and inheritance 
taxes, and the title insurance company takes an indemnity from 
responsible persons protecting itself against loss due to unpaid estate 
and inheritance taxes, or

(b) Requires sufficient money or other securities to pay estate and 
inheritance taxes to be left in escrow with it pending payment of such 
taxes, or pending the receipt of waivers of lien from the taxing authority 
or authorities, or

(c) Examines the balance sheet of the estate and determines the 
estate will have no difficulty in paying its inheritance and estate taxes, 
and the title insurance company obtains a letter from a responsible 
person agreeing to see that such taxes are paid out of the assets of the 
estate.

Granting Power of Sale by Agreement
(Independent Administration)

Estates Code §401.006 (formerly Probate §145A)

For deaths after September 1, 2011, when decedent doesn’t have a will or decedent’s 
will does not contain language authorizing the personal representative to sell 
real property or contains language that is not sufficient to grant the representative that 
authority, the court may include in an order appointing an independent executor 
under Section 145 of this code any general or specific authority regarding the 
power of the independent executor to sell real property that may be consented to 
by the beneficiaries who are to receive any interest in the real property in the 
application for independent administration or in their consents to the independent 
administration. 

The independent executor may thereafter sell the real 
property under the authority granted in the court order 
without the further consent of those beneficiaries.

Independent Executors May Act Without 
Court Approval

Estates Code §402.002 (formerly Probate Code §145B)

Unless this code specifically provides otherwise, any action that a 
personal representative subject to court supervision may take with 
or without a court order may be taken by an independent executor 
without a court order.  The other provisions of this part are designed 
to provide additional guidance regarding independent 
administrations in specified situations, and are not designed to limit 
by omission or otherwise the application of the general principles 
set forth in this part.



1/16/2014

12

Power of Sale of Estate Property

Estates Code §402.052 (formerly Probate Code §145C)

- Unless limited by the terms of a will, an independent executor, in 
addition to any power of sale of estate property given in the will, and 
an independent administrator have the same power of sale for the 
same purposes as a personal representative has in a supervised 
administration, but without the requirement of court approval.

- Procedural requirements applicable to a supervised administration 
do not apply.

Protection of Person Purchasing Estate 
Property

Estates Code §402.054

(a) A person who is not a devisee or heir is not required to inquire into the power of sale of 
estate property of the independent executor or independent administrator or the propriety of the exercise of 
the power of sale if the person deals with the independent executor or independent administrator in good 
faith and:

(1) a power of sale is granted to the independent executor in the will;

(2) a power of sale is granted under Section 401.006 in the court order 
appointing the independent executor or independent administrator; or

(3) the independent executor or independent administrator provides an 
affidavit, executed and sworn to under oath and recorded in the deed records of the county where the 
property is located, that the sale is necessary or advisable for any of the purposes described in Section 
356.251(1).

(b) As to acts undertaken in good faith reliance, the affidavit described by Subsection (a)(3) is 
conclusive proof, as between a purchaser of property from the estate, and the personal representative of an 
estate or the heirs and distributees of the estate, with respect to the authority of the independent executor 
or independent administrator to sell the property. The signature or joinder of a devisee or heir who has an 
interest in the property being sold as described in this section is not necessary for the purchaser to obtain all 
right, title, and interest of the estate in the property being sold.

(c) This subchapter does not relieve the independent executor or independent administrator from 
any duty owed to a devisee or heir in relation, directly or indirectly, to the sale.

Protection for Certain Purchasers
(When Order from First Proceeding Not Recorded in Deed Records for that County)

Estates Code §33.055:

Notwithstanding Section 33.052, a bona fide 
purchaser of real property who relied on a probate 
proceeding that was not the first commenced 
proceeding, without knowledge that the proceeding 
was not the first commenced proceeding, shall be 
protected with respect to the purchase unless before 
the purchase an order rendered in the first 
commenced proceeding admitting the decedent's will 
to probate, determining the decedent's heirs, or 
granting administration of the decedent's estate was 
recorded in the office of the county clerk of the county 
in which the purchased property is located.
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Authority to Sell Minor’s Interest in 
Property without Guardianship

Estates Code §1351 (formerly Probate 
Code §889)

A parent or managing conservator 
of a minor who is not a ward may apply to 
the court under this subchapter for an 
order to sell an interest of the minor in the 
property without being appointed guardian 
if the net value of the interest does not 
exceed $100,000.

Durable Power of Attorney
and

Statutory Durable Power of Attorney

Estates Code §§751 and 752 (formerly Probate Code §490)

- Some of our competitors are very strict with DPAs.  Stewart likes the 
Statutory Durable Power of Attorney.

- Estates Code §752.102 contains the language for real property 
transactions.

- It is not enough to have a document titled “Statutory Durable Power of 
Attorney” in your file – the document must convey the actual powers needed 
for the individual transaction.

Estates Code §751 
Durable Power of Attorney

A durable power of attorney for a real property transaction requiring the execution and 
delivery of an instrument that is to be recorded, including a release, assignment, 
satisfaction, mortgage, security agreement, deed of trust, encumbrance, deed of 
conveyance, oil, gas, or other mineral lease, memorandum of a lease, lien, or other claim or 
right to real property, must be recorded in the office of the county clerk of the county in which 
the property is located.

*Stewart Tips: 

- This is not the only form of power of attorney that can be used.

- Stewart remains partial to the statutory form.

- Need original to record.  

- Signature of principal must be acknowledged.

- Examiners and closers should be cautious that if Line N (all powers) or real estate 
matters are not initialed, then the power to deal with real estate is withheld.  This is a 
major change in the law.
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De-parting Thoughts

Resources
• Texas Estates Code online at 

http://www.statutes.legis.state.tx.us/Docs/SDocs/ESTATESCODE.pdf

• TX2011008 PROBATE Amendments 2011

• TX2013007 LEGISLATIVE UPDATES – 2013 Texas Legislative Analysis (Part 2)

• Virtual Underwriter

- Decedent’s Estates 

• Past TIPS Webinars located on www.stewarttexas.com

- Dead to Rights Presented by Bill Pratt

- The Power and the Glory: Powers of Attorney in Real 
Estate Transactions Presented by Richard Black

• Texas Intestate Succession Checklists located on www.stewarttexas.com

• Authority of Independent Executors and Independent Administrators to Sell and 
Convey Real Property located on www.stewarttexas.com

THANK YOU!

 For Escrow Officer Credit please email password, attendees names, 
and TDI License number (if you have one) to 
CECertificate@stewart.com for the certificate (please do this as soon 
as possible and make sure the e-mail includes the name(s) as it 
should appear on the certificate).  Please be aware that due to TDI's 
strict policies on issuing credit, you must pay close attention to the 
password given at the end of the webinar as we are unable to give it 
out once the presentation has been terminated off of Webex.

 Attorneys email bar card number to CECertificate@stewart.com for 
CLE credit

 Next Texas TIPS Online February 20, 2014, “New Solvency Rules” 
by John Rothermel.

 Questions/Comments?  Email john.rothermel@stewart.com

 Please visit www.stewarttexas.com for the presentation materials 
within 5 business days of the webinar.


