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 For Escrow Officer Credit please email password, 
attendees names, and TDI License numbers (if you 
have one) to CECertificate@stewart.com for 
certificates (please do this as soon as possible and 
make sure the correct spelling of the name(s) is 
included as to how it should appear on the certificate).  

 For this webinar, please include “New Solvency 
Rules” in the subject line of your e-mail.

 Attorneys e-mail bar card number to the same e-mail 
for CLE credit.

 Send to your training administrator if applicable.

ADDITIONAL HOUSEKEEPING 
INFORMATION

 Because of recent opinions expressed by the Texas Insurance 
Department concerning rebates, legal credit is available only to 
attorneys who own title agencies which are Stewart Title 
Guaranty Agents, are employed by a title insurance agent 
licensed with Stewart Title Guaranty, or a Stewart entity. Fee 
attorneys who have an Escrow Officer license through a Stewart 
Title Agent or entity may also obtain CLE credit. We welcome 
any other lawyers to listen, but cannot provide continuing 
education credit to you. If you are claiming legal credit for this 
web conference, please provide in your email which category 
you are in. We regret any inconvenience but we must take 
reasonable steps to protect us and you from enforcement 
actions by the Texas Insurance Department.
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HB 4338

• This bill was a cooperative effort by Stewart Title 
Guaranty Company, the Texas Land Title Association, 
the Texas Title Guaranty Association and the staff of 
the Texas Insurance Department. Most of the 
provisions of the bill arose from the report to the 
Commissioner of Insurance produced by a study 
committee appointed by the Commissioner in light of 
the impact on title agents of the severe economic 
downturn that began in 2008. The bill went through 
many revisions as the interested parties negotiated 
important changes to the then existing law.

Summary of HB 4338

In brief summary, the bill makes changes in the following areas:

1. Effective January 1, 2014, all title plants must have an inception date of 
January 1, 1979.  Starting January 1, 2010, all new plants have to begin 
January 1, 1979, but all existing plants have until 2014 to go back to 1979.

2. The Texas Title Insurance Guaranty Association (TIGA) is given expanded 
powers to deal with impaired agents (those with escrow account shortages 
and those with financial difficulties).

3. Depending on the length of time an agent has been licensed and the size 
of the largest county in which the agent is licensed, agents have between 2 
and 10 years to reach certain levels of capitalization. Agents in counties 
with a population of less than 10,000 are exempt other than to provide a 
statement of solvency annually.
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Summary of HB 4338

4. New agents must comply with enhanced educational and experience 
requirements.

5. Title Insurers and the TDI may exchange information concerning agent 
solvency issues in a confidential manner.

6. Agents must provide the TDI with a copy of their quarterly IRS withholding 
statement and proof of payment.

7. All premiums held in an escrow account for a division of premium, whether 
to the underwriter or another agent for title evidence , is held in trust for the 
person to whom the money is owed. Separate accounts are not required.

8. Files kept in offices or in storage must be made available to the 
underwriters of an agent and to TIGA for copying during normal business 
hours and for up to 60 days in case an agent fails.

Summary of HB 4338

9. TDI must furnish an agent with a copy of an audit report before it 
becomes final and give the agent 10 days to respond and give an 
agent at least 10 days notice of a mandatory meeting.

10. TDI financial information cannot be used in rate hearings. TDI can 
subpoena information and conduct discovery to obtain financial 
information to be used in rate hearings.

11. The commissioner can conduct a hybrid rules and forms hearing as 
needed.

12. The commissioner must conduct a hearing to implement a number 
of these changes.

Why Is The Bill Just Now
Becoming Effective?

• Remember that for many matters, the 
Commissioner has to have a hearing to 
promulgate rules to implement a law.  In the 
case of HB 4338 there were a number of issues 
as we have just seen.

• Immediately, however, a number of agents 
expressed concern over the requirement for 
reaching a certain level of assets.
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Why Is The Bill Just Now
Becoming Effective?

• Remembering that the bill was passed in the 2009 
legislative session, which was probably the 
beginning of the lowest point of the Great 
Recession, surety bonds were largely unavailable 
as well as other assets had lost substantial value.  

• The idea of a solvency account was floated and 
agreed to but we had to wait until the 2011 
session for the legislature to approve.

Why Is The Bill Just Now
Becoming Effective?

• So the 2011 Legislature created the mechanism 
of the solvency account (more on that later) and 
during this time, the commissioner resigned and 
another appointed at the end of the session.  
Her first job was to reorganize the department … 
not pass title insurance regulations!  So we had 
to wait.

Why Is The Bill Just Now
Becoming Effective?

• Part of the reorganization was to abolish the 
separate title insurance division and move their 
functions into the various portions of the TDI that 
deals with those issues:  licensing, financial 
regulation, enforcement, and the like.  The 
individuals had to move, and then explain their 
job to their new bosses and co-workers. 

• All of this took time.
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Why Is The Bill Just Now
Becoming Effective?

• In the meantime, the industry began to write the 
regulations and began the process of explaining 
to these new bosses the issues, the reasons for 
the solutions and the impact on the industry and 
the TDI.

• And then we got another new commissioner.

• All of this lead to a number of months of 
additional delays in implementation.

What Is The Concept Of Solvency 
Legislation Anyway?

1. Title companies licensed in Texas have the public’s trust, 
handle more than a billion dollars of other people’s money 
every year and provide insurance needed for out of state 
people to buy, sell and loan money on Texas real estate.

2. The size of the Texas real estate market and the regulated 
environment have encouraged more and more agents to 
establish companies in Texas. 

3. The automation of title plants and subscriptions rather than 
ownership have aided more agents in getting into the title 
business in Texas.

What Is The Concept Of Solvency 
Legislation Anyway?

• Despite audits by TDI and underwriters, agents 
(and an underwriter) have failed for a variety of 
reasons: 
– Fraud, theft, poor business practices and in some cases 

the downturn(s) in the economy
– Incompetency

• To maintain the public (including the legislature and 
the TDI) trust, requiring agents to maintain 
minimum solvency standards was clearly needed.
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Title Plants

• Because of the curative power of Texas’ strong 
25 year statute of limitations and limitations title, 
for decades title plants only had to be for 25 
years.  Of course this did not mean that for 
easements and minerals one only had to search 
25 years; rather, a courthouse search was 
required to pick up easements and minerals 
sometime to sovereignty.  

Title Plants

• Relying on a 25-year plant meant also that the 
cost of a subscription to an automated plant was 
greatly reduced from the cost of ownership of a 
sovereignty plant.  So much reduced that the 
cost of entry into Texas major business centers 
was reduced from millions of dollars to a few 
$1000 a month.

Impact Of A 1979 Date
According to a 2009 TDI study, title plants with an effective date affected by 
a 1-1-79 date were as follows:

• 1961-1980

• 277
– 25.67%

• 1980 and later

• 31
– 2.87%

• Of course this also means that a large number of title plants were either 
sovereignty or had inception dates older than 1961. 

• So the impact was marginal but added immediate value to the 
ownership, lease and even subscription  of a title plant. 
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United Title Failure

• United Title was a subsidiary of a Colorado 
agent.  It grew rapidly in Texas and was solvent 
on its own.  However, the parent company ran 
into financial troubles and its bank froze its 
funding, causing the parent to eventually file 
bankruptcy.  The parent simply shut down 
United Title on a Friday and fired all of its 
employees.  It was NOT insolvent and its escrow 
accounts were intact. Thus TIGA could not be 
involved.

TTIGA Expansion
a. The commissioner has to notify TIGA when an agent has been determined to be impaired.

b. TIGA shall pay from guaranty fees the expenses of examination and audits by the 
department.

c. TIGA can also advance funds to pay the expenses of administering an impaired agent.

d. The maximum $5.00 per policy guaranty fee has been removed and the Guaranty 
Association now sets the amount of the fee. (Note: TIGA Board  reduced to $0 in 2014).

e. No entity that has gone through impairment can resume business until it repays TIGA’s 
expenses.

f. All owners, directors and employees of a failed agent have a legal duty to cooperate with 
TIGA and provide access to offices, files and electronic storage. Failure to cooperate 
subjects the person to sanctions by the department.

g. TIGA can employ or retain persons to assist it in winding up an impaired agent to:

i. Close real estate transactions

ii. Disburse escrow funds

iii. Record documents

iv. Issue final title insurance policies.

Added Education = Added Competence?

• Another part of HB4338 was to add enhanced 
educational and experience requirements for 
new agents.   The idea here was that folks 
coming to Texas needed to understand our laws 
and regulations and since additional agents 
dilute the pool of available managers, folks 
running Texas title companies need to 
understand how to run a Texas company.
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Added Education = Added Competence?
a. Essentially, a new agent must provide proof of education and experience in 

order to be licensed. The commissioner can establish the number of hours 
not to exceed 30.

b. The education must be provided by the same providers established in P-28 
and must cover:

(1) the basic principles and coverages related to title insurance;
(2) recent and prospective changes in those principles and coverages;
(3) applicable rules and laws;
(4) proper conduct of the license holder's title insurance business;
(5) accounting principles and practices and financial responsibilities and practices 

relevant to title insurance; and
(6) the duties and responsibilities of a title insurance agent.

c. An individual is exempt from the professional training requirement of this 
section if the individual has held in this state for at least five years a position 
as management personnel with a title insurance agent, or a comparable 
position, as determined under rules adopted by the commissioner.

Exchanging Information
a. Each title insurance company shall provide annually to the department a list 

of officers authorized to provide to the department the information under this 
subsection.  T-S4-A

b. Information provided under this subsection is not subject to Chapter 552, 
Government Code, except that the commissioner may release information 
that the commissioner received under this subsection to a title insurance 
company that has appointed, or that is considering appointing, the title 
agent. 

c. The commissioner may also release information that the commissioner 
received under this subsection to a title agent under Section 2651.206, 
Insurance Code, if the information is evidence on which an audit report or 
examination report relies. 

d. A title insurance company that receives information under this subsection 
may not release the information except under a subpoena issued by a court 
of competent jurisdiction.

• 2014 Rules and Forms:  S.4; T-S4, Disclosure Form T-S4-A

Quarterly Tax Reports

• During the industry drafting sessions, one 
concerns was determining how likely an agent 
was to become insolvent.
– Agents pointed out that agents must report and pay 

to the IRS quarterly withholding taxes on their 
employees.  Failure to do so would be a serious 
indication of potential insolvency.
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Quarterly Tax Reports

a. This is the quarterly 941.
b. Proof of payment is also required.
c. Agents without employees must certify 

quarterly that there has been no material 
change in the agent’s financial condition that 
would cause it to be unable to meet its 
obligations as due.

• 2014 Rule and Forms: S.5; T-S5 reporting form

Premiums Held In Escrow

• United Title owed many agents for out of county 
title work.  That portion of the premium was not 
under state control and could easily have been 
claimed by the parent’s bankruptcy trustee.  
Same with the underwriter’s share of the 
premium.

• HB 4338 put premium into trust but doesn’t 
require them in a trust account. 

Premiums Held In Escrow

a. If you choose to set up a separate account for 
underwriter premiums, the TDI cannot audit such 
account other than to see the amount of funds that 
were placed into the account and correlate those 
funds to underwriting premiums earned.

b. Premiums owed for division of premium under P-24 
are also held in trust.

c. The purpose of placing the funds into trust is to 
enhance the status of the funds in case of the failure 
of the agent.
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File Availability

• Files kept in offices or in storage must be made 
available to the underwriters of an agent and to 
TIGA for copying during normal business hours 
and for up to 60 days in case an agent fails.

• UTT failure meant that TDI had to send armed 
“Marshall’s” to landlords to gain access to offices 
for itself and the underwriters.

2014 Adoption Of Rules And Forms

• The remainder of the slides are taken from our 
Solvency Bulletin TX 2014001.

• Please note that the original bulletin adopted 
unofficial comments made by TDI which were 
either incorrect or later retracted.  That bulletin is 
being (has been) corrected to reflect those 
matters.  They will also be discussed today.

Solvency Itself

• Agenda Items 2012-21 Adopts Administrative 
Rule S.1, Minimum Capitalization Standards for 
Title Agents Pursuant to §2651.012 and 
Certification and Procedure to Determine Value 
of Assets Pursuant to §2651.158, to include 
the timetables and capitalization amounts in 
Insurance Code §2651.012.
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Solvency

• A title agent must maintain unencumbered assets with a 
market value in excess of liabilities, exclusive of abstract 
plants, as specified in Section 2651.012(c).

• TDI describes these unencumbered assets as essentially 
considered reserves for contingencies for agent 
insolvency and to mitigate poor winding down practices.

• Depending on the length of time an agent has been 
licensed and the size of the largest county in which the 
agent maintains a principal office, there are five different 
levels of capitalization that range from $0(Exempt) to 
$150,000 (see chart below).

How Much And Where

• An agent that maintains a 
principal office in more 
than one county must 
meet the asset standards 
for the largest county for 
which the agent maintains 
a principal office.

Population of County
(2010 Census Data)

Unencumbered
Asset Amount

Less than 10,000 $-0- (exempt)

10,000 - 49,999 $25,000 

50,000 - 199,999 $50,000 

200,000 - 999,999 $100,000 

1,000,000 or more $150,000 

Dates To Comply 

• The times for an agent to comply with the solvency 
requirements (based on its largest county of 
license) have had to be slid forward because of 
the delay in implementation of the rule.  

• Under Administrative Rule S.1, a schedule for 
compliance with the minimum capitalization 
standards is set forth and ranges from immediate 
(7/3/2014) compliance for new agents to up to 9 
years (11/1/22) based on the number of years the 
agent has held a license in the State of Texas. 
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Dates To Comply 

# of Years
License

Field
Deadline for

Full Compliance

# of Yrs. To
Reach Full

Compliance

# of Asset 
Amount Needed

Each Year

Less than 3 July 3, 2014 0 100%

>3 but <4 November 1, 2016 3 33%

>4 but <5 November 1, 2017 4 25%

>5 but <6 November 1, 2018 5 20%

>6 but <7 November 1, 2019 6 16.66%

>7 but <8 November 1, 2020 7 14.29%

>8 but <9 November 1, 2021 8 12.5%

>9 years November 1, 2022 9 11.11%

Agenda Item 2012-22 Adopts Form T-S1, Title 
Agent’s Unencumbered Assets Certification Form

• Agents that are exempt are not required to file T-S1 as there 
is no box on the form to check that they are exempt.  T-S1 
designates how the agency has complied with the 
unencumbered asset requirement.  T-S1 does not require 
proof to be submitted with the form; however, TDI may follow 
up with the agent with requests for additional information 
regarding the integrity of the assets being pledged.  It could 
be expected that this information would be requested during 
the regular TDI audit.  T-S1 can be found on the TDI website 
at www.tdi.texas.gov.

When And How 

• The initial T-S1 certification must be submitted to TDI with the agent’s 
annual audit of escrow accounts between September 1, 2014 and 
August 31, 2015 (depending on the agent’s fiscal year end) .  The 
subsequent annual T-S1 certification must be submitted annually 
between September 1 and September 30 of each year to TDI for the 
preceding calendar year beginning in 2015 (irrespective of the agent’s 
fiscal year end).  We suggest marking your calendar to make this report 
as late reports will subject you to TDI fines.

• The start date of the time that a title agent has been licensed is the date 
on which the title agent was first assigned a Title Agent Company 
Identification Number by TDI in connection with the issuance of the title 
agent’s initial license.  Administrative Rule S.1 details the start date for 
instances of changes in ownership, acquiring an agency through 
inheritance, merger, and consolidation.
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What You Should Do

• Determine your minimum capitalization requirement and schedule for 
compliance as well as the method(s) you will use to meet the minimum 
capitalization requirement. For determining years licensed, remember to use the 
effective date of September 1, 2013.

• A title agent that applies for its first license on or after the effective date of this 
rule and does not elect to create a Solvency Account shall be required to (1) 
hold unencumbered assets or (2) make a deposit in the amount of 100% of the 
required capitalization specified under the Rule  or (3) provide a bond in the form 
created in S-7 as a condition precedent to the issuance of a new license.

• The initial filing of Form T-S1 will normally accompany the annual audit of 
escrow accounts submitted to TDI between September 1, 2014 and August 31, 
2015 (the exact date depends on the agent’s fiscal year end), unless the agent 
makes a deposit under Insurance Code §2651.012(f).  Subsequent filings of 
TS-1 must be submitted between September 1 and September 30 (irrespective 
of the agent’s fiscal year end).  Create internal systems and procedures to 
comply with the rule.

Solvency Account

• Agenda Item 2012-23 Adopts Administrative Rule S.2, 
Solvency Capitalization Standards, to meet the 
requirements of Insurance Code §2651.012.

• A Solvency Account can be set up by using Form T-S2 to 
meet the requirements of Administrative Rule S.1.  If 
creating a Solvency Account, the agency must deposit into 
the account a portion of the agent’s portion of the premium 
(the greater of 1% or $5) from each transaction.  Deposits 
must be made to the Solvency Account quarterly (within 31 
days of the end of each calendar quarter).  There is no set 
deadline for reaching the required level of funds (required by 
Sec. 2651.012).

Solvency Account Agreement
• Agenda Item 2012-24 Adopts Form T-S2, Tripartite Agreement, to 

enable a title agent to establish a solvency account to comply with 
capitalization requirements.  Note: This firm must be executed by the 
agent, the agent’s bank and TDI.

• Agenda Item 2012-25 Adopts Administrative Rule S-3, Title Agent 
Requirements, Procedures and Forms for Obtaining Release of Assets 
in Accordance with Insurance Code §2651.012(b) or §2651.0121, to 
provide procedures for an agent to request and obtain the release of 
assets, including funds held in a solvency account.  

• What you should know: 
– No funds can be returned to an agent that has ceased operations unless the 

Commissioner agrees to release the funds.  Use Form T-S3 for requests to release 
funds; however funds will only be released at the discretion of the Commissioner.

– Agenda Item 2012-26 Adopts Form T-S3, Solvency Account Release Request.  The 
form provides a checklist for the actions required to request a release.
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Surety Bond As An Option

• One of the several approved methods of obtaining 
solvency levels is a surety bond.

• The commissioner had to approve the form.
• Bond companies during the Recession didn’t want to 

issue.
• Things have now changed to make this a real option.
• Agenda Items 2012-27 and 2012-28 Adopts 

Administrative Rule S.7, Surety Bond for Title Agents 
to Comply with Minimum Capitalization Standards and 
adopts Texas Title Insurance Agent’s Minimum 
Capitalization Bond form.

IRS Withholding
• Agenda Item 2012-32 Adopts Administrative Rule S-5, Filing of Title 

Agent’s Quarterly Withholding Tax Report.

• This rule is effective January 3, 2014 and creates a new quarterly 
filing requirement for the filing of Quarterly Tax Reports.  This 
requirement starts the first quarter of 2014.  At the end of each 
quarter, every title agent and direct operator must submit a copy of 
their own quarterly payroll tax report (941) to TDI, along with 
evidence that the taxes were paid (example: cancelled check or 
receipt of payment).  The remittance form must indicate whether or 
not the agent has employees.  The information must be submitted 
within 45 days of the end of each quarter.  TDI will be creating a 
separate email address so that the information can be submitted 
electronically and information regarding submitting the information 
electronically can be found on TDI’s website. 

Licensing
• One feature of the reorganization of the TDI was to 

change the way title agents are licensed to conform 
to the way all other insurance agents are licensed.

• Heretofore, title agents were licensed only through 
their underwriters and essential held a separate 
license for each underwriter.

• Starting in 2014, the agent is licensed with TDI and 
the underwriters are endorsed onto the agent’s 
license.  An agent must be appointed by at least 
one underwriter to receive the initial license. 
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Escrow Officer Licensing

• Escrow officers are allowed to live in an adjoining 
state so long as they have a bona fide job with a 
Texas licensed agent.

• Agenda item 2012-87 requires that the escrow officer 
bond for such bi-state escrow officers is doubled from 
$5000 to $10,000. 

• However if the agent has more than 10 escrow 
officers the total bond cannot exceed $50,000.  Eight 
instate andone1 bi-state escrow officers would equal 
a $50,000 bond.  Are they really bi-statual?

FAQs
• What assets can I use to prove I am solvent? 
• One or a combination of the following:

– cash or cash equivalents;
– liquid assets;
– real estate, in excess of any encumbrances;
– investments, such as mutual funds, certificates of deposit, stocks 

and bonds;
– a surety bond, which complies with Administrative Rule S.7;
– a deposit made in accordance with Section 2651.102; 
– a letter of credit that meets the requirements of Section 

493.104(b)(2)(C);
– a solvency account that meets the requirements of Section 

2651.0121 

FAQs
• Must I stay solvent at all times?

– Yes.  
– If for example maintaining stocks in the 

company’s name that for some reason lose value, 
you must make up the difference promptly.

– You could reasonably expect a TDI auditor or 
your owner CPA to discover the problem and 1. 
write you up and/or fine you or even cancel your 
license.

– This is analogous to the situation where a theft in 
the escrow account requires assets of the owner 
be used to make up the shortage.
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FAQs

• Tell me again how to compute the 
solvency account deposit –
– The great of $5 per policy or 1% of the 

agent’s portion of the premium (85%). 

– This would mean that for a SI issue policy, 
the deposit would be $10 or 1% of the 
agent’s premium.
• Policies in excess of $59,500 will require 1% of the 

premium ($59,500= $581*15%= $494.00 
*1%=$4.94).

FAQs 

• When do I make the deposit?  How does 
TDI know?
– The best practice may be to make the deposit 

out of each transaction.  That would remove 
the temptation to use the money until the 
actual deposit must be made.

– However S-1 requires the deposit be made 
quarterly  within 31 days after the end of each 
quarter.

FAQs
• If I put money into a solvency account, can I get 

it back?
– That depends on several things:

1. You would have to have proof of solvency from a 
different source.
– Perhaps you finally got that power plant premium and 

paid off the building you’re in.  It is in the agency’s name 
and far exceeds your solvency number.

2. You have to get permission from the 
commissioner using Rule S-3 and Form T-S3. 
That would allow the financial institution holding 
the funds under the Tri-party agreement T-S-2 to 
release the funds.
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Can My Solvency Account Make ME
Some Money?

• Yes.
• The solvency account can be interest-bearing, 

and the agency can receive the interest after 
they have reached the required level of 
unencumbered assets, as authorized by  Admin. 
Rule S-2 (E).

How Should My Solvency
Account Be Styled?

• There is no definitive answer at this time.
• It really isn’t an escrow account as we know them.  Since only 

TDI has access to the fund and then only if the agent ceases 
operation and doesn't wind down appropriately, it isn’t exactly an 
operating account either.  

• Something like, ABC Title Company, Solvency Trust Account, 
might protect the account from bankruptcy trustees and creditors 
but beware some banks may have rules as to what department 
manages such accounts and what the yearly fees are.  If bank 
fees seem high remind them that only money comes in and only 
extremely rarely will any money come out.

How Do I Decide How Long I Have To Reach 
Solvency Amounts?

• This too has no definitive answer.

• An agent in a county of less than 10,000 doesn’t 
have to prove solvency.

• An agent just starting up or which has not been 
licensed since 9-1-2010 must reach the amount 
for their county immediately.

• An agent licensed before 9-1-2010 has the 
number of years it has been licensed. 
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How Do I Decide How Long I Have To 
Reach Solvency Amounts? (part 2)

• An agent licensed more than 9 years on 9-1-
2009 has 9 yrs. to reach solvency levels.

• An agent that merged with an agent licensed 
older than it has the number of years the older 
company has.  
– TDI has evidenced an informal opinion that the 

merger must have taken place before 9-1-2010 for 
the rule to apply although this interpretation would 
be inconsistent with the intent of the rule.

THANK YOU!
 For Escrow Officer Credit, please email the password, attendees 

names, and TDI License number (if you have one) to 
CECertificate@stewart.com for the certificate (please do this as soon 
as possible and make sure the e-mail includes the name(s) as it should 
appear on the certificate).  Please be aware that due to TDI's strict 
policies on issuing credit, you must pay close attention to the password 
given at the end of the webinar as we are unable to give it out once the 
presentation has been terminated off of Webex.

 For this webinar, please include “New Solvency Rules” in the subject 
line of your e-mail.

 Attorneys email bar card number to CECertificate@stewart.com for 
CLE credit.

 Next Texas TIPS Online March 13, 2014, “Mechanics Liens” by Bill 
Pratt (please note that this is not our normally scheduled time – we will 
resume our standard 3rd Thursday of the month schedule in April 2014).

 Questions/Comments?  Email john.rothermel@stewart.com
 Please visit www.stewarttexas.com for the presentation materials within 

5 business days of the webinar.


