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For Escrow Officer Credit please email password, 
attendees names, and TDI License numbers (if 
you have one) to ken.wrider@stewart.com for 
certificates 
(please do this as soon as possible and make 
sure the correct spelling of the name(s) is 
included as to how it should appear on the
certificate).  
Attorneys e-mail bar card number to Ken Wrider 
for CLE credit.
Send to your training administrator if applicable.
We are now recording!

Because of recent opinions expressed by the Texas Insurance 
Department concerning rebates, legal credit is available only to
attorneys who own title agencies which are Stewart Title 
Guaranty Agents, are employed by a title insurance agent 
licensed with Stewart Title Guaranty, or a Stewart entity. Fee 
attorneys who have an Escrow Officer license through a Stewart 
Title Agent or entity may also obtain CLE credit. We welcome 
any other lawyers to listen, but cannot provide continuing 
education credit to you. If you are claiming legal credit for this 
web conference, please provide in your email to Ken Wrider 
which category you are in. We regret any inconvenience but we 
must take reasonable steps to protect us and you from 
enforcement actions by the Texas Insurance Department.
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Benefits of 1031 Exchanges for Stewart Agencies
Who is Asset Preservation, Inc. (API)?
Understanding Capital Gain Taxation in 2013
IRC §1031 Exchanges
Like-Kind Property
The Delayed Exchange & 45/180 Day Requirements
Recent 1031 Exchange Developments/Cases/PLRs
CE Presentations and Other Marketing Materials
API’s Customizable “Power of Exchanger™” flyers
How “The API Advantage™” can help Differentiate 
Stewart Affiliates from the Competition
How to Contact Asset Preservation, Inc.

Offer a tax saving solution to investors
Every exchange has at least 2 closings
Referrals of sale side/buy side business
Repeat referrals
Joint marketing opportunities
Sales tools applicable to commercial and residential
1031 exchange activity is picking up



Asset Preservation has been a Stewart subsidiary 
since 1993
Asset Preservation is composed of a large team of 
experienced 1031 experts
Asset Preservation has successfully facilitated over 
150,000 exchanges in its 22 year history
Highest security of funds, backed by a “Letter of 
Assurance” from Stewart Information Services 
Corporation (NYSE: STC)
Fast and responsive services
Division Managers nationwide
Asset Preservation is Stewart ’s Qualified Intermediary 
– Your Source for Superior Service!

New 20% capital gain tax rate for high earners
New “net investment income” 3.8% Medicare surtax 
pursuant to IRC Section 1411
Capital gain taxation now includes 4 components:

1)Taxation on depreciation recapture at 25% - plus
2)Federal capital gain taxes at 20% (or 15%) - plus
3)3.8% Medicare surtax on net investment income - plus
4)The applicable state tax rate (0% - 13.3%)



Investors owe Federal capital gain taxes on their 
economic gain depending upon their taxable income. 

A new rate of 20% has been added to the tax code for 
investors exceeding the $400,000 taxable income 
threshold for single filers and married couples filing 
jointly with over $450,000. 

The capital gain tax rate of 15% remains for investors 
below these threshold income amounts.

* The 3.8% Medicare surtax only applies to “net investment income” as defined in IRC Section 1411.

The Health Care and Education Reconciliation Act of 
2010 added a new 3.8% Medicare Surtax on “net 
investment income.”

This 3.8% Medicare surtax applies to taxpayers with 
“net investment income” who exceed threshold income 
amounts of $200,000 for single filers and $250,000 for 
married couples filing jointly. 

Pursuant to IRC Section 1411, “net investment 
income” includes interest, dividends, capital gains, 
retirement income and income from partnerships (as 
well as other forms of “unearned income”). 



…to the extent gain from a like-kind 
exchange is not recognized for 
income tax purposes under Section 
1031, it is not recognized for 
purposes of determining net 
investment income under Section 
1411.”

[§1.1411-5(C)(i)(2)(ii)].
“

The tax code taketh, the tax code deferreth: 
The increasing value of 1031 exchanges…

One aspect of the tax code provides real estate investors 
with a huge tax advantage – an IRC Section 1031 
exchange.

Allows taxpayers holding property for investment purposes 
to potentially defer all taxes that would otherwise be 
incurred upon the sale of investment property. 

Provided the taxpayer is not financially distressed, real 
estate investors face several options:

1)  Hold:  Wait as the market continues to come back.

2)  Sell:  Sell the property in 2013 and pay taxes owed. 
Invest funds in other investments outside of real estate.

3)  Exchange:  Defer all capital gain taxes with a fully 
deferred exchange or receive some “boot” through a 
partially deferred exchange. Redeploy equity that would 
have been used to pay capital gain taxes into the purchase 
larger replacement property or properties.



No gain or loss shall be recognized 
on the exchange of property held for 
productive use in a trade or 
business or for investment if such 
property is exchanged solely for 
property of like-kind which is to be 
held either for productive use in a 
trade or business or for 
investment.”

“
Stock in trade or other property held primarily for sale

Stocks, bonds, or notes

Other securities or evidences of indebtedness or interest

Interests in a partnership

Certificates of trust or beneficial interest

Choses in action

The purpose for which the property was initially acquired
The purpose for which the property was subsequently held
The purpose for which the property was held at the time of sale
The extent to which improvements were made to the property
The frequency, number and continuity of sales
The extent and nature of the transaction involved
The ordinary course of business of the taxpayer
The extent of advertising, promotion of the other active efforts
used in soliciting buyers for the sale of the property
The listing of property with brokers



The Partnership Tax Return (IRS Form 1065) asks 
the taxpayer two questions related to exchanges. 
Has the partnership:

(1)  distributed any property received in a like-kind 
exchange, or contributed such property to another 
entity?

(2)  distributed to any partner a tenant-in-common 
or other undivided interest in partnership property?

Swap and Drop: The partnership stays intact and 
acquires replacement property. Later, the 
partnership dissolves post-exchange.

Drop and Swap: Election out of the partnership 
into separate undivided tenant-in-common (TIC) 
interests prior to closing. 

Timing Issues



What is Excluded?

Qualifying Real Property

Qualifying Personal Property

What is a typical fractional ownership investment?

Advantages of fractional ownership

Risks involved in fractional ownership

Tenant-In-Common (TIC): Rev. Proc. 2002-22

Delaware Statutory Trust (DST): Rev. Rul. 2004-86

For more information, visit: www.reisa.org

Revenue Procedure 2008-16
Creates safe harbor for vacation home exchanges.
IRS will consider a dwelling unit held for investment if certain
requirements are met. 

Requirements:
The relinquished and replacement properties are owned by the 
taxpayer for at least 24 months (the qualifying use period);
Within each of these two 12 month periods constituting the 
qualifying use period the taxpayer must:
Rent the property to another person or persons at fair market 
rent for 14 or more days (family members qualify if they use the
property as the primary residence); and
The taxpayer’s personal use of the dwelling unit cannot exceed 
the greater of 14 days or 10 percent of the time it is rented.



“Intent” is the taxpayer’s subjective intent
The IRS will look at objective factors that either 
support or negate the taxpayer’s intent to hold for 
investment
All facts and circumstances taken into account
The holding period is just one (of many) factors
Ideally the taxpayer has multiple factors to establish 
the intent to hold for investment
Contrary facts may lead the IRS to conclude the 
property was not held for investment purposes
Goolsby v. Commissioner   (April 1, 2010)
Reesink v. Commissioner   (April 23, 2012)

For full tax deferral, a Taxpayer must meet two requirements:
1. Reinvest all net exchange proceeds
2. Acquire property with the same or greater debt.

For full tax deferral, a Taxpayer must meet two requirements:
1. Reinvest all net exchange proceeds
2. Acquire property with the same or greater debt.
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