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Busy.  Everybody is so busy today.  Work. Travel. 
Military Service.  Relatives living abroad.  Either 
that or financial advisors, or accountants handling 
your affairs.  People just don’t have the time or 
inclination to handle such mundane issues as 
buying, selling or financing homes and other 
properties.  So, if you can’t or just don’t want to 
show up at closing, what can you do?  Many 
people turn to the age-old power of attorney.



Speaking for another
• To attorn means to speak for 

someone else.  An attorney at law is 
licensed to speak for the client.  A 
regular person must be given a 
special document to speak for 
another.  This document is the power 
of attorney. 



Pre-1990 POA’s
• For many years, title companies and other real 

estate professional required that the maker use a 
special power of attorney.  Such a document 
named the person authorized to speak for (sign 
papers) for the maker.  The maker is usually 
called the principal.  The person given the power 
of attorney is called an attorney in fact (as 
opposed to at law).  The power of attorney (called 
in this article a POA) would then specify the 
property being acquired, sold or financed and the 
general terms of the transaction.



General Powers
• Other POAs that were commonly used 

were general powers. These POAs were 
frequently used to grant a family member 
the power to handle the Principals personal 
affairs.  These affairs include banking, 
signing checks and stock certificates, 
leases and other personal activities.  They 
generally are not sufficient to deal with 
real estate transactions.



Statutory Durable POA
• In the 1990s, Texas adopted a Statutory Form of 

POA.  This form, while general in nature, adopts 
by reference, various chapters of the law so that 
the form while short is really a very broad grant 
of powers.  For example, the form speaks to real 
estate powers, period.  However the reference in 
the form sends you to Section 492 of the Probate 
Code with 16 separate kinds of things the 
Attorney in fact can do for his Principal. 



Things the Agent can do
• These things include:
• acquire an interest in real property;
• sell, mortgage, subdivide, plat, lease or grant options;
• release or enforce a debt owed to the principal;
• insure, pay taxes, make repairs or deal with minerals; and 
• improve the property;
• deal with an entity that owns an interest in property such as 

a reorganization;
• change the form of title;
• dedicate easements.



What it all means
• So, the attorney in fact can do 

everything with the property that his 
principal could do.



POA dies when Maker 
does

• Except in very special cases, the rights granted in 
the POA die when the principal dies. And, unless 
the POA says so, the powers also end if the 
principal becomes incapacitated.  The Texas 
Statutory POA can be made durable;, that is, 
survive the incapacity of the principal.  The form 
has 2 options.  The first is relatively simple: The 
power is not affected by subsequent disability.  
The other presents a dilemma for the title 
company and lender: The power becomes 
effective upon my disability.



What about lack of 
capacity?

• In the first case, even if there is a 
court order that the principal is 
incapacitated, the powers of the 
attorney in fact are still good.  In 
the second case, the title company or 
real estate agent has to ask the 
question (maybe of the principal 
herself), is he/are you incapacitated? 



When can a POA be 
used?

• Well, this is a matter of some debate in the title 
business.  Some underwriters take the position 
that because of the inherent danger of fraud and 
forgery, a POA should be the last thing that is 
allowed to be used.  They argue that they must 
approve the reason as well as the form in advance.  
So, a busy surgeon won’t be allowed by them to 
empower the husband to sign the papers selling 
the house.  Or the businessman living in London 
can’t let his wife sign papers on the rent house. 



Let’s get reasonable
• Now, I grant you that some principals, especially 

very young or very old family members, can be 
tricked into signing the POA.  In these cases, 
properties can be “stolen”.  The most common 
cases of this situation occurs when the elderly 
grandma or maiden aunt grants a POA to the 20-
something grandchild or nephew 2 days before 
the sales contract is signed.  On the other hand, a 
busy professional who 2 years ago granted a POA 
to a spouse to handle their affairs is much less 
risk. 



Being reasonable
• Stewart Title believes that a person has 

the right to grant another a power of 
attorney and that unless there is serious 
reason to challenge the use of the POA we 
should honor their desire.  Of course, in 
the processing of the file, if we see 
something like a very recent POA to a 
person other than a spouse, we reserve 
the right to challenge the use or make 
some other requirement.



Effect of POA
• Unless the title company, lender or 

other 3rd party has actual knowledge 
that the power has been revoked or 
terminated, the actions of the 
attorney in fact are the actions of 
the principal. 



What about a divorce?
• A fairly recent change to 

the law recognizes that a 
spouse appointed attorney 
in fact and then divorced 
by the principal loses the 
POA powers on the date 
the divorce is granted.  
This change in the law is 
probably sound public 
policy and may, in fact, 
avoid bloodshed!



What about recording 
the POA?

• A power of attorney used in a 
transaction involving real estate and 
documents to be recorded must also 
be recorded.



Military POAs
• Persons in active military service will often 

execute a military power of attorney.  It is 
general in nature but may be used in real 
estate transactions.  In time of war or 
serious police action, it can be very 
difficult to know if the person is alive at 
the time of closing.  A certification by the 
commanding officer that the person is 
alive to the best of his knowledge is 
sufficient. 



POAs and HELs
• POAs executed before January 1, 1998 are 

generally not acceptable for a spouse to sign a 
home equity loan.  The reason is that the powers 
granted in the Durable Power of Attorney Act do 
not specify home equity loans and the principal 
could not have anticipated his attorney in fact 
executing a home equity loan since they were not 
allowed under our Constitution before that date.  
POAs executed after January 1, 1998 are ok for 
home equity loans.  Generally, reverse mortgages 
follow the same rules for the same reasons.



Why we like them
• A power of attorney actually allows the 

principal to be present at a closing 
whether busy at the hospital or protecting  
our country in a far away land.  Yes, there 
are risks to be alert to but the title 
company can be alert and still allow 
customers to handle their affairs in a way 
that is convenient to the customer.



Thinking outside the box




Getting Credit
• Email mareid@stewart.com
• Password for today is:  honesty


