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Pre-foreclosure Policy (T-40) 

•  This policy and its endorsement (T-41) 
was many years in coming. 
–  It was conceived in the late-1980’s when the 

country and Texas were undergoing the crisis 
caused by multiple bank failures.   

– The new banks were 4closing loans at a 
remarkable rate and wanted assurance that 
they owned the loan and had sufficient title to 
sell the property after the 4closure. 
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Pre-foreclosure p.2 

•  The 4closing lenders began asking title 
agents to provide them with abstracts and 
or commitments showing them in title. 

•  Agents were reluctant to provide abstracts 
because of the unlimited liability that an 
abstractor has for errors. 

•  Agents couldn’t legitimately issue 
commitments since there was no bona fide 
order for title insurance (P-18) 
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Pre-foreclosure p.3 

•  TLTA RRF committee decided to create a 
product similar to the USA policy that was 
a real title insurance product 
– Limited liability for the agent 
– Financial strength of the underwriter backing it 

•  Essentially, the policy is issued first, then 
the 4closure is done and the an 
endorsement is issued showing that the 
4closure was done properly 
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Pre-foreclosure p4 

•  Many rules for when it can be issued 
– Contained in P-43 

•  Loan must be in default when order placed 
•  Loan must be insured by MTP (any underwriter) 
•  No commitments 
•  Insured must be the lender or servicer or the 

trustee or an attorney 
•  Amount of insurance is the least of  the amount of 

the loan or the value of the property. 
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Pre-foreclosure p5 
•  No express insurance 
•  Schedule D required 
•  No pro forma policies 

•  Endorsement (T-41) 
–  4 times in 24 months 
–  No express insurance 
–  No commitment 
–  Loan must be in default each time the endorsement is 

ordered. 



7 

Pre-foreclosure (things insured) 
•  1. Any defect in, or lien or encumbrance on the title to 

the estate or interest in the Land described in this Policy 
recorded in the Public Records on or subsequent to the 
Date of Recording of the Foreclosing Mortgage. 

•  2.Any transfer or conveyance of the title to the estate 
or interest in the Land recorded in the Public Records 
on or subsequent to the Date of Recording of the 
Foreclosing Mortgage. 

•  3.Any assignment, modification or release of the 
Foreclosing Mortgage recorded in the Public Records 
on or subsequent to the Date of Recording of the 
Foreclosing Mortgage. 
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Pre-foreclosure (things insured) 
•  4.Any notice of pending bankruptcy proceedings affecting the title 

to the estate or interest in the Land recorded in the Public Records 
on or subsequent to the Date of Recording of the Foreclosing 
Mortgage. 

•  5.Any lien for stand by fees, taxes or assessments by any taxing 
authority that are due and payable at Date of Policy. 

•  6.Any federal tax lien, state or local tax lien, or judgment lien 
recorded in the Public Records on or before, or after, the Date of 
Recording of the Foreclosing Mortgage against the mortgagor or 
grantor of the Foreclosing Mortgage or against a transferee or 
grantee from the mortgagor or grantor identified in a transfer or 
conveyance of the title to the estate or interest in the Land recorded 
in the Public Records on or subsequent to the Date of Recording of 
the Foreclosing Mortgage. 
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Pre-foreclosure (things not insured) 
•  Any invalidity, unenforceability, lack of priority or ineffectiveness:  
•  (i) of the Foreclosing Mortgage; or, 
•   (ii) of any of the instruments or other matters shown in the 

Exceptions From Coverage in this Policy or in any endorsement to 
this Policy. 

•  2.Defects, liens, encumbrances, adverse claims or other matters: 
•   a) created, suffered, assumed or agreed to by the Insured 

Claimant; 
•   b)known to the Insured Claimant whether or not disclosed in the 

Public Records; 
•   c) resulting in no loss or damage to the Insured Claimant;  
•  d) recorded or filed in the Public Records subsequent to Date of 

Policy. 
•  3.Any lien for standby fees, taxes or assessments by any taxing 

authority, attaching or incepting prior to the date of recording of the 
Foreclosing Mortgage. 
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Premium for pre-4closure policy 

•  A. Compute the lower of land value or 
balance of loan 

•  B.Compute basic premium (no discounts) 
•  C. Multiply answer by .40 
•  D. Premium of greater of the minimum 

basic premium or the answer  
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Premium for pre-4closure policy 

•  Example 1 
•  Loan amount is $135,000; land value is 

120,000. 
•  $120,000 (20Mx.00552=110)+871=981 
•  981*.40=392 (which is more than 237) so 

$392 is the premium 
•  Each endorsement is $50.00 (and you can 

issue 4 of them over time so max is $200 
more 
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Premium for pre-4closure policy 

•  Example 2 
•  Balance is $90,000; value is $111,000 
•  90,000=801 
•  801*.40=320 (which is more than 237) so 

$320 is the premium 
•  Each endorsement is $50.00 (and you can 

issue 4 of them over time so max is $200 
more 
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Premium for pre-4closure policy 

•  Example 3 
•  Balance is $45,000; value is $48,500 
•  45000=484 
•  484*.40=194 (which is less than 237) so 

$237 is the premium 
•  Each endorsement is $50.00 (and you can 

issue 4 of them over time so max is $200 
more 
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Texas Residential Limited 
Coverage Junior Lien MTP  

•  This product was designed to allow HEL 
lenders to buy an insured title report at a 
reduced price 

•  The reason for this reduced price was to 
encourage lenders who were not getting 
title insurance on small deals (up to 
$250,000 according to Bank of America), 
to get at least some form of insured 
coverage 
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Texas Residential Limited 
Coverage Junior Lien MTP p2 

•  At the 2000 rate hearing, TLTA suggested 
a rate which the commissioner did not 
approve (he was punishing his staff for not 
providing actuarial evidence in support of 
the rate!!  But we didn’t get a rate for over 
2 more years so who got punished????? 
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Texas Residential Limited 
Coverage Junior Lien MTP p3 

•  We believe the rate is still too high  
– Like, who has ever issued one? 
– Rates: 

•  Up to $10,000=$150 
•  $10,000 to $50,000= $175 
•  Over $50,000 but less than $100,000=$200. 

– Additional coverage end.(T-44)= $25 
– Down date end. (T-45) = $50 
– Line of credit end (T-46) = $25 
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Texas Residential Limited 
Coverage Junior Lien MTP p.4 

•  What is insured? 
•  1.The Grantee shown on the Combined Schedule not being the 

named grantee on the latest document recorded in the public 
records purporting to vest title to the fee estate in the land or the 
description of the land in this policy not being the same as that 
contained in said document. 

•  2.At Date of Policy, the Recent Home Equity Mortgage, if any, 
shown on the Combined Schedule to this policy not being the 
latest Home Equity Mortgage recorded in the public records. 

•  3.At Date of Policy, any Other Home Equity Mortgage not shown 
on the Combined Schedule to this policy affecting the title, 
recorded in the public records. 
4.Any other Monetary Lien affecting the title, recorded in the 
public records subsequent to the latest document recorded in the 
public records purporting to vest title to the fee estate in the land. 
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Some Definitions 
•  "Recent Home Equity Mortgage": any mortgage or deed 

of trust that describes the land, recorded in the public 
records within 12 months before the date of policy which 
discloses that the extension of credit secured by the 
mortgage or deed of trust is the type of extension of 
credit defined by subsection (a)(6) of Section 50, Article 
XVI, Texas Constitution.  

•  "Other Home Equity Mortgage": any mortgage or deed of 
trust affecting title and recorded in the public records 
more than 12 months before the date of policy which 
discloses that the extension of credit secured by the 
mortgage or deed of trust is the type of extension of 
credit defined by subsection (a)(6) of Section 50, Article 
XVI, Texas Constitution. 
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Subdivision Rates 

•  Believe it or not, even though this rule was 
terminated effective 9-1-1975, it was 
maintained in place for any subdivision 
that had the contract in place at that date. 

•  As recently as 7 years ago, I was asked to 
honor the contract and indeed, we had to 
do so.  After 30 years, you expect all of the 
lost to be sold, but alas, some may still be 
unsold and the rule remains. 



20 

Subdivision Rates p2 

•  Since no new contracts have been entered into 
since 9-1-1975, the actual rates have also not 
been changed 
–  City subdivisions: 25 to 49 lots: 1st policy at basic rate 

and all others at ½ of 1% of sales price; minimum of 
$10.   50 or more lots minimum of $7.50. 

–  Acreage: more than 100 acres: ½ of 1% of sales price 
up to $10,000 and ¼ of 1% for lots over $10,000 with 
a minimum premium of $15.00. 
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R-14 4closured properties 

•  Applies to: 
– Any Mortgagee who has 4closed or 
– HUD or VA 
– When they are selling the property 

•  OTP or MTP can be issued  
•  If only OTP is being issued it is at full rate 

with a $15 credit. Ditto for the MTP. 
•  Ditto for SI policies 
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R-14 4closured properties 

•  To get the WHOPPING $15.00 credit, 
– Then lender must  

•  Provide the prior MTP and the 4closure notices 
and sales documents 

•  Sell the property by general warranty deed 
•  Or indemnify the title company against liens not 

shown on the prior policy, unfiled mechanic’s liens 
and rights of parties in possession. 

•  Is it any wonder why this rule is rarely if 
ever used?? 
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OTP endorsements 
•  P-9: 
•  (3)  When an Owner Policy is issued in the manner provided in Rule P-8.a, 

(construction) and the coverage thereunder increases as provided in Rule 
R-2, Rule P-8 or otherwise as provided in these Rules, upon request and 
compliance with Rule R-15, the title insurance company which issued the 
Owner Policy may extend the effective date of the said Owner Policy and 
state the amount then existing under such Policy by issuing the 
endorsement provided for in Form T-3, Instruction VIII, Items (a) 1, 2 and 3 
of the endorsement may not be deleted. Premium =$50.00 
      (4)  Where an Owner Policy has been issued covering the land and a 
manufactured housing unit which has been affixed to the land so as to 
become part of the real property, the Company may, if it considers the 
additional risk insurable and if requested by the proposed insured, attach to 
the policy endorsement form T-31.1 upon the payment of the premium 
prescribed in Rate Rule R-15 and all expenses required by the Company 
(such as survey and/or inspection). 
Premium =$50.00 
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Policies to the USA    R-17 

•  Rarely used.   Not often in the supplies 
given to an agent. Can be obtained by 
calling Forms in Houston 1-800-729-1900 
or emailing Brenda Sarah at 
bsarah@stewart.com. 

•  In this peculiar situation, the policy (form 
T-11) is issued before the USA gets the 
property and the endorsement is issued 
after. 
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Policies to the USA p.2 
•  USA tells us what the property value is and we 

rely on that figure. 
•  Premium is at the basic rate. 
•  After the USA gets the property, if it is improved 

and the improvements are going to be removed, 
then the premium is based on the sales price of 
the land without regard for the improvements. 
(R-3d). 

•  The policy is the commitment and the 
endorsement is the policy. 
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Policies to the USA 
•  When the US Postal Service buys the property, the same 

rules can apply. Except all references to USA are 
replaced by United States Postal Service. 

•  Special language is added to the policy: 
–  "9. In the event that the interests of the United States Postal 

Service with respect to the land referred to in this policy are not 
represented by the Attorney General of the United States at the 
time any election, notice, request, permission, cooperation, 
assistance, or statement is required or permitted by these 
conditions and stipulations, then such election, notice, request, 
permission, cooperation, assistance or statement, as so required 
or permitted, and otherwise conforming hereto, shall be given or 
furnished by or to the United States Postal Service." 
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R-21 Warrantor’s Policy 

•  Many times, a seller knows little about the 
title history of the property.  Perhaps they 
inherited it; or maybe they are the 
successor trustee of a family trust; maybe 
they bought into a partnership  or a similar 
situation.   

•  Now that they are selling the property, 
they are (understandably) reluctant to sign 
a warranty deed. 
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R-21 Warrantor’s Policy p2 

•  Perhaps the buyer is insisting on receiving 
a general warranty deed  

•  Or maybe the title company is insisting on 
one.  

•  R-21 to the rescue. 
•  This rule allows the warrantor to buy an 

OTP at a 30% discount when it is issued 
simultaneously with a OTP (SI MTP is ok) 
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R-21 Warrantor’s Policy p3 

•  The OTP to the buyer is at the regular 
rate. 

•  The warrantor’s policy is the regular rate 
based on the amount of the main OTP. 

•  The identical properties must be in both 
policies. 

•  Leasehold polices are not included 
•  Minimum premium must be charged. 
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R-21 Warrantor’s Policy 

•  Sales price: $75,000 
•  OTP to buyer: $696 
•  SI OTP to seller” $696-30%=$487. 
•  SI MTP: $100 
•  Sales Price: $5,135,684 
•  OTP to buyer: (135684*.

00374)=507+23959=$24,467 
•  OTP to Seller: 24467-30%=$17,127 
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R-22 SI OTP w/ Leasehold 

•  This rule allows the landlord and tenant to 
both obtain OTPs simultaneously. 

•  The tenant’s policy receives a 30% 
discount. 

•  Computations are handled the same way 
as the warrantor’s policy.  

•  Even rarer that the warrantor’s policy. 
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R-23 commitment fee to TXDOT 

•  The Texas Department of Transportation 
buys lots of small rights of way to improve 
the transportation system in Texas. 

•  Many of the tracts are 800’ long but only 
5’ wide.  This creates many search and 
exam issues for title agents. 

•  In fact, Texas DOT has had trouble getting 
title work because of the low value and 
hard work involved. 
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R-23 commitment fee to TXDOT 

•  Solution? P-14 
–  Charge a $200 commitment fee. 
–  ONLY to TXDOT 
–  Good if a commitment is requested within 60 days 

after an original commitment is issued or when 
TXDOT is filing condemnation proceedings 

–  Credited against regular premium  
–  No credit if title isn’t transferred to TXDOT within 36 

months after the commitment is issued. 
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R-23 commitment fee to TXDOT 

•  Company doesn’t have to issue a policy if 
there are liens that cannot be released or 
other adverse matter arise after the date of 
the commitment. 
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Why not a commitment fee on all 
deals? 

•  Periodically, someone gets the idea that 
we should charge a fee for all 
commitments. 

•  This is just a plain bad idea. 
•  1.  when would it be paid? Would you 

expect the check with the contract?  
Would you not start work until you got 
paid? 
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Why not a commitment fee on all 
deals?   p2 

2.Would you give a credit if the deal closed? 
3. For how long? 
4. How much would the credit be?  
But the bigger reason is the protection from 

bad faith claims, DTPA and negligent 
misrepresentations. 
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Why not a commitment fee on all 
deals? 

•  Tamburine v. Center Savings Bank 583 
Sw2d 942, 1979 is the controlling case in 
this area. 

•  Title company tried to charge a 
cancellation fee when a deal failed to 
close.  They sued their customer (boy 
have times changed!). 

•  Held: no recovery. 



38 

Why not a commitment fee on all 
deals? 

•  The Court held that the search and exam 
done by the title company is done for the 
benefit of the underwriter to determine if 
and how it will insure the title.  Since the 
work isn’t done for the benefit of the 
parties, then it needn’t be paid for by 
them. 

•  The commitment is a promise to insure 
under certain circumstances; it is not a 
report on title. 
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Why not a commitment fee on all 
deals? 

•  Since the commitment isn’t a title report and is 
an insuring form, the title company is not liable 
for errors as an abstractor, with unlimited liability.  
Liability is limited to recovery under the policy. 

•  The amount gained by a few cancellation fees 
would be easily eaten up by one DTPA or tort 
claim against you. 

•  So no cancellation fees and don’t even ask!! 
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Commitment fee to RTC, FDI or 
OTC 

•  This rule is a anachronism back to the 
heady days of bank failures. 

•  Like the pre-foreclosure policy we 
discussed earlier, title companies were 
reluctant to provide commitments to the 
regulatory bodies when they were trying to 
find out what they owned and what they 
could 4close when they took over a failed 
financial institution. 
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Commitment fee to RTC, FDI or 
OTC 

•  Premium is equal to the then current 
premium for a $25,000 policy. 
– Today: $343 

– The premium can be collected after the 
commitment is issued 

– The premium is not shared with the 
underwriter. 


