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Proper Parties: Setting Up Ownership in Title 
Findings and Proper Documents 

by
Bill Pratt

Bill Pratt, Texas Underwriting Counsel
Stewart Title Guaranty Company
bill.pratt@stewart.com

COMMITMENT FOR TITLE INSURANCE  T-7
Schedule A

3. Record title to the land on the Effective Date appears to be vested in:

“Record title”:  based on the information available in the public records of the 
county; the real property records and the probate records
District courts?  

“the Effective Date”:  the date appearing on the commitment as the Effective 
Date

“appears”:  to become apparent, contrast this with “is”, a definitive statement

COMMITMENT FOR TITLE INSURANCE  T-7
Schedule A

3. Record title to the land on the Effective Date appears to be vested in:

“vested in”:  to have legal rights in
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COMMITMENT FOR TITLE INSURANCE  T-7
Schedule A

3. Record title to the land on the Effective Date appears to be vested in:

Things to not put in:g p
“…a single person”
“…and spouse,…”
“…dba (whatever).”
“…as his/her sole and separate property.”
“…joint tenants with right of survivorship.”

Things you might put in:
“…subject to requirements on Sch. C.” 

What is “separate” property?
Texas Family Code:

Sec. 3.001. SEPARATE PROPERTY. A spouse's separate property
consists of:

(1) the property owned or claimed by the spouse before marriage;
(2) the property acquired by the spouse during marriage by gift,

devise, or descent; and
(3) the recovery for personal injuries sustained by the spouse during      

marriage, except any recovery for loss of earning capacity during 
marriage.

What is “separate” property?
Texas Family Code:

The alternative to “separate” property is “community property.

Sec. 3.002. COMMUNITY PROPERTY.  Community property consists of the y p p y
property, other than separate property, acquired by either spouse 
during marriage.

Community property includes income, including income from separate 
property.
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Separate Property or Community Property?
When does it matter?

On divorce: Separate property is not subject to being divested in a divorce.

On death:    Separate and community property do not pass to the same heirs 
when a person dies without a will.  Community property frequently 
passes to a surviving spouse.  Separate property frequently       
passes to surviving children.

The Texas Homestead:
What is it?

Sec. 51. AMOUNT OF HOMESTEAD; USES. The homestead, not in a town or 
city, shall consist of not more than two hundred acres of land, which may 
be in one or more parcels, with the improvements thereon; the homestead 
i   it  t   ill  h ll i t f l t  ti l t  ti  in a city, town or village, shall consist of lot or contiguous lots amounting 
to not more than 10 acres of land, together with any improvements on the 
land; provided, that the homestead in a city, town or village shall be used 
for the purposes of a home, or as both an urban home and a place to 
exercise a calling or business, of the homestead claimant, whether a single 
adult person, or the head of a family;

(underlining added)

The Texas Homestead:
What is it?

provided also, that any temporary renting of the homestead shall not change p , y p y g g
the character of the same, when no other homestead has been acquired;

(underlining added)
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The Texas Homestead:
What is it? 

provided further that a release or refinance of an existing lien against a 
homestead as to a part of the homestead does not create an additional 
b d   th  t f th  h t d t  th t i  l d  bj t burden on the part of the homestead property that is unreleased or subject 
to the refinance, and a new lien is not invalid only for that reason.

The Texas Homestead:
How do we know if it’s urban or rural?

Texas Property Code, Section 41.002:

(c) A homestead is considered to be urban if, at the time the designation is
d th t imade, the property is:

(1) located within the limits of a municipality or its extraterritorial jurisdiction
or a platted subdivision; and

(2) served by police protection, paid or volunteer fire protection, and at least
three of the following services provided by a municipality or under contract
to a municipality:

(A) electric;
(B) natural gas;

(C) sewer;

The Texas Homestead:
How do we know if it’s urban or rural?

Texas Property Code, Section 41.002:

(D) storm sewer;  and(D) storm sewer;  and
(E) water.
(d) The definition of a homestead as provided in this section applies to all 

homesteads in this state whenever created.
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The Texas Homestead:
So?  Joinder of Spouses

Texas Family Code

Sec. 5.001. SALE, CONVEYANCE, OR ENCUMBRANCE OF , ,
HOMESTEAD.  Whether the homestead is the separate property of 
either spouse or community property, neither spouse may sell, 
convey, or encumber the homestead without the joinder of the 
other spouse except as provided in this chapter or by other rules 
of law.

The Texas Homestead:
So?  Joinder of spouses

Are there any exceptions to the requirement for the spouse’s joinder?

Texas Family Code

Sec. 5.002. SALE OF SEPARATE HOMESTEAD AFTER SPOUSE 
JUDICIALLY DECLARED INCAPACITATED. (applies only where 
property is that of the competent spouse)

Sec. 5.003. SALE OF COMMUNITY HOMESTEAD AFTER SPOUSE 
JUDICIALLY DECLARED INCAPACITATED.

The Texas Homestead:
So?  Joinder of spouses

Are there any exceptions to the requirement for the spouse’s joinder?

Texas Family Code

Sec. 5.101. SALE OF SEPARATE HOMESTEAD UNDER UNUSUAL 
CIRCUMSTANCES. (applies only where property is that of the 
present spouse)

Sec. 5.102. SALE OF COMMUNITY HOMESTEAD UNDER UNUSUAL 
CIRCUMSTANCES.
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The Texas Homestead:
So?   Joinder of Spouses

What are “unusual circumstances”?

Disappeared and location unknownpp
Permanently abandoned the homestead and the spouse
Permanently abandoned the homestead and the spouses are permanently 

separated
Reported as a prisoner of war or missing on the public service of the 

United States

The Texas Homestead:
So?   Validity of the lien

The Texas Constitution, Article XVI, Section 50 and the Texas Property 
Code, Section 41.001 both limit the liens that are enforceable against a 
Texas homestead to:

purchase money
property taxes
owelty of partition liens
liens created in a contract for improvements
refinancing federal tax liens against both spouses
home equity loans
reverse mortgages

The Texas Homestead:
So?   Validity of the lien

What is an “owelty of partition” lien?

An owelty of partition lien is a lien created when a fractional interest, such as a 
h lf i t t  i   t  i  b i  d t  th    N ll   half interest, in a property is being conveyed to another owner.  Normally a 
retained vendor’s lien will only extend to the property being conveyed, and 
in the case of a fractional interest, only to that interest.  Lenders aren’t 
interested in loaning money on fractional interests in homes, they want all 
the collateral.  An owelty lien is one in which the grantee acknowledges 
that the property is not subject to partition and agrees that that lien 
extends to the full fee interest in the property.  It is a way to extend a 
purchase money lien on a fractional interest in a homestead to the full fee 
ownership.
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The Texas Homestead:
So?   Validity of the lien 

What is an “owelty of partition” lien?

Texas Constitution, Article XVI, Section 50(a)

(3) an owelty of partition imposed against the entirety of the property by a 
court order or by a written agreement of the parties to the partition, 
including a debt of one spouse in favor of the other spouse resulting from 
a division or an award of a family homestead in a divorce proceeding;

Joint Tenants with Right of Survivorship 

Texas Probate Code

Sec. 46. JOINT TENANCIES.  (a)  If two or more persons hold an interest in 
t  j i tl  d  j i t  di  b f   th  i t t f property jointly, and one joint owner dies before severance, the interest of 

the decedent in the joint estate shall not survive to the remaining joint 
owner or owners but shall pass by will or intestacy from the decedent as if 
the decedent's interest had been severed.  The joint owners may agree in 
writing, however, that the interest of any joint owner who dies shall survive 
to the surviving joint owner or owners, but no such agreement shall be 
inferred from the mere fact that the property is held in joint ownership. 

(underlining added)

Joint Tenants with Right of Survivorship

Texas Probate Code

(b) Subsection (a) does not apply to agreements between spouses regarding ( ) ( ) pp y g p g g
their community property.  Agreements between spouses regarding rights 
of survivorship in community property are governed by Part 3 of Chapter 
XI of this code.
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Joint Tenants with Right of Survivorship: Spouses

Texas Probate Code

Sec. 451. RIGHT OF SURVIVORSHIP. At any time, spouses may agree between y , p y g
themselves that all or part of their community property, then existing or to 
be acquired, becomes the property of the surviving spouse on the death of 
a spouse.

Joint Tenants with Right of Survivorship: Spouses

Texas Probate Code

Sec. 452. FORMALITIES. An agreement between spouses creating a right of 
i hi  i  it  t  t b  i  iti  d i d b  b th survivorship in community property must be in writing and signed by both 

spouses. If an agreement in writing is signed by both spouses, the 
agreement shall be sufficient to create a right of survivorship in the 
community property described in the agreement if it includes any of the 
following phrases:

(1) "with right of survivorship";
(2) "will become the property of the survivor";
(3) "will vest in and belong to the surviving spouse"; or
(4) "shall pass to the surviving spouse."

An agreement that otherwise meets the requirements of this part, however, 
shall be effective without including any of those phrases.

Trustees in Title

Texas Property Code, Section 41.0021

Sec. 41.0021. HOMESTEAD IN QUALIFYING TRUST. (a) In this section, "qualifying
trust" means an express trust:trust means an express trust:

(1) in which the instrument or court order creating the express trust provides that a
settlor or beneficiary of the trust has the right to:

(A) revoke the trust without the consent of another person;
(B) exercise an inter vivos general power of appointment over

the property that qualifies for the homestead exemption; or
(C) use and occupy the residential property as the settlor's or 

beneficiary's principal residence at no cost to the settlor or     
beneficiary …
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Trustees in Title

Texas Property Code, Section 41.0021

(b) Property that a settlor or beneficiary occupies and uses in a manner ( ) p y y p
described by this subchapter and in which the settlor or beneficiary owns 
a beneficial interest through a qualifying trust is considered the 
homestead of the settlor or beneficiary under Section 50, Article XVI, Texas 
Constitution, and Section 41.001. 

Trustees in Title

Texas Property Code: blind or undisclosed trusts

Sec. 101.001. CONVEYANCE BY PERSON DESIGNATED AS TRUSTEE. If 
property is conveyed or transferred to a person designated as a trustee 
but the conveyance or transfer does not identify a trust or disclose the 
name of any beneficiary, the person designated as trustee may convey, 
transfer, or encumber the title of the property without subsequent question 
by a person who claims to be a beneficiary under a trust or who claims by, 
through, or under any undisclosed beneficiary or by, through, or under the 
person designated as trustee in that person's individual capacity.
(underlining added)

Additional Housekeeping Information

Because of recent opinions expressed by the Texas 
Insurance Department concerning rebates, legal credit is 
available only to attorneys who own title agencies, are y y g ,
employed by a title insurance agent or a Stewart 
entity. Fee attorneys who have an Escrow Officer license 
may also obtain CLE credit. We welcome any other 
lawyers to listen, but cannot provide continuing education 
credit to you. If you are claiming legal credit for this web 
conference, please provide in your email to Ken Wrider 
which category you are in. We regret any inconvenience 
but we must take reasonable steps to protect us and you 
from enforcement actions by the Insurance Department. 
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THANK YOU!

For Escrow Officer Credit please email password and 
attendees names to ken.wrider@stewart.com for your 
certificate (Please do this as soon as possible).

THANK YOU!

( p )
Attorneys email bar card number to Ken Wrider for CLE 
credit.
Next Texas TIPS Online Webinar is April 21, 2011 and the 
topic is “Private Transfer Fees Update”.  The presenter 
scheduled for this topic is John Rothermel.
Questions/Comments?  Email fred.schraub@stewart.com
Visit www.stewarttexas.com for previous presentation 
materials


