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Additional Housekeeping Information

Because of recent opinions expressed by the 
Texas Insurance Department concerning rebates, 
legal credit is available only to attorneys who own 
title agencies, are employed by a title insurance 
agent or a Stewart entity. Fee attorneys who have 
an Escrow Officer license may also obtain CLE 
credit. We welcome any other lawyers to listen, but 
cannot provide continuing education credit to 
you. If you are claiming legal credit for this web 
conference, please provide in your email to Ken 
Wrider which category you are in. We regret any 
inconvenience but we must take reasonable steps 
to protect us and you from enforcement actions by 
the Insurance Department.

definition of an easement:

“A right in the owner of one parcel of land, by 
reason of such ownership, to use the land of 
another for a special purpose not inconsistent 
with a general property in the owner.”

- Black’s Law Dictionary

“A right of use over the property of another.  
-West’s Encyclopedia of American Law

“the right to use the real property of another 
without possessing it.”

-Wikipedia
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classifications of easements

Generally speaking, easements may 
be divided into two broad classes:

Easements appurtenant 
Easements in gross

easements appurtenant

Created for the benefit of another tract of 
land
Cannot exist separate and apart from the 
particular land to which it is annexed
There must be two tracts of land (dominant 
and servient) owned by different individuals.
Is a covenant running with the land

i.e. attaches to the land
May be for a term of years, until the 
occurrence of a certain event, or may be 
permanent

pertinent definitions in respect to 
easements appurtenant

dominant tenement
The land that is benefitted by the 
easement 
The land to which an easement is 
attached or the service is owed

servient tenement
the party granting the burden
The land which is burdened with the 
easement 
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easements in gross

Not appurtenant to any estate in land
Is a mere personal right to use 
another’s land
Not supported by a dominant estate
Vested in the person to whom it is 
granted

easements in gross

As a general rule, easements in gross 
are NOT insurable.
One exception:  public utility 
easements

Requires a determination that the 
easement forms (or will form) a part of a 
predetermined right-of-way acquired (or 
to be acquired) by the utility company.

ways in which easements can be 
created

Express
Implication
Necessity
Prescription
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express easement

an easement that is expressly granted 
or reserved in a deed or other legal 
instrument.

easement agreement
subdivision plat
dedication 
restrictive covenant

implication

Determined by intent of the parties and 
custom or prior use 
Arises when there is “reasonable 
necessity”
Not filed of record 
Existence often determined by a court

implication (four elements)

Dominant and servient estates must have 
been under common ownership
Roadway serving as the easement was in 
existence and being used prior to division of 
the estates
Use of roadway was apparent, permanent, 
continuous, and necessary for the 
enjoyment of the dominant estate before the 
estates were severed
Easement to the dominant tract is 
reasonably necessary after the conveyance
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easement by necessity (elements)

Prior unity of ownership of the 
dominant and servient estates
Easement must be absolutely 
necessary for the owner to enter and 
leave the property (no other ingress or 
egress)
Necessity for the easement existed  
when dominant and servient estates 
were divided

easement by necessity

Court order is required to determine the 
existence of an easement by necessity –
certainly in order to insure access on 
reliance of such an easement.
Extinguished when the necessity ceases to 
exist
Arises only when “strictly necessary”
If land had access and then losses it after 
being severed from the servient estate, no 
easement by necessity is created

prescription

Rests on the claimant’s adverse actions 
under color of right
Open, notorious, actual, continuous, 
exclusive and adverse (without consent) use 
of someone else’s land for 10 years or more
Party claiming the existence has burden of 
proof to establish each element 
Comparable to adverse possession of land

Requires continuous use rather than continuous 
possession
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STG underwriting guidelines

STG will not insure easements by 
implication, necessity or 
prescription unless recognized by 
a final court decree of competent 
jurisdiction.

true or false?

It is  it legally impermissible for 
property to be landlocked.

answer:

False!
It is absolutely possible for land to be 
landlocked, i.e. not have legal access
Title insurance implications:

Unless exception is taken; the title policy 
insures legal access
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title insurance implications
(continued)

Legal right of access was not insured before 
1991.
Since that time, insuring legal access is 
automatic unless exception is taken to a 
lack of a right of legal access.
P-37 is the applicable Procedural Rule 
setting forth the exception(s) to be taken if 
the company is not satisfied as to the 
insurability of access to and from the land, 
the title to which or a lien thereon is to be 
insured.

legal access vs. actual access

Legal access:
Right of access to and from the land
Kind, quality or condition of the access 
are not applicable

Actual access is not insured under the 
policy but may be available by 
endorsement…

access endorsement T-23

Available circa 2004
Insures actual vehicular and 
pedestrian access to and from a 
certain named street or streets.
Procedural Rule P- 54
Rate Rule R-30 ($100 per policy)
Only available on non-residential 
property
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easement and license 
distinguished

A license a grant of permission to perform 
an act or series of acts and in which the 
licensee has no interest, estate or 
possessory right.
Without the license, the act or series of acts 
would constitute a trespass.
A license does not create an interest in the 
land but is merely a personal right of a 
temporary character.
Easements on the other hand are a real 
property right and are generally a 
permanent right 

title insurance implications

Since licenses are not a real property 
interest they are not insurable 
However, a license may (with 
underwriter approval) be used to 
insure access over railroads or public 
rights of way.
Also in some large commercial 
developments for awnings, driveways 
and sidewalks, etc.

easement and profit a prendre
distinguished

A profit a prendre is the right to take part of the soil 
or produce of the land (gravel, oil, gas, minerals, 
timber, etc.) owned by someone else, or the right to 
participate in the profits thereof.
Easement differs due to the absence of all rights to 
participate in the profits from the land burdened by 
the easement.
Timber deeds, timber leases, gravel leases, etc. 
may be insurable on the same basis as easements 
in gross except when they cover oil, gas or other 
minerals.
Frequently seen language is found in documents 
creating railroad right of ways (see article about 
railroad property – “Ownership or Easement?” on 
www.stewarttexas.com)
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easements as exceptions

Exception must be taken to any 
recorded easement that affects the  
subject property 

easements as exceptions
(continued)

The exception to the easement should 
contain:

Nature or purpose of the easement
Location
Recording information (i.e. volume and page)

Always use “as stated” or “as set out in” to 
describe the location, size, and/or direction 
to avoid DTPA negligent misrepresentation 
claims.

waiving an easement exception

Recorded release
Non-appealable court order

judicial termination or extinguishment of the 
easement

Merger
Look for non-merger language if servient owner 
reacquires fee and easement property

Abandonment
Other occurrences
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waiving an easement exception

Doctrine of Merger
When the holder of the servient and dominant 
estate are the same, the easement merges into 
fee simple title.

Underwriting approval is required in order to 
remove an easement in reliance on this 
doctrine
A written instrument showing the 
acquiescence to the merger must be filed of 
record

waiving an easement exception

Abandonment
Physical abandonment should not be 
relied upon when waiving an easement 
that appears of record
Affidavits from persons with knowledge or 
a determination that a pipeline has been 
removed are examples of proof of 
abandonment.

waiving an easement exception

Expiration of the term or duration
Occurrence of a stated event
Completion of purposes
Violation/change of conditions*
Non use/inconsistent acts*
Adverse possession*
* Generally an off-record event that is difficult to 

prove
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waiving an easement exception

Foreclosure by a prior deed of trust
Generally should not be relied upon for purpose 
of waiving an easement which appears as an 
exception

Tax lien foreclosure
An easement on or over the servient estate will 
be extinguished if a tax sale of the servient 
estate occurs and the prior easement is not 
excepted.  

Section 32.05 of the Texas Tax Code provides that a 
property tax lien has priority over easements recorded 
after January 1st of the year in which the tax lien arose.

waiving an easement exception

Even if there is evidence that the 
easement has terminated -

when insuring the best practice is to take 
exception to the document as it may well have 
other rights or duties set out in it.

insuring an easement

In order to insure an easement estate as 
part of the legal description on schedule A:
Good metes and bounds description that 
is locatable on the ground
Take exception on schedule B as to the 
“terms and conditions of the easement 
shown on schedule A”
Also check ad valorem tax records for any 
unpaid taxes or assessments affecting the 
easement premises
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insuring an appurtenant easement

Is the easement exclusive or non-exclusive?
Exclusivity must be specifically stated in the 
instrument creating the easement
Otherwise the easement must be referred to 
as non-exclusive
May also be reciprocal

Dominant estate is also a servient estate
Shopping centers, apartment buildings, etc.
Take exception in schedule B

insuring an appurtenant easement

Must have been created for a specific 
purpose (driveway, ingress and egress, 
party wall, etc.)
A plain or nonspecific purpose easement is 
rarely insurable

Why?  Unable to determine if the easement is 
still valid.

The purpose of the easement must be made 
a part of the easement description or, at the 
very least, described in the instrument

insuring an appurtenant easement

Expressly created by an instrument
If a prescriptive easement is asserted, a court order is 
necessary in order to insure

Instrument must be properly executed by grantor(s) 
with legal capacity
Executed by all owners of the servient estate (e.g. 
all co-tenants)
Joinder of spouses (if applicable)
Joinder of lienholders 
If not all necessary parties join in executing the 
easement, then exception must be taken to rights of 
the non-joining parties. 
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chains of title to be examined

Two different chains need to be examined:
Dominant estate
Servient estate

In some cases, there may be two sets of 
exceptions:

Dominant estate
Servient estate

Do you need approval of lien holder for 
either the dominant or servient estate?

Examine documentation carefully

examination/chains of title

Any defects, liens, encumbrances, etc. of 
record affecting the servient estate at the 
time of the creation of the easement must 
be shown (if still in existence) as exceptions 
to the easement estate
Confirm that there has been no merger of 
estates or that the easement has not 
otherwise been terminated or released.
Any unpaid taxes or assessments affecting 
the easement premises must be excepted to 
on schedule B.

insuring an easement appurtenant

Scope of the easement
A grant or reservation in general terms 
implies a grant of unlimited reasonable 
use such as is reasonably necessary and 
convenient and as little burdensome as 
possible to the servient owner. 
(Boerschig v. Southwestern Holdings, 
Inc.)
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scope of the easement (continued)

An easement granted for general 
purposes of ingress and egress 
includes not only the use required at 
the time of the grant, but also the right 
to use the easement for any purpose 
connected to the use of the property. 
(Boerschig)

overburdening issues

A grantee may not use an easement to access 
nonappurtenant property that he owns (i.e. 
properties adjacent to the dominant estate but not 
adjacent to the servient estate)
Easement is presumed to be appurtenant to the 
granted premises, and in the absence of words 
creating a more extended right, the grantee or his 
successor in interest is NOT entitled to use the 
easement for the benefit of other premises owned 
by himself or another. (Boerschig v. Southwestern 
Holdings, Inc.)

Additional Housekeeping Information

Because of recent opinions expressed by the Texas 
Insurance Department concerning rebates, legal credit is 
available only to attorneys who own title agencies, are 
employed by a title insurance agent or a Stewart 
entity. Fee attorneys who have an Escrow Officer license 
may also obtain CLE credit. We welcome any other lawyers 
to listen, but cannot provide continuing education credit to 
you. If you are claiming legal credit for this web 
conference, please provide in your email to Ken Wrider 
which category you are in. We regret any inconvenience 
but we must take reasonable steps to protect us and you 
from enforcement actions by the Insurance Department.
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THANK YOU!
For Escrow Officer Credit please email password 
and attendees names to ken.wrider@stewart.com
for your certificate (Please do this as soon as 
possible).  Attorneys email bar card number to Ken 
Wrider for CLE credit.
Next Texas TIPS Online Webinar is June 16, 2011 
and the topic is “Legislative Update”.  The 
presenters scheduled for this topic are Randy Lee 
& John Rothermel.
Questions/Comments?  Email 
fred.schraub@stewart.com
Visit www.stewarttexas.com for previous 
presentation materials


