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Additional Housekeeping Information

Because of recent opinions expressed by the 
Texas Insurance Department concerning rebates, 
legal credit is available only to attorneys who own 
title agencies, are employed by a title insurance 
agent or a Stewart entity. Fee attorneys who have 
an Escrow Officer license may also obtain CLE 
credit. We welcome any other lawyers to listen, but 
cannot provide continuing education credit to 
you. If you are claiming legal credit for this web 
conference, please provide in your email to Ken 
Wrider which category you are in. We regret any 
inconvenience but we must take reasonable steps 
to protect us and you from enforcement actions by 
the Insurance Department.

New Legislature

• The 2010 general election placed the 
Republicans with 101 seats in the Texas 
House of Representative.  That means, of 
course, that there are only 49 Democrat 
members. (The election of John Kuempel to replace his father 
Edmund Kuempel deceased (R of New Braunfels) did not affect the 
balance in the House.)



New Legislature

• Although there was a Speakers race:
– Speaker Joe Strauss from San Antonio was 

easily reelected
• Will be his second term

– Has allowed some D chairs which has upset 
some Rs who early on mounted a vocal but 
minor challenge(

– Tea Party Based
– Rep. Smithee remained chair of Insurance
– Joe Deshotel remained chair of Business and 

Commerce

Texas Senate

• Rs hold a 19-12 margin in the Senate
• Takes 21 votes to move a bill so, at least 1 

D must agree to take up a bill but only 
takes 16 to pass.

• Lt. Gov Dewhurst again presided over the 
Senate.

• Sen. John Carona was new chair of 
Business and Industry where most title 
insurance bills are heard.

A contentious but less busy year?

• 2009
• Filed 7419
• Passed 1459

• 2011
• 5796 filed
• 1379 passed
• As of 6-15-2011 

signed by 
governor=276 leaving 
well over 1000 left 
until May 19th.



SB 1187 by Watson/Rodney Anderson 
relating to indexing of lis pendens notices.

• Lis pendens:  a recent case seemed to hold that 
indexing of a lis pendens is not required for it to 
constitute constructive notice. It renders 
meaningless the requirement for indexing under 
Prop. Code 12.007(c).   This legislation would 
correct that defect.

• Based on recent Wisconsin statute
• 5-20-11 Sent to the Governor

TLTA Removable Bill
Since removables became an issue in the mid-1970s, it is time for the 

legislature to clean up and codify the case law. 

It is very difficult to amend mechanic’s lien laws because of the 
multiplicity of competing interest: owners, builders, lenders, title 
companies, suppliers and subcontractors.  This legislation would
alleviate some of the post foreclosure issues faced by all 
interested parties. After initial hearing the bill was completely 
rewritten to apply only to a sale post-4closure. It requires that a 
lender, buyer or title company can force a MLA claimant to 
state whether the claim is for removables.  Failure to respond 
voids the lien claim against the property. 

HB 1860 by Deshotel passed committee in the house and died waiting 
to be put on House Calendar

Because of objections by one House member this bill failed.

60 days for Retainage?

• HB 1390 by Deshotel
• Original bill extended the period for a 

subcontractor to claim retainage from 30 to 60 
days.
– Will certainly extend closings for the same period 

without a firm indemnity from the lender.
• Floor amendment in House changed the bill and 

requires owner to notify subs that work is 
complete and that they have 30 days to file a 
lien for retainage. 



60 days for Retainage?

60 Days for Retainage?

• (ii) the 40th day after the date stated in an 
affidavit of completion as the date of 
completion of the work under the original 
contract, if the owner sent the claimant 
notice of an affidavit of completion in the 
time and manner required;

60 Days for Retainage?

• (iii) the 40th day after the date of
termination or abandonment of the original 
contract, if the owner sent the claimant a 
notice of such termination or abandonment 
in the time and manner required; or

• Sent to the Governor 5-20-11



HB 1428

• Creates a trust fund for retainage
• Opposed by everyone except the 

subcontractors.
• Probably will be studied in the interim.
• Died

HB 1456 by Orr

• Relates to waivers and releases of MLA 
claims
– Original bill was terrible
– STG and TLTA worked with many parties to 

reduce the onerous nature.
– Creates conditional and unconditional lien 

waivers.  Title companies will just require 
unconditional waivers using the statutory 
form.

HB 1456 by Orr
• Sent o the Governor 5-26-11

• HB 2525 grass mowing liens added to the bill in the Senate

• SECTION 1. Section 53.021(d), Property Code, is amended to read 
as follows:

• (d) A person who provides labor, plant material, or other supplies 
for the installation of landscaping for a house, building, or 
improvement, including the construction of a retention pond, 
retaining wall, berm, irrigation system, fountain, or other similar 
installation, under or by virtue of a written contract with the owner 
or the owner's agent, contractor, subcontractor, trustee, or 
receiver has a lien on the property.

•



HB 2525 by Harper-Brown

• Would extend MLA to landscaping 
services
– Original Bill was be too expansive
– STG objected as did TLTA
– Committee Substitute pending 4-28-2011
– Simply allows a written contract with the 

owner or the owner's agent, contractor, 
subcontractor, trustee, or receiver has a lien 
on the property. 

– Amended to be acceptable. But failed in the 
Senate but attached to HB 1456 in Senate 
and was thus passed

SB 361 Duncan
• Indemnification agreements in construction contracts

• A provision in a construction  contract, or in an agreement collateral to or 
affecting a construction contract, is void and unenforceable as against 
public  policy to the extent that it requires an indemnitor to indemnify, hold 
harmless, or defend another party to the construction contract  or a third 
party against a claim caused by the negligence or fault, the breach or 
violation of a statute, ordinance, governmental regulation, standard, or 
rule, or the breach of contract of the indemnitee, its agent or employee, or 
any third party under the control or supervision of the indemnitee, other 
than the indemnitor or its agent, employee, or subcontractor of any 
tier. 

• Other types of indemnity are ok.

• Passed Senate Pending House Insurance 4-5-11.  Failed in the House.

• Changed and added to HB 2093

HB 2093 by Thompson

• Relating to the operation and regulation of 
certain consolidated insurance programs.
Now contains a watered down version of SB 361 which 
eliminated some of the heavy opposition such as 
railroads, homebuilders, sell insurance worker’s comp, 
bonding, copyrights and public works.
Not yet sent to Governor
Good candidate for a Veto.



SB 539 by Carona

• Makes payment of attorney’s fee 
mandatory in some disputes over MLAs

• No real effect on title companies.  Just 
review any pleadings creating an AJ and 
get a release from the attorney.

• Passed both houses
• Signed by the Governor 5-12-1 
• Earliest effective date 9-1-11

SB 782 by Carona
• Uniform law on secured transactions
• From Bill analysis

– Article 9 (Secured Transaction), located in the Texas Business and Commerce 
Code, is the body of law that controls secured transactions. Secured 
transactions include security agreements for real and personal property and 
related agreements between creditors and debtors.

–
– The revised version of Article 9 of the Texas Uniform Commercial Code (UCC) 

took effect in 2001. Since the time of its original drafting, a number of provisions
within UCC have proven cumbersome or problematic. This bill revises UCC to 
address many of these outdated provisions. The revisions to Article 9, UCC, 
included in this bill have been approved and recommended for enactment by the 
National Conference of Commissioners on Uniform State Laws 
(NCCUSL). Oklahoma, Minnesota, Missouri, and Nevada have either introduced 
legislation or evidenced intent to adopt these changes.

–
– The majority of the changes made by C.S.S.B. 782 are for clarification or 

updates necessary due to advances in technology or business practices.
– UCC
– Passed
– SB 782
– Signed by the Governor 5-17-11 Earliest effective date 7- 1-13

SB 1320 by Lucio Deed in Lieu



HB 122 BY VEASEY (Died) 
Relating to proof that is acceptable for identifying individuals

acknowledging written instruments. 

• passport issued by a foreign country. 

• SB 1320 by Lucio Sent to the Governor 5-31-11

SB 1496 by Uresti

Relating to scope and validity of correction instruments in 
the conveyance of real property.

• The Texas Supreme Court recently dealt 
with what kinds of changes could be done 
in corrective documents and which had to 
be part of a “new” instrument.  This 
legislation will clarify the law. 

• Signed by the Governor 5-28-11 
• Earliest effective date 9- 1-11

HB 558 Payoff of liens

• Chairman Deshotel filed this bill to correct 
the frequent problem with lenders not 
honoring written pay off requests.

• This bill failed in the 2009 session but was 
a major bill this time for the Chairman.



HB 558 Payoff of liens
• If the mortgage servicer provides a completed payoff 

statement form that meets the requirements of this 
section and rules adopted under this section in response 
to a request for a payoff statement, the mortgage 
servicer or mortgagee may not, on or before the 
proposed closing date, demand that a mortgagor pay an 
amount in excess of the payoff amount specified in the 
payoff statement. 

• If a mortgage servicer or mortgagee discovers that a 
payoff statement is incorrect, the mortgage servicer or 
mortgagee may correct and deliver the statement on or 
before the second business day before the specified 
proposed closing date. Effective 9-1-2011

SB 586 Wendy Davis
• Proof of identify required for execution of legal 

documents
– Issued by State, US or foreign governments
– TLTA bill

• STG amendments adopted
• Bill Failed.
• But was attached to SB 1320

SB 644 Hager

• Continuation of TDI
• Sunset bill
• Passed with conference committee report 

that the Commissioner study competitive 
rates and rate setting.  Does not apply 
directly to title but since it was approved 
after TLTA rate bill may have an effect.  
Still studying that and will let you know.



SB 647 Hager

• Continuation of OPIC
• Sunset
• Passed sent to governor.
• Insurance Industry  amendment to require 

even-handed treatment by OPIC passed 
House but was stripped by the Senate in 
conference as “not appropriate”.

HB 627 Woolley
• Relating to a fee collected by a district clerk for certain electronic certified 

copies.

• From the Bill Analysis
During strained economic times for counties across the state, the use of 
online services provided by the district clerk reduces the cost of labor, 
decreases the workload on current staff during a time when counties are unable to 
hire, and provides an easier and less expensive method for customers to obtain 
certified copies.

• The district clerk is responsible for collecting fees related to certified copies for court 
documents under Chapter 51 (Clerks), Government Code. Currently, the statute 
requires the clerk to charge $1.00 per page for any certified copy obtained. There is 
no flexibility under current statute to charge less than $1.00 per page for a certified 
copy even if the copy is obtained electronically.

• Examples: 
• (7) for a certified copy of a record, judgment, order, 23 pleading, or paper on file or of 

record in the district clerk's 24 office, including certificate and seal, for each page or 
part of a 1 page not to exceed $1 

• (8) for a noncertified copy, for each page or part of a 3 page not to exceed $1. 
Sent to the Governor 5-23-11

Creditors Right’s Legislation
• SB 735 by Carona allows the Texas 

Commissioner of Insurance to aid underwriters 
in putting an end to creditors right’s coverage 
in other states on commercial transactions. 

• Although creditors rights coverage has been 
provided for two decades, it has become 
apparent that the risk far outweighs the 
premium.  Hasn’t been available in Texas so it 
makes sense that the Commissioner here be 
the one to ban it nationally based upon a 
solvency risk by major underwriters. STG Bill.

• Sent to the Governor 5-26-11



SB 1229 by Eltife

• Amends existing law requiring out of state 
independent contract market conduct 
examiners to register and provide 
information to the TDI.

• STG bill
• Signed by the Governor 5-28-11
• Earliest effective date 5-28-11

HB 2408 by Darby/Harris 
Regulatory Issues

This bill would move the procedural rule making 
on rate hearings to the commissioner rather than 
rules of civil procedure or rules of evidence.  The 
idea would be to streamline the process and cut 
expenses to all parties.  It also would provide the 
commissioner with the chance to set rules for 
when a case has to be referred to SOAH.  
Finally, it requires the commissioner to hold a 
hearing within 120 days after the effective date 
of the law to implement the rules 

Sent to the Governor 5-30-11

HB 2408 by Darby/Harris
• Minerals Coverage and Credit Resolution

Note: These changes will be effective for policies issued on or after 
January 1, 2012

• Title companies may not be forced to insure the mineral estate.
• Title companies may take a general exception as to minerals.
• There shall be no credit against the title premium for taking a 

general exception towards minerals.
• A surface protection endorsement (i.e. T-19.2 and T-19.3) is no 

longer required if a general exception is taken, however, an 
endorsement may be offered at the election of the title company.

• There shall be no charge for a T-19.2 or T-19.3 endorsement to a 
loan policy. This does not affect the rate for the owner's policy 
endorsement.



HB 2408 by Darby/Harris
• Added Due Process in Licensing and Enforcement
• Certain licenses for escrow officers and title agents may not be

withheld due to a pending enforcement action unless there is an 
ongoing criminal investigation or alleged continuing acts of fraud.

• Certain actions by TDI must take place in a timely manner during the 
prosecution of an enforcement action or it is dismissed.

• Notice must be given by TDI to the subject of an enforcement action.
• The subject of an enforcement action has the right to ask for and be 

granted a hearing.
• A license must be processed within a certain time frame.

HB 2408 by Darby/Harris
• Education/P-53 Clarification
• Clarifies that title industry members may provide education in which 

participants receive continuing education credit as long as market 
rates are charged.

• Clarifies the ability for title industry members to continue to engage 
in promotional and educational activities under the anti-rebating 
statute and P-53.

• Allows and encourages TDI staff to attend or participate in education 
programs covering title insurance matters, such as those offered by 
TLTA, in order to further their understanding of the industry.

HB 2408 by Darby/Harris
• Rate Setting Process Streamlining and Improvement
• Removes "biennial" hearing requirement and makes the existing 

specially called hearing option more workable, allowing for hearings 
to be called as needed rather than the current process where the
industry has to wait two years for a hearing.

• Sets forth a specific timeline for rate hearings to ensure that they are 
held in a reasonable amount of time and orders are issued timely.

• Gives TLTA and other industry associations standing to request a
rate hearing, along with other parties.

• Gives TDI more efficient options to provide a notice of a rate 
hearing, thereby streamlining the process.



HB 2604 by L.Taylor/Harris
• H.B. 2604 establishes a more practical way for title agents to reach 

minimum capitalization levels required by TDI by maintaining a 
solvency account for holding unencumbered assets. This legislation 
clearly states the following:

• That 1% of the 85% agent-retained premium may be set aside, on a 
per policy basis, in a bank account of the agent's choosing in order 
to satisfy mandatory minimum capitalization requirements.

• Removes the previously unworkable requirement that a CPA certify
unencumbered assets.

• Preserves phase-in of mandatory minimum capitalization 
requirement for existing agents.

• Sent to the Governor 5-27-11

Reaction to Commissioner’s Order 
in 2010 rate case

• Motion for rehearing on the grounds that 
the commissioner exceeded his authority
– Especially on the 2% credit for mineral 

exception 
– Have to give back 2% if we lose at Dist Court
– And have a TRO against enforcement
– Order is in effect unless stayed by 

Commissioner or overturned by Courts

Reaction to Commissioner’s Order 
in 2010 rate case

• Things that were floating in the Lobby-sphere 
– Return to a 3 person board

• Prior to the Ann Richards failed answer to a phony crisis

– Rate Bureau
– File and Use
– Deregulation
– Bands

• These last 3 led to 4 bills by Chairman Smithee each doing a 
version of the above. Hearing but left pending in House 
Insurance.  No Senate companion. Possible interim study.



PTF Model Act  HB 8 by Darby
Sent to the Governor 5-25-11 

• In 2007, we discovered that a company in 
Round Rock, Texas was marketing a clause that 
would impose a 1% private transfer fee 
payable to the person imposing the fee for a 
period of 99 years.
– “You planted the tree, owners in the future should pay 

you for sitting in its shade”
• Restraint on alienation and contrary to our long 

established theory of land ownership.
• So we had the Texas legislature ban PTFs.

– Except for HOAs, Certain, Charities and 
governmental subdivisions

PTF Model Act

• 2009: Round Rock company, Freehold 
Capital Partners has now expanded nation 
wide and is selling program to small 
builders 
– TARP $$
– Securitization
– Foreign governments
– Clouded title for 99 years
– ??? Next

PTF Model Act
• ALTA national leadership involved and we now have 33 

states that have banned PTFs in the last two years
• National Association of Realtors and ALTA have joined 

National Coalition to ban outright: 
• Stophomeresalefees.com
• Texas passed HB 8 by Darby/Harris based on the model 

act which strengthens existing Texas law
• Sent to the Governor 5-25-11

• Check FHFA published and proposed rule 1228.1-4.
• Bans secondary mortgage resale to GSE’s if banned 

transfer fee is attached to property.



POA Resale Certificates
• Some times hard to get from some HOAs 

especially when not a sale.
• Law calls them resale certificates so HOAs won’t 

give on refi or HEL.
• Who has to pay also is addressed.
• HB 1821 Anderson, Rodney Relating to the 

delivery of subdivision information by a property 
owners' association to purchasers.

• Sent to the Governor 5-30-11

SB 17 Carona

• Regulates mortgage servicers
• Requires registration

– Does not affect priority or validity of the lien
•

Sent to the Governor 5-27-11

SB 142 West
• Major omnibus Homeowner’s Association bill dealing 

with HOA’s and POA’s:
• No major effect on title companies
• Baby-Omnis that are becoming law in Texas are:
• > HB 1228 by Dutton, which now hosts 7 pieces of SB 

142
• > HB 1821 by R. Anderson, which now hosts 6 pieces of 

SB 142
• > HB 2761 by Garza, which now hosts 12 pieces of SB 

142
• SB 142 Voted down in the House



SB 322 by Carona/Deshotel

• Deals with reinsurance of title insurance policies.
• Removes need for hearing when using non-

admitted companies with at least $25 million 
capital and surplus.

• Notice by Companies and TDI rejection if 
applicable.

• Streamlines process
• STG bill
• Sent to the Governor 5-30-11

SB 332 Ground Water Ownership
• From Bill Analysis
• In 1904 the Texas Supreme Court in Houston & TC Railway Company v. 

East established the rule of capture in Texas. The supreme court ruled that 
a landowner has an ownership interest in the groundwater beneath their 
property. This ownership gives the landowner the right to capture the 
groundwater without being held liable for damage to others. Groundwater 
Conservation Districts (GCDs) were created by the Texas Legislature to be 
the preferred method of groundwater management. They are charged with 
the task of protecting and conserving groundwater resources. Recently, 
landowners' interest in groundwater below the surface has come into 
question in the courts. The argument being made by some GCDs is that 
the landowner does not have an interest in the water below the surface until 
they capture it.

•
• This bill clearly defines that a property owner has a vested ownership 

interest in, and the right to produce, the groundwater below the surface of 
their property.

• Sent to the Governor 5-30-11

SB 428 by Huffman
• Notice to judgment debtor of filing of foreign judgment
• S.B. 428 eases the administrative workload of court 

clerks by requiring the creditor, rather than the clerk of 
the court, to mail notice to the judgment debtor. The 
creditor would then file "proof of notice" with the clerk, to 
be placed with the docket sheet. This effectively puts 
the responsibility of mailing of judgment on the party 
seeking to enforce the foreign judgment.

• Signed by the Governor 5-17-11
• Earliest effective date 5-17-11



SB 473 by West

• Deals with adverse possession by 
cotenant to repair property after natural 
disaster

• Died in the House

SB 481 by Harris  Removal of guardian of 
Incompetent Person by Court

• Section 761 of the Texas Probate Code provides several reasons why a 
guardian of an incapacitated person may be removed from his or her 
position as guardian without notice in an ex parte hearing. For example, 
a guardian may be removed without notice for the embezzlement of funds, 
or for neglecting or cruelly treating a ward.

• Section 762 allows a guardian who is removed to file for reinstatement with 
the court within 10 days after removal. However, there is no requirement 
that a guardian be served with notice of the removal or notice of his or her 
right to file for reinstatement. This has resulted in guardians who are family 
members of a ward being removed and not having notice of the removal in 
time to file for reinstatement.

• S.B. 481 would require notice to be personally served on a removed 
guardian not later than the seventh day after the court signs the order 
of removal. The notice must include a copy of the order of removal as well 
as a statement regarding the removed guardian's right to file for 
reinstatement under Section 762. The bill also extends the time period 
within which the removed guardian may file for reinstatement from 10 to 30 
days. The bill will ensure that any removed guardian will have notice of the 
removal and will provide time to file for reinstatement.

• S.B. 481 also requires that a court hold a hearing on an application for 
reinstatement as soon as practicable, but not later than 60 days after the 
order of removal.

• Sent to the Governor 5-26-11

HB 1674 by Jim Jackson Child Support 
Obligations

• Amends Section 157.317(a), Family Code, as follows:
•
• (a) Provides that a child support lien attaches to all real and personal property not 

exempt under the Texas Constitution or other law, including:
•
• (1) an account in a financial institution;
• (2) a retirement plan, including an individual retirement account;
• (3) the proceeds of an insurance policy, including the proceeds from a life insurance 

policy or annuity contract and the proceeds from the sale or assignment of life 
insurance or annuity benefits, a claim for compensation, or a settlement or award for 
the claim for compensation, due to or owned by the obligor, rather than the proceeds 
of a life insurance policy, a claim for negligence or personal injury, or an insurance 
settlement or award for the claim, due to or owned by the obligor; and

• (4) property seized and subject to forfeiture under Chapter 59 (Forfeiture of 
Contraband), Code of Criminal Procedure.

• Amends Section 154.303(b), Family Code, to prohibit the parent, the child, if the 
child is 18 years of age or older, or other person from transferring or assigning the 
cause of action to any person, including a governmental or private entity or agency, 
except for an assignment made to the Title IV-D agency under Section 231.104 
(Assignment of Right to Support) or in the provision of child support enforcement 
services under Section 159.307 (Duties of Support Enforcement Agency). 

• Sent to the Governor 5-20-11



HB 908 Thompson

• Division of community property on 
termination of marriage

• This bill deals with fraud on the community 
estate, something with which the title 
industry is constantly concerned.  This is a 
major piece of legislation.

• Sent to the Governor 5-20-11

HB 908 Thompson
• C.S.H.B. 908 amends the Family Code to establish that a spouse commits 

actual fraud on the community if the spouse, with dishonesty of purpose or 
intent to deceive, spends or transfers community property for the primary 
purpose of depriving the other spouse of the use and enjoyment of the 
assets involved in the transaction. The bill establishes that a spouse 
commits constructive fraud on the community if the spouse, regardless of 
intent, breaches a legal or equitable duty owed to the other spouse or to the 
community estate by spending or transferring community property and the 
conduct deceives the other spouse or violates a confidence that exists as a 
result of the marriage. The bill establishes that acts by a spouse that 
constitute actual or constructive fraud on the community include unfairly 
disposing of or encumbering the other spouse's interest in community 
property or unfairly incurring community debt without the other spouse's 
knowledge or consent; wrongfully conveying property from the community 
estate without the other spouse's knowledge or consent; negligently, or with 
dishonesty of purpose or intent to deceive, wasting community assets by 
depriving the community estate of assets to the detriment of the other 
spouse; and failing, without good cause, to provide to the other spouse an 
accounting of money or other assets that have been transferred from the 
community estate without the consent of the other spouse, if the other 
spouse contests the fairness of a transfer of the money or assets. The bill 
defines "accounting." 

HB 908 Thompson
• C.S.H.B. 908 requires the court, if the trier of fact 

determines that a spouse has committed actual or 
constructive fraud on the community, to calculate the 
value by which the community estate was depleted as a 
result of the fraud on the community, calculate the 
amount of the reconstituted estate, and divide the value 
of the reconstituted estate between the parties in a 
manner the court deems just and right. The bill defines 
"reconstituted estate" to mean the total value of the 
community estate that would exist if an actual or 
constructive fraud on the community had not occurred. 



HB 908 Thompson
• C.S.H.B. 908 authorizes the court, in making a just and 

right division of the reconstituted estate under provisions 
of law relating to the division of marital property, to grant 
any legal or equitable relief necessary to accomplish a 
just and right division, including awarding to the wronged 
spouse an appropriate share of the community estate 
remaining after the actual or constructive fraud on the 
community, awarding a money judgment in favor of the 
wronged spouse against the spouse who committed the 
actual or constructive fraud on the community, or 
awarding to the wronged spouse both a money judgment 
and an appropriate share of the community estate. 

HB 908 Thompson
• BACKGROUND AND PURPOSE
•
• Current law is unclear as to a court's ability to make a division of 

community estate in a case of fraud on the community and does not 
provide any explicit means, if fraud on the community is committed 
by a spouse, for the innocent spouse to recover the full value of that 
innocent spouse's part of the damaged community estate.

•
• C.S.H.B. 908 seeks to further protect the innocent spouse from loss 

of value of damaged community property by clarifying that the ability 
of the court to make a just and right division of the community estate 
is not limited to the value of assets remaining after the fraud and by 
specifying what constitutes actual or constructive fraud on the 
community, the required court procedures in making a just and right 
division of a community estate that has been depleted as a result of 
fraud on the community, and the various forms of the award the 
court may grant to the innocent spouse.

SB 1816 by Zaffirini
• Colonias legislation - House voted down CCR.
• As amended required closing offices to make 

sure certain steps have been taken:
– 232.033 local government code now provides that 

until a plat is approved by the county, no earnest 
money contracts can be accepted with more than a 
$250.00 deposit.

– Intent to enter into contracts before plat approval must 
be provided to the Texas Attorney General 

– If the plat is not approved within 91 days, the contract 
is void.  Thus, contracts cannot be closed until the 
plat is filed. 



Federal Land Titling System

• The American Land Title Association opposes a bill introduced by
Rep. Marcy Kaptur (D-Ohio) that could lead to the creation of a 
federal land titling system and ban Freddie Mac, Fannie Mae and 
Ginnie Mae from accepting loans registered with the Mortgage 
Electronic Registrations System (MERS).

Rep. Marcy Kaptur (D-Ohio) introduced HR 6460 last week. The bill 
is titled "Transparency and Security in Mortgage Registration Act of 
2010."

“ALTA is opposed to any legislation that would federalize the 
recordation of land records. The recording of documents associated 
with the local transfer of property should not be governed from 
Washington, D.C.,” said Kurt Pfotenhauer, CEO of ALTA. “Though 
there is no chance that the bill will move in lame duck session, we 
expect it will be re-introduced in the 112th Congress and could be 
the focus of serious conversation.”

Avoiding probate 2009 Legislation
• (d)  If a person is the heir of a person properly vested in title by a deed or 

other written and recorded instrument, and the value of the property does 
not exceed $100,000, the person may prove up title by filing an affidavit 
using the form described in Section 52A of this code.  The decedent shall 
have died longer than 90 days prior to the date of the recording of the 
affidavit of heirship.  The affidavit shall have as an attachment a certified 
copy of the recorded instrument vesting title in the decedent under whom 
the affiant claims title. If no copy of the recorded instrument is available due 
to the destruction of the public records for the county in which the property 
is located, such affidavit must be corroborated by sworn statements of at 
least 2 disinterested parties familiar with the decedent or the use of the 
property  for a period of at least 10 years prior to the recording of the 
affidavit.

• Unless a controverting affidavit is recorded within 45 days after the 
recording of such affidavit, the affidavit shall be conclusive evidence of the 
ownership of the persons named in the affidavit and any third party dealing 
with such owners for any purposes shall be entitled to rely on the ownership 
of the property by the parties named in the affidavit.

House Interim Charge

• Although this was the charge in the 2009 
Interim, look for this to be done in 2011 also

• Rates 
– Are they set fairly?
– How do they compare to other states?

• Actually quite favorable despite the conventional knowledge 
to the contrary 

– Are expenses and income reviewed properly?
• Oil and gas 

– Do customers get what they expect and pay for?



SB 1842 Harris

• Would have created a title insurance 
commissioner appointed by governor to 
handle:

• Rates, rules and forms
• Enforcement actions

– With a schedule of fines based on current 
averages

• Licensing of agents

SB 1842 Harris

• And some other issues where TDI has 
adopted wildly divergent positions from 
long standing issues or where there just 
needs to be changes:

• Included all of the TLTA Darby language
– Notification of new agent
– Not all Sr. VPs on Schedule D

• TLTA Board: not opposed. 

SB 978
• Senate Author: Hinojosa

• House Sponsor: Gonzales, Veronica

• Local bill with statewide implications.

• Relating to procedures for the dissolution 
of the Hidalgo County Water Improvement 
District No. 3.

• Sent to the Governor 5-30-11



Notification of new agent
• (c) a title insurance agent or direct operation 

shall within 15 days after receiving a license 
from the Department provide written notice of 
such license to all title insurance agents and 
direct operations in the county for which they are 
licensed and all adjoining counties. Such notice 
shall also be provided to all title insurance 
companies licensed in Texas.  The department 
may prescribe the form of the disclosure 
required by this subsection.

• This will be possible issue in the 2013 
session.

Surveys

• A surveyor (there are probably some behind 
him) have asked for the law to be changed to 
require a survey on every transaction
– Who would than benefit?  Surveyors of course
– We have fought this divisive battle before
– No greater losses using old surveys that new ones
– Surveys are not subject to copyright laws

• No bill filed.

Hidden Liens

• One of the reasons we review nearly every 
piece of the 6000+bills filed every session 
is to see that there are no hidden liens
– A lien that is automatic and doesn’t have to be 

recorded to take effect
• Work Force Commission Lien is example that we 

couldn’t stop the public policy issue
– No stand on whether a lien is fair or proper, 

only that it must be recorded to take effect.



Hidden Reverters

• Houston wanted to be able to sell tax 
foreclosed properties but to force the 
properties to be rehabbed within 6 months 
or title reverts back to the city.

• Would have killed the program since no 
title company could insure without 
exception and no lender would lend with it.

There are always the scary ones

• Interest on escrow accounts for a variety 
of “worthy” causes
– Not our money
– Low interest rates are bankrupting the 

Lawyers fund
– Need other funding sources

• We have some ideas but can’t go public with them 
yet

The legislature is a dangerous 
place

• There are 150 members of the House and 
31 Senators.  Any of them are susceptible 
to being asked to file a bill by a constituent 
that could have a devastating effect on the 
title insurance or real estate industries. 
– Unintended consequences are a huge 

problem when citizens don’t understand how 
something works.



The legislature is a dangerous 
place

• Citizens may want to 
– Cut prices of something without regard to 

what goes into the product
– Allow fees to be imposed on something we 

need
– Keep title companies out of the courthouse 

records (but see AG opinion allowing free 
downloads of clerk’s entire database!)

The legislature is a dangerous 
place

• If you are friends with a legislator
– We need to know it
– We need to know how
– We need to know how close

• You need to pay close attention when we ask 
you for help
– A personal relationship could be the deciding factor in 

passing a good bill or killing a bad bill
– We won’t ask for help unless we really need it.
– We will ask for help when we REALLY need it.

Additional Housekeeping Information

Because of recent opinions expressed by the Texas 
Insurance Department concerning rebates, legal credit is 
available only to attorneys who own title agencies, are 
employed by a title insurance agent or a Stewart 
entity. Fee attorneys who have an Escrow Officer license 
may also obtain CLE credit. We welcome any other lawyers 
to listen, but cannot provide continuing education credit to 
you. If you are claiming legal credit for this web 
conference, please provide in your email to Ken Wrider 
which category you are in. We regret any inconvenience 
but we must take reasonable steps to protect us and you 
from enforcement actions by the Insurance Department.



THANK YOU!
For Escrow Officer Credit please email password 
and attendees names to ken.wrider@stewart.com
for your certificate (Please do this as soon as 
possible).  Attorneys email bar card number to Ken 
Wrider for CLE credit.
Next Texas TIPS Online Webinar is July 21, 2011 
and the topic is “Tax Liens, Rollbacks and 
Supplemental Taxes”.  The presenter scheduled for 
this topic are Richard Black.
Questions/Comments?  Email 
fred.schraub@stewart.com
Visit www.stewarttexas.com for previous 
presentation materials


