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Note: PowerPoint and audio for the August 
18, 2011, “Surveys . . . ” webinar is now 
available on our website.  
For Escrow Officer Credit please email 
password and attendees names to 
ken.wrider@stewart.com for certificates 
(please do this as soon as possible). Attorneys
e-mail bar card number to Ken Wrider for 
CLE credit.
Send to your training administrator if 
applicable.
We are now recording!

Additional Housekeeping 
Information

Because of recent opinions expressed by the Texas 
Insurance Department concerning rebates, legal 
credit is available only to attorneys who own title 
agencies, are employed by a title insurance agent 
or a Stewart entity. Fee attorneys who have an 
Escrow Officer license may also obtain CLE credit. 
We welcome any other lawyers to listen, but 
cannot provide continuing education credit to 
you. If you are claiming legal credit for this web 
conference, please provide in your email to Ken 
Wrider which category you are in. We regret any 
inconvenience but we must take reasonable steps 
to protect us and you from enforcement actions by 
the Insurance Department.
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1. Law . A person to whom property or power is entrusted for 
the benefit of another.

2. Law.  Of or pertaining to the relation between a fiduciary 
and his or her principal: a fiduciary capacity; a fiduciary 
duty. 

3. Of, based on, or in the nature of trust and confidence, as in 
public affairs: a fiduciary obligation of government
employees.

4. Depending on public confidence for value or currency, as 
fiat money.
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fi·du·ci·ar·y

a. Its someone else’s money
b. Audits
c. Bonds
d. Guaranty association
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Fiduciary responsibilities of 
the title company



MINIMUM STANDARDS, SPECIFIC INSTRUCTIONS AND 
REPORT FORMS FOR AUDIT OF TRUST FUNDS REQUIRED OF 
TEXAS TITLE INSURANCE AGENTS, DIRECT OPERATIONS, 
TITLE ATTORNEYS,AND ATTORNEYS LICENSED AS ESCROW 
OFFICERS 
The objective of such audit is to determine that the escrow agent 
maintains adequate trust fund accounting records and that the financial 
statements contain   no material misrepresentations 
Confirmations shall be made of individual guaranty file accounts, 
accounts where funds have not been fully disbursed, and escrow bank 
accounts. Confirmation of all escrow bank accounts is mandatory.
Escrow receivables are the responsibility of the escrow agent and 
constitute shortages in the account which are deemed to be violations of  
§2651.151 of the Texas Insurance Code. 
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Some body else’s money

Each licensed title insurance agent and direct operation shall 
make, file, and pay for a surety bond payable to the department 
and issued by a corporate surety company authorized to write 
surety bonds in this state.
Amount of the bond must be the greater of Ten Thousand 
Dollars ($10,000) or an amount equal to ten percent (10%) of the
gross premium written by the agent or direct operation in 
accordance with the latest statistical report to the Board, but not 
to exceed One Hundred Thousand Dollars ($100,000). 
Covers acts of fraud, dishonesty, theft, embezzlement, or willful 
misapplication on the part of a title insurance agent or direct 
operation, or which may result to the Department due to 
administrative expenses incurred in a receivership 
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Bonds under §2651.101

Governed by the Texas Title Insurance Guaranty Act §2602.001 
et seq of the Texas Insurance Code

For Purposes of Supervision and Conservatorship of 
delinquent insurers; 
protection of holders of covered claims; and 
the protection of consumers served by impaired agents.

Applies to all title insurance (direct and reinsurance) written by 
title insurance companies engaging in business under this title;
and trust funds or escrow accounts of:  

Title insurance companies engaging in business under this 
title; or
Agents authorized to engage in business in this state and 
engaging in business under and governed by this title.

"Trust funds" or "escrow account" includes those accounts 
which are subject to annual audit pursuant to §2651.101 et seq.
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Texas Title Insurance Guaranty 
Association (TTIGA)



"Covered claim" is an unpaid claim against trust funds or an escrow 
account of an impaired agent; and is unpaid because of a shortage of 
those funds or in that account §2602.252
A "covered claim" under §2602.252 may not exceed the lesser of 
$250,000 for each claimant or the amount of money actually delivered 
to the impaired title insurance company or agent as trust funds or an 
escrow account for each claimant in a transaction from which the claim 
arises, except that the cumulative amount of covered claims arising 
from a single transaction may not exceed $250,000.
"Covered claim" shall also not include any shortage of trust funds, 
shortage in an escrow account resulting from the insolvency of a
financial institution
"Agent" includes a title insurance agent as defined by §2501.003, a title 
attorney as defined by §2552.002, a direct operation or a title insurance 
company’s wholly owned subsidiary or affiliate that performs the 
services usually and customarily performed by a title insurance agent.

TTIGA (continued)
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Comprehensive revisions to the Title Insurance Act
Requires all title plants to have an inception date of January 
1, 1979
Texas Title Insurance Guaranty Association (TTIGA) given 
expanded powers to deal with impaired agents
Establishes mandatory minimum capitalization for agents
New agents must comply with enhanced educational and 
experience requirements 
Agents must provide TDI with a copy of their quarterly IRS 
withholding statement and proof of payment
TDI must furnish an agent with a copy of an audit report 
before it becomes final and give the agent 10 days to 
respond and give an agent at least 10 days notice of a 
mandatory hearing.

HB 4338 (81st R 2009)
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All premiums held in an escrow account for a 
division of premium (whether to an 
underwriter or another agent for title 
evidence) are held in trust for the person to 
whom the money is owed.  

Separate accounts are not required.

HB 4338 continued
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If you choose to set up a separate account for 
underwriter premiums, the TDI cannot audit such 
account other than to see the amount of funds that 
were placed into the account and correlate those 
funds to underwriting premiums earned.
Premiums owed for division of premium under P-24 
are also held in trust.
The purpose of placing the funds into trust is to 
enhance the status of the funds in case of the failure 
of the agent.

Premiums held in Trust
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Benefits of Being Neutral
Innocent Stakeholder Defense:  Attorney fees come 

from the escrow account
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Staying neutral
A.Don’t Take Sides
B. Don’t Disclose Confidential 

Information
A.Privacy rules
B. Requiring a subpoena

C. What if it’s the FBI?
D.or the IRS
E. or another realtor?

15



Earnest Money

The TREC contract
i.Provisions

ii.Title company not 
a party
iii.Receipt for 
contract and funds
iv.Protection (?) 
from disputes
Other contracts
i.READ
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The earnest money is deposited with escrow agent 
with the understanding that escrow agent is not:

(a) a party to this contract and does not have any 
liability for the performance or nonperformance of any 
party to this contract,
(b) liable for interest on the earnest money; and 
(c) liable for any loss of earnest money caused by the 
failure of any financial institution in which the earnest 
money has been deposited unless the financial 
institution is acting as escrow agent.
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TREC Contract 
Paragraph 18

If both parties make written demand for the earnest money, 
escrow agent may require payment of unpaid expenses 
incurred on behalf of the parties and a written release of 
liability of escrow agent from all parties.
If one party makes written demand for the earnest money, escrow 
agent shall give notice of the demand by providing to the other party a 
copy of the demand.
If escrow agent does not receive written objection to the demand from 
the other party within 30 days after notice to the other party, escrow 
agent may disburse the earnest money to the party making demand 
reduced by the amount of unpaid expenses incurred on behalf of the 
party receiving the earnest money and escrow agent may pay the same 
to the creditors.
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More on TREC 
Paragraph 18



If escrow agent complies with the provisions of this 
paragraph, each party hereby releases escrow agent 
from all adverse claims related to the disbursal of 
the earnest money. Escrow agent's notice to the 
other party will be effective when deposited in the U. 
S. Mail, postage prepaid, certified mail, return 
receipt requested, addressed to the other party at 
such party's address shown below. Notice of 
objection to the demand will be deemed effective 
upon receipt by escrow agent.
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Do you feel brave?

RECEIPT
Receipt of [] Contract and [] $ ______ Earnest Money 
in the form of _______is acknowledged.
Escrow Agent: ____________Date: _________
By:_________________
Address
Telephone: ( )
City State Zip
Facsimile: ( )

20

It’s in its own box!! 
Keeping it there is the trick!!!!!

Form T-50  - Lender Insured Closing Service Letter
Form T-51 – Purchaser/Seller Promulgated Insured 
Closing Service Letter
In Texas - one letter per transaction
Agreement to reimburse lender for actual loss 
incurred in connection with closings of real estate 
transactions conducted by the insuring agent.
Lender must have purchased title insurance
Insured lender must be the lender secured by a 
mortgage of an interest in land, its assignees or a 
warehouse lender

Insured Closing Service
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Losses arises out of:
1) Failure of the issuing agent to comply with the 
lender’s written closing instructions to the extent that 
they relate to:

Status of the title to that interest in land or the validity, 
enforceability and priority of the lien of the mortgage on 
that interest in land, including the obtaining of 
documents and the disbursements of funds necessary to 
establish the status of title or lien; or
The obtaining of any other document to the extent the 
failure to obtain affects the status of the title to that 
interest in land or the validity enforceability and priority 
of the lien of the mortgage on that interest in land 

What does the ICL cover?
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Fraud and dishonesty of the issuing agent in 
handling funds or documents in connection with the 
closing to the extent that fraud or dishonesty relates 
to the status of the title to that interest in land or to 
the validity, enforceability, and priority of the lien of 
the mortgage on that interest in the land.

Lender‘s assignee and warehouse lender are also 
protected as if the letter were address to them.

and…
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Company will not be liable for loss arising out of:
Failure to comply with closing instructions that 
require title insurance protection inconsistent  with the 
commitment or binder.  Instructions requiring 
removal of specific exceptions to title or compliance 
shall not be deemed to be inconsistent.
Loss or impairment of funds in the course of collection 
or while on deposit with a bank due to bank failure, 
insolvency or suspension, except as a result of the 
failure of the issuing agent to comply with written 
closing instructions to deposit funds in a bank which 
you designated by name.

ICL Conditions and Exclusions
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Defects, liens, encumbrances or other matters in 
connection with the transaction except to the extent 
that protection against such matters is afforded by a 
policy of title insurance not inconsistent with the 
closing instructions.
Fraud, dishonesty or negligence of the lender’s 
employee, agent, attorney or broker
Any maters created, suffered assumed or agree to by 
you or known to you.

ICL Conditions and Exclusions
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Issuing agent is the Company’s agent only for the 
limited purpose of issuing title insurance policies 
and is not the underwriter’s agent for the purpose of 
providing other closing or settlement services
Company’s liability for losses arising from those 
other closing or settlement services is strictly limited 
to the protections expressly provided in the ICL
No liability for loss resulting from negligence, fraud 
or bad faith of any party to the transaction other than 
an issuing agent, the lack of credit worthiness of any 
borrower, or under-collateralized loans.

Agency Relationship
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Company will replace settlement funds lost after 
receipt of such funds by the agent as a direct, 
proximate result of the fraud or dishonesty of the 
agent, provided that a commitment from the 
Company or its agent is issued to the purchaser 
before closing by the agent.
No coverage for unfiled mechanic’s and 
materialman’s liens.

T-51 Purchaser/Seller ICL
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Company not liable for any loss or expense:
Arising in whole or in part as a result of the fraud, 
dishonesty or negligence of the purchase/seller, 
its employee, agent or attorney
As a result of your settlement or release of any 
claim without the written consent of the 
company; or 
Arising out of any matters created, suffered, 
assumed or agreed to by you or known to you.
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Requires the title insurer to create a database of 
insured closing letters and specifies the matter that 
must be included in the database.
Provides that title agents and direct operations must 
have access to the database.
All insured closing letters are now single 
transaction letters.

Procedural Rule P-67
Insured Closing and Settlement 

Letters (T-50) 

29

(a) An insured closing letter shall only be issued when 
the related transaction is closed by a title insurance agent, 
direct operation, or licensed escrow officer acting on a 
title insurance agent’s or direct operation’s behalf.
(b) An insured closing letter shall not be issued when the 
related transaction is closed by an attorney that is not 
licensed as an escrow officer and not acting on a title 
insurance agent’s or direct operation’s behalf.
(c) This rule applies specifically to attorneys closing the 
transaction under P-1f and P-22.

Procedural Rule P-69 
Issuance of Insured Closing Letters 

(T-50 and T–51)
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Applies to P-22 Approved Attorneys.
Does not apply to Fee attorneys who are licensed as 
escrow officers.
What you need to do - Be sure that only escrow 
officers licensed by TDI handle money or documents 
and do not issue Insured Closing Letters to others. 
You may cause a Stewart Title Guaranty Company 
ICL to be issued only in appropriate situations.
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Our commitment is a contract with the proposed insured 
named on Schedule A to issue it a policy of title insurance 
and is issued only when a policy of title insurance is 
contemplated. The ICL is issued to a mortgagee "When 
title insurance.... is specified in connection....with closing 
of real estate transactions...." If no policy is contemplated, 
then no ICL should be issued.
You should not issue a commitment unless a title policy is 
ordered or an insured closing letter if you will not be 
issuing a Stewart Title Guaranty Company policy in 
connection with the transaction. If an ICL has been issued, 
it should be cancelled.

Remember…
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Closing Protection Letters (Insured Closing Letters) 
may be issued ONLY by use of the Stewart ICL 
Website: https://www.stewarticl.com. 
Closing Protection Letters may not be (1) modified, 
(2) prepared by an Issuing Agent on its Letterhead or 
in any other format, or (3) typed, computer 
generated, or signed by an Issuing Agent. 

Stewart ICL Website
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The Stewart ICL Website generates the Closing 
Protection Letter only for current authorized Issuing 
Agents (or Approved Attorneys, where allowed and 
customary). The CPL is generated in HTML format 
which is to be printed and then sent to the requesting 
lender. A CPL is not to be sent electronically in a 
Word format or other format which can be changed 
without our knowledge or consent. 
If you are asked to modify the Closing Protection 
Letter, please contact the ICL Administrator at 
icladmin@stewart.com or 800-729-1902. 

Stewart ICL Website
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When you receive letters of instruction pertaining to 
closings, you may only execute the letter in the name 
of your title company. You may not execute the letter 
on behalf of Stewart Title Guaranty Company. 

When reviewing lender instruction letters you must 
keep in mind Procedural Rule P-35…

Acceptance of Instruction Letters
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P-35. Prohibition Against Guaranties, Affirmations, 
Indemnifications, and Certifications.

No Title Insurance Company, Title Insurance Agent, Direct 
Operation, Escrow Officer, nor any employee, officer, director 
or agent of any such entity or person, shall issue or deliver any 
form of verbal or written guaranty, affirmation, 
indemnification, or certification of any fact, insurance coverage 
or conclusion of law to any insured or party to a transaction 
other than: (i) a statement that a transaction has closed and/or
has been funded, (ii) issuance of an insured closing service 
letter, or any insuring form or endorsement promulgated by the 
State Board of Insurance, or (iii) certification of copies of 
documents as being true and exact copies of the original 
document or of the document recorded in the public records.

Procedural Rule P-35
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For example, the following acknowledgments of 
instructions are not acceptable for the following 
reasons: 

a. They are signed on behalf of Stewart Title Guaranty 
Company because our agency relationship does not 
extend to escrow or settlement functions; and 
b. They violate P-35. 
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STEWART TITLE GUARANTY COMPANY 
By
Name:
Title:
Authorized Signatory 

STEWART TITLE GUARANTY COMPANY 
By ABC Title Agency
Name:
Title:
Authorized Signatory 

Not Acceptable:
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Instead, the name of your title agency should be 
shown in the acceptance and acknowledgment.  For 
example:

We acknowledge receipt of this letter of instructions and the Escrowed 
Documents. We advise you that we have read and are familiar with
the closing instructions contained herein and that we will follow and 
apply such instructions. This acknowledgment is made in compliance 
with Procedural Rule P-35 promulgated by the Texas Insurance 
Department.

ABC Title Company
By

Acceptable:
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(i) a statement that a transaction has closed and/or 
has been funded;
(ii) issuance of an insured closing service letter, or 
any insuring form or endorsement promulgated by 
the State Board of Insurance; or 
(iii) certification of copies of documents as being true 
and exact copies of the original document or of the 
document recorded in the public records.

P-35 specifically allows:
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P-35 does not prohibit:
the certification relating to disbursements on the HUD-1 by the 
settlement agent 
acknowledgment of receipt of closing instructions. Among 
other things, this Rule prohibits "first lien letters" certifying the 
status of the lien at closing. 
a title insurance agent or escrow officer from signing a 
statement that a set of standard instructions was read by and is
familiar to the agent or escrow officer 
a title insurance agent or escrow officer from following or 
applying standard closing instructions 

TDI Bulletin No. 155 
(April 30, 1991)
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The rule does prohibit: 
certification that proceeds were disbursed according 
to a special set of instructions; or 
that the escrow officer had personally closed 
according to special instructions. 

TDI Bulletin No. 155

42



Additional Housekeeping 
Information

Because of recent opinions expressed by the Texas 
Insurance Department concerning rebates, legal 
credit is available only to attorneys who own title 
agencies, are employed by a title insurance agent 
or a Stewart entity. Fee attorneys who have an 
Escrow Officer license may also obtain CLE credit. 
We welcome any other lawyers to listen, but 
cannot provide continuing education credit to 
you. If you are claiming legal credit for this web 
conference, please provide in your email to Ken 
Wrider which category you are in. We regret any 
inconvenience but we must take reasonable steps 
to protect us and you from enforcement actions by 
the Insurance Department.

THANK YOU!
For Escrow Officer Credit please email password and 
attendees names to ken.wrider@stewart.com for your 
certificate (Please do this as soon as possible).  Attorneys
email bar card number to Ken Wrider for CLE credit.
Next Texas TIPS Online Webinar is October 20, 2011 and 
the topic is “Spooky Claims 2011”.  The presenter 
scheduled for this topic is Susan Withers.
Questions/Comments?  Email fred.schraub@stewart.com
Visit www.stewarttexas.com for previous presentation 
materials


