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Homestead Issue

When insuring a residential construction project our greatest concern is making sure
that that any lien is created in accordance with the requirements of the Texas
Constitution and Texas statutes. If the lien isn’t created in compliance with the law,
it may be completely invalid. How to analyze the situation and how to advise the
parties to proceed requires us to fully understand exactly what the issues are and
how we may be able to work around themhow we may be able to work around them.

A. The Constitutional Limitations: Article XVI, Section 50

(a) The homestead of a family, or of a single adult person, shall be, and is hereby
protected from forced sale, for the payment of all debts except for:

(5) work and material used in constructing new improvements thereon, if contracted
for in writing, or work and material used to repair or renovate existing
improvements thereon if: (Emphasis added)

The Constitutional 
Limitations:
1. “Contracted for in writing” means the agreement must include:

a. conditions of the agreement,
b. nature of the improvements to be built,
c. character of materials to be provided and
d. cost of the work.

B. The Texas Property Code: Section 53.254 HOMESTEAD. 

(a) To fix a lien on a homestead, the person who is to furnish material or perform
labor and the owner must execute a written contract setting forth the terms of
the agreement.

(b) The contract must be executed before the material is furnished or the labor is
performed.

(c) If the owner is married, the contract must be signed by both spouses.
(d) If the contract is made by an original contractor, the contract inures to the benefit

of all persons who labor or furnish material for the original contractor.

Texas Property Code 

(e) The contract must be filed with the county clerk of the county in which
the homestead is located. The county clerk shall record the contract in
records kept for that purpose. (Emphasis added)

1 Written contract between contractor and owner1. Written contract between contractor and owner
2. Executed before labor or material furnished
3. Executed by both spouses if married

4. Contract must be filed with the county clerk, but there is no
requirement the contract be filed before work is done or material
furnished
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Texas Residential 
Construction Commission

The Commission was created in 2003 to provide homeowners with an 
alternative for resolving construction defect claims.  It was supposed to 
help keep the parties from having to go to court to resolve their disputes.  
From it’s inception, the Commission was widely regarded as being a 
shield for builders and of little help to homeowners.

In 2007, in an attempt to give the Commission more authority, most 
builders and remodelers were required to register with the TRCC and 
their registration numbers were required to be in mechanic’s and 
materialman’s contracts for the contracts to be effective.

In 2008, the report of the Sunset Commission recommended the TRCC 
be abolished.  It wasn’t helping the homeowners or the builders.

Property Code Section 
420.006

Sec. 401.006. SUNSET PROVISION. The Texas Residential Construction 
Commission is subject to Chapter 325, Government Code (Texas Sunset 
Act). Unless continued in existence as provided by that chapter, the 
commission is abolished and this title expires September 1, 2009.

In 2009 the Texas Legislature did not extend the TRCC and the laws 
authorizing it ceased to be effective on September 1, 2009.  The actual 
agency has since closed it’s doors after winding down it’s operations.

The Escape Hatch

A. It’s not their homestead and we do not need to comply with the Texas
Constitution or Section 53.254 of the Texas Property Code to create a
valid lien. If the house is a “starter” home, this is unlikely, but the
higher the construction costs, the more likely it is that they already
have another home.

1. Own another house in Texas
2. Occupy another house
3. Obtain a designation and disclaimer of homestead
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Fun with the Rate Rules

Rate Rule R-13: Mortgagee Title Policy on Interim Construction Loan 
(Binders)

Rate Rule R-5:  Simultaneous Issuance of Owner and Mortgagee Title 
PoliciesPolicies

R-5 A: Pre-construction policies with a credit for an existing Owner 
Title Policy

R-5 C: Post-construction policies with a credit for an existing Owner 
Title Policy

Fun with the Rate Rules

Rate Rule R-18: Creation of New Loan Contemplated by Construction 
Lender (“Going to Perm”)

R-13: Binders

A binder is really a long-term form of commitment.  It binds the agent and 
underwriter to issue a policy on the construction deed of trust.

The changes to Procedural Rule P-16 have limited the use of binders.  
They can now only be issued for construction loans that do not include 
the execution of a mechanic’s and materialman’s lien contract and 
where the owner, contractor and obligor on the debt are all the same. 
The charge for a Binder is minimum policy Basic Premium Rate ($229). 
Binders are good for one year and up to 6 extensions for 6 month 
periods can be purchased for $25 per extension.  There is no prohibition 
on purchasing these extensions up front. Binders cannot be issued after 
construction is complete.

To sum it up: BINDERS ARE FOR BUILDERS
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R-13 Binders (continued . . .)

A credit of 50% of the cost of the binder is authorized where:

1. A new Mortgagee Policy is issued on a loan that takes renews and
extends or satisfies a lien already covered by a binder, or
2 A O P li i i d l f th t d th li2. A new Owner Policy is issued on a sale of the property, and the lien
covered by the binder is released prior to or simultaneously with the sale.

The subsequent policy has to be issued within one year of the original
binder to qualify for the credit.
Binders can cover multiple lots, but only one credit can be given per
binder
The credit can only be given if the property is one to four family
residential

Rate Rule R-5A:  Pre-
Construction

Rate Rule R-5A provides for what is sometimes referred to as an “up-
front” construction loan.  The first part of the paragraph provides for the 
basic simultaneous issuance rate.  But the second part, appearing in 
parentheses, provides that if the new Owner Policy is to include the cost 
of contemplated improvements (Procedural Rule P-8a) and an Owner 
Policy has been issued to the current owner, covering the identical 
property, and within the last 4 years, a credit on the new Owner Policy 
shall be given for the amount of premium paid for the existing Owner 
Policy and the Mortgagee Policy shall be issued for $100, plus 
endorsements.  There is no requirement the prior policy has to have 
been issued by the same agent or underwriter and there is no 
requirement the prior policy has to be surrendered.

Rate Rule R-5 A:  
Example

Insured has a $50,000 Owner Policy issued in 2008.  Insured currently 
owes $30,000 on a purchase money deed of trust.  Insured is going to 
sign a $200,000 mechanic’s and materialman’s lien contract with a 
builder for a new home.  This lien will be assigned to a lender that will be 
making a $230,000 loan renewing and extending the existing purchase 
money deed of trust and the construction contract.  The Owner Policy 
will be issued for $250,000, land cost ($50,000) plus cost of 
contemplated improvements ($200,000).  The premium for the Owner 
Policy will be $1141 ($1644 - $503).  The premium for the Mortgagee 
Policy will be $100, plus endorsements.
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Rate Rule R-5 C:  Post-
Construction

Rate Rule R-5C provides for the simultaneous issuance of an Owner 
Policy and a Mortgagee Policy with a credit for an existing Owner Policy 
after completion of improvements.  This rule appears to have been an 
effort to extend the credit for an existing Owner Policy to Insureds that 
did not purchase “up-front” policies under R-5A, but instead acquired 
binders   It pre dates the limitations on the issuance of binders and the binders.  It pre-dates the limitations on the issuance of binders and the 
changes to Procedural Rule P-16 appear to have made this section 
almost useless.

Application of this section required the existing Owner Policy not 
contain any exceptions for construction (Procedural Rule P-8), be done 
after completion of improvements, be done only on “residential 
property” (not “residential real property”), the existing Owner Policy 
cover the identical land, be issued within 4 years of the date of the 
existing Owner Policy, and that there had been no change in 
ownership.  This section does require the existing policy be “turned in” 
(Don’t blame me, I just read them).

Rate Rule R-5 C (continued . . .)

The problem with using Rate Rule R-5 C is that although the owners do 
get a credit for an existing owner title policy, they do not get any sort of 
credit for the construction loan mortgagee title policy they purchased.  
And the construction loan typically exceeds the land’s purchase price.

R-5 C can sometimes be used where the owners rejected an owner’s 
title policy at the start of construction.

Rate Rule R-18:  Going 
into Perm

When a Mortgagee Policy is to be issued on a loan which renews and 
extends or satisfies a construction loan covered by an existing 
Mortgagee Policy, the premium for the new Mortgagee Policy will be the 
greater of minimum policy Basic Premium Rate (currently $229) or the 
difference between the basic rate for the existing Mortgagee Policy and 
the basic rate for the new Mortgagee Policy  plus endorsementsthe basic rate for the new Mortgagee Policy, plus endorsements
Where there are multiple loans that renew, extend or satisfy the 
construction loan, you total the new loans and compare the basic 
premium to the construction loan basic premium.  On the first loan 
policy, your charge the difference or $229, whichever is greater.  On the 
second loan policy you charge $229. 
There is nothing in R-18 that requires the policies to cover the same 
property.
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Rate Rule R-18:  Examples

A $230,000 construction loan is covered by an existing Mortgagee 
Policy.  A new loan renewing and extending the construction loan will 
also be for $230,000.  Premium will be $229 plus endorsements.

$200 000 construction loan is covered by an existing Mortgagee Policy $200,000 construction loan is covered by an existing Mortgagee Policy 
(premium of $1,377).  A new loan will renew and extend the 
construction loan and an existing land loan $30,000 into a new loan of 
$230,000 (premium of $1,537).  The premium will be $229 plus 
endorsements.  The difference between the premium for the new loan 
and the premium for the construction loan is $160.  Since this is less 
than the minimum policy Basic Premium Rate, $229, the minimum 
policy Basic Premium rate is charged. 

Procedural Rule P-8  Issuance 
of Policies Prior to Completion 

of Improvements

Owner and loan policies:

"Any and all liens arising by reason of unpaid bills or claims for work 
performed or materials furnished in connection with improvements performed or materials furnished in connection with improvements 
placed, or to be placed, upon the subject land. However, the 
Company does insure the Insured against loss, if any, sustained by 
the Insured under this Policy if such liens have been filed with the 
County Clerk of __________County, Texas, prior to the date hereof.“

Procedural Rule P-8  Issuance 
of Policies Prior to Completion 

of Improvements

Owner policy:

"Liability hereunder at the date hereof is limited to $_________. 
Liability shall increase as contemplated improvements are made  so Liability shall increase as contemplated improvements are made, so 
that any loss payable hereunder shall be limited to said sum plus the 
amount actually expended by the Insured in improvements at the time 
the loss occurs. Any expenditures made for improvements, 
subsequent to the date of this policy, will be deemed made as of the 
date of this policy. In no event shall the liability of the Company 
hereunder exceed the face amount of this policy. Nothing contained 
in this paragraph shall be construed as limiting any exception or any 
printed provision of this policy."
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Procedural Rule P-8  Issuance 
of Policies Prior to Completion 

of Improvements

Loan policy:

"Pending disb rsement of the f ll proceeds of the loan sec red b  "Pending disbursement of the full proceeds of the loan secured by 
the lien instrument set forth under Schedule A hereof, this policy 
insures only to the extent of the amount actually disbursed, but 
increases as each disbursement is made in good faith and without 
knowledge of any defects in, or objections to, the title up to the face 
amount of the policy. Nothing contained in this paragraph shall be 
construed as limiting any exception under Schedule B, or any printed 
provision of this policy."

Endorsement Instructions
Section II, Page 62 of the 

Basic Manual

For the owners title policy: 
"1.  Exceptions No._______________________ in said Owner Policy are hereby 
deleted."
2.  Only in the event there is a specific request that the exception as to area and 
boundaries  etc  be amended and when a current  acceptable survey  showing all boundaries, etc. be amended and when a current, acceptable survey, showing all 
completed improvements, is furnished to the Company, the following language 
contained in the applicable subdivision below may be inserted and shown as No. 
2 of the Endorsement form. In the event no amendment is to take place, no No. 2 
will be included. The types of exception and the correct wording to be inserted are 
as follows:
(a)  Area and boundaries exception previously amended--
"The company affirms the amendment of the exception as to area and boundaries 
of the above numbered policy, such amendment to be effective as of the date of 
this Endorsement."
(b)  Area and boundaries exception NOT previously amended--
"Exception as to area and boundaries of the above numbered policy is hereby 
eliminated save and except any shortages in area."

Endorsement Instructions
Section II, Page 62 of the 

Basic Manual

3.  Only in the event there is a specific request that the T-19.1 
Endorsement be issued and when the Company's underwriting 
requirements have been met, the following language contained in the requirements have been met, the following language contained in the 
applicable subdivision below may be inserted and shown as No. 3 of the 
Endorsement form. In the event the endorsement is not to be issued or 
the coverage affirmed, no No. 3 will be included. The correct wording to 
be inserted is as follows:
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Endorsement Instructions
Section II, Page 62 of the 

Basic Manual

(a)  T-19.1 Endorsement previously issued-

"The company affirms the coverage provided in the T-19.1 Endorsement 
issued in connection with the above numbered policy, such coverage to be 
effective as of the date of this Endorsement "effective as of the date of this Endorsement.

"The following subparagraph(s) of this endorsement are deleted: 
_____________________________" 

(b)  T-19.1 Endorsement NOT previously issued-

"T-19.1 Endorsement in the form attached hereto is made a part of the 
above numbered policy".

"The following subparagraph(s) of this endorsement are deleted: 
_____________________________"

Endorsement Instructions
Section II, Page 62 of the 

Basic Manual

For the loan policy:
"1.  Exception No. ____________ of Schedule B and the Pending 

Disbursement Clause in said policy are hereby deleted."
"2   Said policy is hereby amended so that its coverage as to all loss or 2.  Said policy is hereby amended so that its coverage as to all loss or 

damage against mechanics' and materialmen's liens shall related to the 
date of this Endorsement instead of the date of said policy."

3.  Only in the event there is a specific request that the exception as to area 
and boundaries, etc., be amended and when a current, acceptable survey, 
showing all completed improvements, is furnished to the Company, the 
following language contained in the applicable subdivision below may be 
inserted and shown as No. 3 of the Endorsement form. In the event no 
amendment is to take place, no No. 3 will be included. The types of 
exceptions and the correct wording to be inserted are as follows:

Endorsement Instructions
Section II, Page 62 of the 

Basic Manual

(a)  Area and boundaries exception previously amended--

"The Company affirms the amendment of the exception as to area and 
boundaries of the above numbered policy, such amendment to be 
effective as of the date of this Endorsement."

(b)  Area and boundaries exception NOT previously amended--

"Exception as to area and boundaries of the above numbered policy is 
hereby eliminated save and except any shortages in the area." 
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Endorsement Instructions
Section II, Page 62 of the 

Basic Manual

4.  Only in the event there is a specific request that the T-19 Endorsement 
be issued and when the Company's underwriting requirements have 
been met, the following language contained in the applicable subdivision been met, the following language contained in the applicable subdivision 
below may be inserted and shown as No. 4 of the Endorsement form. In 
the event the endorsement is not to be issued or the coverage affirmed, 
no No. 4 will be included. The correct wording to be inserted is as 
follows:

Endorsement Instructions
Section II, Page 62 of the 

Basic Manual

(a)  T-19 Endorsement previously issued-

"The Company affirms the coverage provided in the T-19 Endorsement issued in 
connection with the above numbered policy, such coverage to be effective as of the 
date of this Endorsement "date of this Endorsement.

"The following subparagraph(s) of this endorsement are deleted: 
_____________________________"

(b)  T-19 Endorsement NOT previously issued-

"T-19 Endorsement in the form attached hereto is made a part of the above 
numbered policy".

"The following subparagraph(s) of this endorsement are deleted: 
___________________________"

THANK YOU!

For Escrow Officer Credit please email password and 
attendees names to ken.wrider@stewart.com for your 
certificate (Please do this as soon as possible.  Certificates ( p
will not be produced after the start of our next webinar)
Attorneys email bar card number to Ken Wrider for CLE credit
Next Texas TIPS Online October 21, 2010, “Spooky Claims 
2010” by Susan Withers
Questions/Comments?  Email fred.schraub@stewart.com
Visit www.stewarttexas.com for previous presentation 
materials


