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Note: PowerPoint and audio for the October 20, 
2011, “Spooky Claims 2011 ” webinar is now 
available on our website.  
For Escrow Officer Credit please email password 
and attendees names to ken.wrider@stewart.com
for certificates (please do this as soon as 
possible). Attorneys e-mail bar card number to 
Ken Wrider for CLE credit.
Send to your training administrator if applicable.
We are now recording!

Additional Housekeeping Information

Because of recent opinions expressed by the Texas 
Insurance Department concerning rebates, legal credit 
is available only to attorneys who own title agencies, 
are employed by a title insurance agent or a Stewart 
entity. Fee attorneys who have an Escrow Officer 
license may also obtain CLE credit. We welcome any 
other lawyers to listen, but cannot provide continuing 
education credit to you. If you are claiming legal 
credit for this web conference, please provide in your 
email to Ken Wrider which category you are in. We 
regret any inconvenience but we must take 
reasonable steps to protect us and you from 
enforcement actions by the Insurance Department.
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PUBLIC NOTICE:

ATTACH  EXHIBIT  A!!!!

A Public Notice from the Stewart Title Guaranty Company Claims Department 

COMMITMENT FOR TITLE INSURANCE  T-7
Schedule A

Effective Date: _________________________________

This is the date through which the issuing agent’s search of their title 
plant should be complete, including geographically indexed records, 
involuntary lien records, probate court records and district court 
records.

It is not the “issue date”, the date the commitment is actually produced.



COMMITMENT FOR TITLE INSURANCE  T-7
Schedule A

Effective Date: _________________________________

The gap between the issue date and the Effective Date takes into account 
two different delays.  

First is the delay between the filing of documents with the recording 
office, and when those documents are recorded and indexed.  This
delay is not within a title company’s control, although complaints to 
the clerks office or the county commissioners may reduce it.  
Underwriters simply have to accept this delay.

COMMITMENT FOR TITLE INSURANCE  T-7
Schedule A

Effective Date: _________________________________

The second delay is between the release of the recorded documents and 
when they are indexed into a title company’s geographically based 
index.  This indexing may be done by the title company or by a joint 
plant.  Here the title company may have more direct control over
reducing how long the delay is.  Underwriters want this second delay 
minimized as much as possible.

Section 2501.004(b)(2) requires that an abstract plant “…be kept current;”

“GAP” Coverage in Texas

In other states endorsements may be available that specifically provide 
coverage to buyers and lenders for the gap period.  Those endorsements 
are not available in Texas.

In Texas gap coverage is provided through closing instructions. Buyers and 
lenders can instruct the title company to not complete the transaction 
unless the title company can issue a title policy without new Sch. B 
exceptions or new Sch. C requirements, other than those shown in the 
issued title commitment.  If the title company fails to comply, it has violated 
the closing instructions.

As a matter of business practice, title insurance underwriters provide 
coverage for this gap and accept the liability.  This means that in the event 
of a claim and loss, the underwriter takes the loss.



“GAP” Coverage in Texas

In order to minimize liability for matters that are filed of record during the gap, 
the title insurance underwriters require the title agents to DOWNDATE their 
title commitments as far as possible before closing and recording.

If the title agent could have downdated the title commitment prior to closing 
and recording, but failed to do so, the underwriter may regard the omission 
as negligence and hold the agent responsible for any loss.

Two Reasons to Downdate:

1. Minimize the likelihood of a loss due to something filed during the gap 
period.

2. Minimize the likelihood of a loss that your title company may be liable 
for.

Public Notice:

ATTACH  THE CORRECT 
EXHIBIT  A!!!!

A Public Notice from the Stewart Title Guaranty Company Claims Department 



What can happen in the gap?

The longer you are in this business, the more you will find that what can 
happen is limited only by the imagination of the human mind.  Some things 
that may be filed include:

1. Involuntary liens: 
a. Federal abstracts of judgment in favor of the United States or Federal agency
b. Federal tax liens
c. Abstracts of judgment
d. State tax liens
e. Weed cutting/demolition/health liens
f. Paving liens
g. Mechanic’s lien claims

What can happen in the gap?

2. Voluntary liens:
a. Deeds of trust
b. Mechanic’s lien contracts
c. UCCs

3. Everything Else
a. Notices of Lis Pendens
b. Divorces
c. Deaths
d. Bankruptcy
e. Leases
f. Sales

When to Downdate?

When one of the parties asks for an “updated” or “downdated” title 
commitment.  On long lead contracts you may be providing commitments 
for years before a file closes.

Before closing.  Always downdate your file before closing, as close to the 
closing date as you can.

Before recording.  Record promptly!  If you have a gap of more than one or two 
days from closing to recording, downdate again.

If you have reason to suspect involuntary liens may be filed against your 
sellers, have the involuntary lien indexes run at the courthouse
immediately prior to recording.  In this instance do not fund till you hear 
the indexes are clear.



What if you find something while downdating?

Stop.

Evaluate what has been found of record.  Does it require you to stop the 
transaction until the matter has been addressed?

Notify the parties of what has been found and provide them with copies.  

Would you ever downdate the buyer’s name?

Yes.  

If you have a buyer that is immediately going into a construction loan or is 
flipping the property, that name should be run in the general indexes as 
part of the original search and should also be downdated whenever the 
commitment is downdated.

Unusual Situations

Out of Office Closings:

Where the transaction is closing outside of your office but your office will 
be issuing the policy, make sure that the need to downdate the title 
commitment is brought to the attention of whoever is closing the file.  You 
may even put a requirement on Sch. C that says “This title commitment 
must be downdated immediately prior to closing and/or recording.”

If the file is closing at an unaffiliated office, you can downdate after 
recording and take exception to any matters that are found, because the 
closing instructions are not binding on you.



Unusual Situations

Providing Title Evidence Only:

Limit your commitment so that it can only be used for title evidence and not 
distributed to the parties to the transaction.  The requesting title company 
should produce their own commitment on the basis of the title evidence 
you provide.

Do not reflect any name or amount in No. 1(a) through 1(d) of Schedule “A” of 
the commitment.   Under “Proposed Insured” in No. 1(e) of Schedule “A”, 
place the following statement:

This Commitment is issued solely for the purpose of providing title evidence 
for issuance of a directly-issued Policy.  See Schedule “C”.

Unusual Situations

Providing Title Evidence Only:
Place the following items in Schedule “C”:

NOTICE TO CLOSING AGENT:  This Commitment is issued solely for the purpose of 
furnishing title evidence in connection with issuance of a directly-issued (“Home Office 
Issue”) Policy.  Notwithstanding any provision hereof to the contrary, neither the issuing 
agent nor the title insurance company named herein will have any obligation to issue a Policy 
pursuant to this Commitment.  As a condition for such use, [name of title insurance agent 
issuing Commitment] requires compliance with Procedural Rule P-24, Basic Manual of Rules, 
Rates and Forms (Texas Department of Insurance).  If this Commitment is used for such 
purpose, a legible complete copy of each directly-issued Policy must be furnished to the 
above-mentioned title insurance agent no later than thirty (30) days after the date of the 
Policy, as required by TEX. INS. CODE Sec. 2704.003 and Procedural Rule P-26, Basic Manual. 
This file should be downdated prior to closing and/or recording.

Unusual Situations

Multi-county Transactions:

All of the tracts involved in the transaction must be downdated in all of the 
counties involved. 



Public Notice:

DON’T FORGET TO ATTACH 
EXHIBIT  A!!!!

A Public Notice from the Stewart Title Guaranty Company Claims Department 

Additional Housekeeping Information

Because of recent opinions expressed by the Texas 
Insurance Department concerning rebates, legal credit 
is available only to attorneys who own title agencies, 
are employed by a title insurance agent or a Stewart 
entity. Fee attorneys who have an Escrow Officer 
license may also obtain CLE credit. We welcome any 
other lawyers to listen, but cannot provide continuing 
education credit to you. If you are claiming legal 
credit for this web conference, please provide in your 
email to Ken Wrider which category you are in. We 
regret any inconvenience but we must take 
reasonable steps to protect us and you from 
enforcement actions by the Insurance Department. 

THANK YOU!
For Escrow Officer Credit please email password and 
attendees names to ken.wrider@stewart.com for your 
certificate (Please do this as soon as possible).  Attorneys
email bar card number to Ken Wrider for CLE credit.
Next Texas TIPS Online Webinar is December 15, 2011 and 
the topic is “TDI Update”.  The presenter scheduled for this 
topic is John Rothermel.
Questions/Comments?  Email fred.schraub@stewart.com
Visit www.stewarttexas.com for previous presentation 
materials.


