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For Escrow Officer Credit please email 
password and attendees names as you 
wish them on the certificate to: 
ken.wrider@stewart.com Please include 
Presentation Name and password

Attorneys e-mail bar card number to Ken 
Wrider for CLE credit.

Additional Housekeeping Information
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Additional Housekeeping Information

Because of recent opinions expressed by the Texas 
Insurance Department concerning rebates, legal 
credit is available only to attorneys who own title 
agencies, are employed by a title insurance agent or 
a Stewart entity. Fee attorneys who have an Escrow 
Officer license may also obtain CLE credit. We 
welcome any other lawyers to listen, but cannot 
provide continuing education credit to you. If you 
are claiming legal credit for this web conference, 
please provide in your email to Ken Wrider which 
category you are in. We regret any inconvenience 
but we must take reasonable steps to protect us and 
you from enforcement actions by the Insurance 
Department.
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2011 End of Year Report

Clearly, the most significant change, 
because it affects all the other items, is the 
appointment of a new Commissioner of 
Insurance.
Gov. Rick Perry appointed Eleanor Kitzman
of Austin as State Commissioner of 
Insurance, effective August 15, 2011, for a 
term to expire February 1, 2013. 

5

Commissioner (p.2)

Kitzman is the outgoing executive director of the 
South Carolina Budget and Control Board, and is 
past director of the South Carolina Department of 
Insurance.  She is also a former clerk for the Texas 
Supreme Court, and a past associate at Akin, Gump, 
Strauss and Feld.  She is a member of the State Bar 
of Texas and South Carolina Bar Association.
Kitzman received a bachelor's degree from the 
University of Houston and a law degree from South 
Texas College of Law.

6

Commissioner (p.3)

Commissioner Kitzman has undertaken  a 
reorganization of the Insurance Department 
reporting network
– Bringing in some new faces and changing up the 

line of reporting.
– Rob Carter and his title staff remain in place with 

their reporting line changed only by the insertion 
of an intermediate executive above Rob’s 
immediate boss.  We expect no significant 
change in our relationship with the title division
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Commissioner (p.4)

There have been some changes at the 
enforcement division with a new senior 
executive overseeing them and a new 
counsel overseeing title matters.
– All too new to foresee what changes in approach 

and attitude the division may now have.

8

Commissioner (p.5)

Initial contacts with the commissioner and 
reports from the department indicate that she 
is not leery of making decisions and that, 
good or bad; right or wrong, we can expect 
decisions from her in a much more timely 
manner than the last 2 commissioners.

9

New General Counsel

Long time General Counsel Gene Jarmon is 
retiring.
– While not a friend of the title industry, Mr. Jarmon

was usually accessible and could be worked with.  
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Legislative Mandates

Hot on the heels of a new commissioner who 
will be the person responding to new 
legislative mandates comes the matters 
passed by the 2009 and 2011 Legislatures. 
– Each of these sessions, the title industry 

encouraged the Legislature to pass laws 
instructing the department on proper deportment 
and behavior towards the industry.

11

Legislative Matters (p.2)

Sec. 2501.009 allows the department to accept gifts, 
grants, and donations to enable employees of the 
department to participate in educational events, and 
for other educational purposes related to title 
insurance.  The commissioner may adopt rules 
related to the acceptance of gifts, grants, and 
donations as described in Subsection (a).
This section allows TDI employees to attend 
industry functions without having to pay.

12

Legislative Matters (p.3)

Section 2502.055(a), Insurance Code, is amended to read as 
follows:
a) The activities described in this section are not 

rebates. Nothing in this subchapter prohibits a title 
insurance company or a title insurance agent from: 
(1) engaging in [legal] promotional and educational 

activities that are not conditioned on the referral of 
title insurance business and not prohibited by 
Subchapter B, Chapter 541; . . .

(5) providing continuing education courses at market rates, 
regardless of whether participants receive credit
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Legislative Matters (p.4)

This section corrects a TDI interpretation that 
providing continuing education courses and other 
promotional activities were ipso facto illegal if 
addressed by P-53. Now, unless an activity is 
expressly prohibited by the general insurance code 
section dealing with unfair methods of competition 
and unfair or deceptive practices, it is allowed. It 
should be noted that Section 541.082 does not 
expressly mention title insurance companies or 
agents, but since the law now references that 
section, it does apply.

14

Legislative Matters (p.5)

Section 2651.007, Insurance Code, is amended by adding 
Subsections (d), (e), (f), and (g). This section deals with a practice by 
the department of not promptly responding to a renewal application for 
an agency license. The law now provides that the TDI has 20 
business days after a renewal application is filed to inform the
applicant that the application is incomplete. Once corrections are 
made, the TDI has 5 business days in which to agree that the 
application is complete. 30 business after the license is complete, the 
application is deemed renewed unless the TDI provides written notice 
stating a factual basis why the application is not approved.
What you should do: Work with your ASM and our licensing 
specialist in Austin to make sure your renewal application is 
complete. Promptly answer any TDI inquiries. Keep careful track of 
the business days.

15

Legislative Matters (p.6)

Sec. 2651.3015. PROHIBITED GROUNDS FOR 
REJECTION, DELAY, OR DENIAL.
(a) Except as provided by Subsection (b) or (c), the 

department may not reject, delay, or deny a notice 
of appointment under Section 2651.009 based 
wholly or partly on a pending department audit or 
complaint investigation or a pending disciplinary 
action against a title insurance agent or appointing 
title insurance company that has not been finally 
closed or resolved by a final order issued by the 
commissioner on or before the date on which the 
notice is received by the department.
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Legislative Matters (p.7)

New Sec. 2651.303. NOTICE OF DISCIPLINARY OR ENFORCEMENT 
ACTION; AUTOMATIC DISMISSAL. This section requires the TDI to 
promptly provide notice to a title insurance agent that TDI intends to 
prosecute an enforcement action. Failure to do so will cause the 
enforcement action to be automatically dismissed. The department shall 
notify a license holder in writing of a disciplinary or enforcement action 
against the license holder not later than the 30th business day after the 
date the department assigns a file number to the action except in the case 
of a criminal complaint or determination of on-going fraud.
A disciplinary or enforcement action is automatically dismissed with 
prejudice, unless the department serves a notice of hearing on the license 
holder not later than the 60th business day after the date the department 
receives a hearing request from the license holder. The department may 
provide information about an enforcement action, including a copy of a 
notice issued under this section, to each title insurance company with 
which a title insurance agent has, or proposes to obtain, an appointment.

17

Rate Hearing Issues:

The title insurance industry has been 
concerned for some time about the cost of 
rate hearings as well as lack of timely 
decisions, overly aggressive use of 
discovery, quality of information gathered as 
part of the statistical plan and frequency of 
the hearings (including who can request a 
hearing). Accordingly, Section 11 of the bill 
addresses these concerns.

18

Rate Hearing Issues (p.2)

A rate hearing must be called at the request of:
(1) a title insurance company;
(2) an association composed of at least 50 percent 

of the number of title insurance agents and title 
insurance companies licensed or authorized by 
the department;

(3) an association composed of at least 20 percent 
of the number of title insurance agents licensed 
or authorized by the department; or

(4) the office of public insurance counsel
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Rate Hearing Issues (p.3)

Once the commissioner receives a request to 
call a hearing, a number of deadlines kick in:
– 30 days to call the hearing.
– 60 days before any data is required
– 120 days to start the hearing
– 30 days after the hearing ends to close the hearing

(150 days after the call)
– 60 days for the commissioner to render a decision.

20

Rate Hearing Issues (p.4)

In order to insure prompt compliance with these 
deadlines, the bill also provides:

– A party may petition a district court in Travis County to enter an 
order requiring the Commissioner to comply with the deadlines 
described by this section if the commissioner fails to meet a 
date requirement. Subject to Subsection (m), if the 
commissioner fails to comply with the requirements under 
Subsection (g) or (h)(6), a combination of at least three 
associations, persons, or entities listed in Subsection (b) may 
jointly petition a district court of Travis County to adopt a rate 
based on the record made in the hearing before the 
commissioner under this section.

21

Rate Hearing Issues (p.5)

Finally, as regards rate hearings, the bill 
changes the biennial hearing to a periodic 
hearing subject to call by one of the parties 
discussed above or every 5 years, whichever is 
sooner. The cost of rate hearings to the 
industry as well as the State of Texas should be 
greatly reduced although a rate hearing is 
available should economic conditions warrant 
one.
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Solvency

HB 2604 Solvency Deposits Effective date: June 17, 2011
As you will recall, the 2009 Legislature passed sweeping changes
requiring title insurance agents to prove their solvency. One 
feature of that law was to allow agents to build capital over time or 
to buy a surety bond. An affordable market for a surety bond has 
been difficult to make. Accordingly, the 2011 Legislature has 
amended Section 2651.012(a)(2), Insurance Code to allow for 
money to be placed in a solvency account. The solvency account 
must be in a federally insured institution located in Texas, in an 
account accessible only by the department under order by the 
commissioner and subject to the same audit as all other agency 
accounts.

23

Solvency (p.2)

The solvency account must be funded with a minimum deposit 
in the amount for each policy of title insurance issued by the 
agent that is equal to the greater of $5 or one percent of the 
agent's portion of the retained premium received by the agent 
rounded to the nearest whole dollar. Deposits to the account 
must be made at least quarterly and must be made from and 
based on the agent's portion of retained premiums collected 
during the calendar quarter during which premiums were 
collected.
Interest remains in the account until solvency limits are 
reached. Thereafter, interest may be paid to the agent or direct 
operation.

24

Solvency (p.3)

What you should do: Determine whether you prefer to build cash 
assets within your company, obtain a bond or build the solvency 
account allowed by this bill. You should seek counsel from your 
financial advisor as to the best method for you given your particular 
situation. We expect the commissioner to conduct a hearing and 
implement this procedure fairly soon.
If you decide to open a solvency account, it must be in a federally 
insured institution. Work with your bank to determine the best way 
to name the account so that you have access to the balance and 
activity information (for you and your auditor) but which limits
access to only the commissioner.
We would expect that escrow accounting systems will be modified 
to create the amount of required deposit for each policy. ($10 for a 
simultaneous issued file)
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Reinsurance

Reinsurance: This section of the bill (Sec. 
2551.305, Ins. Code) allows a Texas licensed 
title insurance company to purchase 
reinsurance from a title insurer not admitted in 
Texas, as long as the reinsurer has at least $25 
million in assets and the ceding company 
provides the TDI with 30 days advance notice 
of its intent to cede to the non-admitted 
company.

26

Creditors Rights

Creditor’s Rights: This section of the bill (a floor amendment to SB 
322 incorporating SB 775 which also passed) adds a new section 
adding Section 2502.006 providing that the Texas Insurance 
Commissioner can prohibit any title insurance company licensed in 
Texas from providing creditor’s rights coverage anywhere unless 
required by the law of that state. The reason that the commissioner 
has this power is that creditor’s rights coverage could affect the 
solvency of a title insurer licensed in Texas and other states. The 
Texas Title Insurance Guaranty Association would have liability 
to Texas policyholders should the underwriter fail because of this 
extra-hazardous coverage.
Note: Texas has never allowed creditor’s rights endorsements.

NOTE: STG has filed several amendments to endorsements to 
include a creditors rights exclusion to match the ALTA language.
Will provide clarification that Texas endorsement forms do not 
provide creditors rights coverage.

27

Contract Examiners

SB 1229 Contract Examiners Effective date: May 28, 2011
A number of states have engaged firms to which the state insurance department has 
outsourced market conduct examinations. It is our belief that these firms have in 
some cases created the market for their services and examined the same 
companies and their subsidiaries over many of the same activities and the same 
documentation several times. The contract examiners are paid by the company 
being examined with no controls over what is examined, how many times or the 
types of expenses being incurred. The Texas Insurance Code provides that before 
any contract examiners for any other state may examine a Texas domiciled insurer, 
the contract examiner must register with the Texas Insurance Department and 
provide information about the company and the individuals doing the examination. 
This bill amends several sections of the code (including Section 401.107) to add to 
the registration materials:
(6) an estimate of the examination costs to be charged to the insurer to be 

examined
(7) a copy of any contract between the person and the state regulatory body that 

initiated the examination and a letter authorizing the examination; and
(8) a list of the previous examinations conducted on the same insurer on behalf of 

any state within the last three years.
What you need to do: Nothing. This is an underwriter issue.
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Statistical Code Reporting Changes

Several months ago, TLTA staff discussed with the 
Title Division and Data Services Department at the 
Texas Department of Insurance (TDI) the need for 
updating the statistical code chart to reflect recent 
rule and form changes. As a result, TDI staff 
developed proposed changes to statistical code 
reporting for the Texas Title Insurance Statistical 
Plan.

29

Statistical Code Reporting Changes (p.2)

It is anticipated that these proposed 
amendments will be formally adopted at the 
2010 biennial hearing. In the meantime, the 
TLTA announcement advises that TDI Title 
Division Deputy Commissioner Rob Carter 
verified that the proposed changes can be 
used for statistical reporting compliance.

30

HB 4338 (2009 Legislature)

Effective January 1, 2014, all title plants must 
have an inception date of January 1, 1979. 
Starting January 1, 2010, all new plants have 
to begin January 1, 1979, but all existing 
plants have until 2014 to go back to 1979. 
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HB 4338 (2009 Legislature) (p.2)

The Texas Title Insurance Guaranty 
Association (TIGA) is given expanded 
powers to deal with impaired agents (those 
with escrow account shortages and those 
with financial difficulties). 
Note also that the TIGA Board reduced the 
guaranty fee to $2 effective January 1, 2012.

32

HB 4338 (2009 Legislature) (p.3)

Depending on the length of time an agent 
has been licensed and the size of the largest 
county in which the agent is licensed, agents 
have between 2 and 10 years to reach 
certain levels of capitalization.  Agents in 
counties with a population of less than 
10,000 are exempt, other than to provide a 
statement of solvency annually. 

33

HB 4338 (2009 Legislature) (p.4)

New agents must comply with enhanced educational and 
experience requirements.

5. Title Insurers and the TDI may exchange information 
concerning agent solvency issues in a confidential manner.

6. Agents must provide the TDI with a copy of their quarterly IRS 
withholding statement and proof of payment.

7. All premiums held in an escrow account for a division of 
premium, whether to the underwriter or another agent for title 
evidence, is held in trust for the person to whom the money is 
owed.  Separate accounts are not required. 
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HB 4338 (2009 Legislature) (p.5)

Files kept in offices or in storage must be made available to the 
underwriters of an agent and to TIGA for copying during normal business 
hours and for up to 60 days in case an agent fails.

9. TDI must furnish an agent with a copy of an audit report before it 
becomes final and give the agent 10 days to respond and give an 
agent at least 10 days notice of a mandatory meeting.

10. TDI financial information cannot be used in rate hearings.  TDI can 
subpoena information and conduct discovery to obtain financial 
information to be used in rate hearings.

11. The commissioner can conduct a hybrid rules and forms hearing as
needed.

35

HB 4338 (2009 Legislature) (p.6)

The commissioner must conduct a hearing to 
implement a number of these changes 

36

HB 4338 (2009 Legislature) (p.7)

Starting January 1, 2010, all new plants have to begin January 1, 1979, but all 
existing plants have until 2014 to go back to 1979.  This provision is designed to 
increase the assets that an agent who subscribes to or leases an interest in a joint 
plant has involved in their agency.  Making the plants cover a longer period of time 
will add value to the subscription or lease.  The 25-year plant is predicated in part on 
the application of the 25-year statute of limitations which cures many title defects. 
The advent of the mineral exception controversy heightened awareness of the need 
for standard title plants to cover a longer time.  Most of the existing joint plants have 
their origin a short time earlier than 1-1-1979, so this proposal is designed to cover 
the existing joint plants and gives any agent with a non-qualifying plant 5 years to 
come into compliance.  According to a recent TDI study, title plants with an effective 
date affected by a 1-1-79 date would be as follows:

– 1961-1980 277 - 25.67%; 1980 and later 31 - 2.87%. Of course only a small portion of the 
plants with an inception date of 1961-1980 are likely to be affected. Thus, there appear to 
be 31 plants most affected by this change:  less than 3% of title plants reported to TDI by 
title agents and direct operations.
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HB 4338 (2009 Legislature) (p.8)

Unless the commissioner establishes lesser amounts 
by rule, capital is required at the following levels:
(1) if the agent maintains its principal office in a county with a 

population of 10,000 or more but less than 50,000: $25,000;
(2) if the agent maintains its principal office in a county with a 

population of 50,000 or more but less than 200,000:  $50,000;
(3) if the agent maintains its principal office in a county with a 

population of 200,000 or more but less than one million: 
$100,000; and

(4) if the agent maintains its principal office in a county with a 
population of one million or more: $150,000.

c. An agent that maintains a principal office in more than one 
county must meet the asset standards for the largest county for 
which the agent will hold a license.

38

2010 RESPA Changes

Solution:  Many of the charges that used to be itemized on the 
settlement statement and will now be lumped together, can be shown 
"outside the column" on the new HUD settlement statement.  This 
allows the payees and the amounts to be identified on the settlement 
statement, as required by Texas law, but also allows the lump sum 
amount to appear.
Another issue is that it is not clear yet is how many lines on the new 
HUD can be used to show the "outside the column" charges.  If there is 
not enough room to show all of the charges on additional added lines, 
then an additional sheet may be attached as an addendum.  Items 
such as premium splits and guaranty fees will need to be shown.
It appears there are five main fees that need to be addressed:  escrow 
fees, attorney fees, pass through fees, guaranty fees, and premium 
splits.

39

2010 RESPA Changes (p.2)

Escrow fees:  The new RESPA regulations appear to require the 
title agent to show all fees related to handling the escrow funds 
and issuing the loan policy in one lump sum on line 1101.  If the 
escrow fee charged to the buyer or borrower is retained by the title 
agency, the amount of the fee is not required to be disclosed on
the HUD-1.
TDI auditors must be provided with information about exactly how
much was charged for the title policy and how much was charged 
for the escrow fee so they can verify that the rate rules were 
applied correctly.
If an escrow fee is charged to the seller, the fee should be shown 
in the Seller's column on line 1102.  If an escrow fee is charged to 
the borrower, the fee should be shown outside the column on line
1102 (and also shown inside the column as part of the lump sum 
on line 1101).
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2010 RESPA Changes (p.3)

Attorney fees (frequently listed as document preparation 
fees):  When a consumer is billed for attorney fees, 
however, that charge needs to be identified so that TDI 
auditors can compare the charged amount with the amount 
shown on the supporting invoice to check for overcharges.  
Attorney fees for document preparation charged to a 
borrower should be disclosed outside the borrower's column 
on a blank line in the 1100 series (1109 or higher).  Attorney 
fees for document preparation charged to a seller should be 
disclosed in the seller's column on a blank line in the 1100 
series (1109 or higher).

41

2010 RESPA Changes (p.4)

Pass through fees:  Since overcharging is not allowed on pass 
through expenses, all fees charged for pass through items must be 
clearly identified. As mentioned above, the new RESPA 
regulations appear to require the title agent to show all fees related 
to handling the settlement in one lump sum on line 1101.  As with 
the escrow fee, TDI auditors must be provided with information 
about exactly how much was charged for each pass through item, 
so they can verify that there was no overcharging.  Title agents
should remember that the Basic Manual has the following 
instruction regarding pass-through expenses: "...it should be 
determined that these charges are actual expenses or reasonable 
estimates of charges that must be made prior to closing and not 
arbitrary or uniformly charged amounts for these items on all 
closing statements."

42

2010 RESPA Changes (p.5)

Guaranty fees:  The policy guaranty fee for the loan 
policy will also have to be included in the lump sum 
total shown on 1101.  The policy guaranty fee on a loan 
policy should also be shown outside the column on a 
blank line in the 1100 series (1109 or higher).  The 
policy guaranty fee for an owner's policy is shown as 
part of the cost of policy on line 1103.  A separate 
disclosure, outside the column, must be made (required 
by Administrative Rule G-1), so TDI auditors can verify 
proper collection of the fee.
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2010 RESPA Changes (p.6)

Premium splits:  If a title agent is sharing a 
portion of the title insurance premium with an 
attorney or another title agency to pay for title 
services rendered, only the portion of the 
premium retained by the agent is shown 
outside the column on line 1107.  The portion 
paid to the attorney or other title agent should 
be shown outside the column on a blank line in 
the 1100 series (1109 or higher)."

44

Stewart Disclaimer

Stewart Title Guaranty Company is providing you with this 
information issued by the Texas Insurance Department to 
keep you advised of current information when using the new 
HUD-1 Settlement Statement.  While Stewart Title Guaranty 
Company has reviewed the positions taken, we do remind you 
that settlement services are outside the scope of our agency 
contract. Information, interpretations and views of Stewart 
Title Guaranty Company as to the new HUD-1 and new RESPA 
Rule are offered as a courtesy only and expressly do not 
constitute legal advice. You may or may not agree with or 
follow such views and interpretations.  You are advised to 
consult your own legal counsel in making all decisions 
regarding laws and regulations pertaining to escrow and 
closing matters.  See the box below for a more complete 
summary of our position.

45

STG Rule Hearing Pleadings

Conforming T-00 and P-58
Form T-00 contains item 5 reading as follows:
5.  Issue Type: Out-of-County (2) – Title Evidence 
from Texas Agent; Multi-County (1) – Title Evidence 
from Texas Agent; Best Evidence (0) – No Title 
Evidence from Texas Agent.  Procedural Rule P-58 
only contains in paragraph 7 two statuses, not the 3 
provided in the T-00 form.  The procedural rule 
needs to be conformed to the later amended T-00. 
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Severable Property

1. As used in this endorsement, "Severable Improvement" means property affixed to 
the Land on or after Date of Policy that by law does not constitute real property 
because: 

a. of its character and manner of attachment to the Land; and 

b. it can be severed from the Land without causing material damage to it or to 
the Land. 

2. In the event of a loss by reason of a defect, lien, encumbrance, or other matter 
covered by this Policy ("Defect"), the calculation of the loss shall include (but not to 
the extent that these items of loss are included in the valuation of the Title 
determined pursuant to Section 8 of the Conditions or any other endorsement to the 
Policy): 

a. the diminution in value of the Insured's interest in any Severable Improvement 
resulting from the Defect, reduced by the salvage value of the Severable 
Improvement; and 

b. the reasonable cost actually incurred by the Insured in connection with the 
removal or relocation of the Severable Improvement resulting from the Defect 
and the cost of transportation of that Severable Improvement for the initial one 
hundred miles incurred in connection with the relocation.

47

Severable Property (p.2)

3. This endorsement relates solely to the calculation of the Insured's loss 
resulting from a claim based on a defect, lien, encumbrance or other 
matter otherwise insured against by the Policy. This Policy does not insure 
against loss or damage (and the Company will not pay any costs, 
attorneys' fees or expenses) relating to: 
a. the attachment, perfection or priority of any security interest in 

the Severable Improvement; 

b. the vesting or ownership of title to or rights in any Severable 
Improvement; 

c. any defect in or lien or encumbrance on the title to any Severable 
Improvement; 

d. the determination of whether any specific property is real or 
personal in nature; or

e. removable items as opposed to Improvements

48

Severable Property (p.3)

From time to time Owners and Lenders are concerned whether 
items which are part of the security of a loan are actually real or 
personal property.  For example, some of the constituent parts 
of a petroleum refinery or other chemical plant or turbines used
in a wind farm may have substantial value but individually might
be removed without destruction of the entire project.  In such 
cases, title insurance currently is available only for the land 
value and the items which by law cannot be removed without 
damage to the improvements.  Thus causing exposure to the 
parties and diminished product to be sold by the title industry.
This endorsement addresses the concerns of both parties and 
industry.
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Severable Property (p.4)

The form does not insure that severable items are or 
are not real or personal property.  It does affect the 
measure of damages available if there are title defects 
that cause:

– the diminution in value of the Insured's interest in any 
Severable Improvement resulting from the Defect, reduced by 
the salvage value of the Severable Improvement; and 

– the reasonable cost actually incurred by the Insured in 
connection with the removal or relocation of the Severable 
Improvement resulting from the Defect and the cost of 
transportation of that Severable Improvement for the initial one
hundred miles incurred in connection with the relocation (this 
coverage is similar to the coverage in the leasehold 
endorsements already approved by the Commissioner).

50

Severable Property (p.5)

A reasonable concern could be raised that this endorsement used in Texas 
could cause title companies to be liable for the value of removable items as 
determined by the Whirlpool case and its progeny (First Nat'l Bank v. 
Whirlpool Corp., 517 S.W.2d 262 , 1974).  This case held that a supplier 
or subcontractor that furnished built-in kitchen appliances had a lien on the 
items rather than the real property and could assert such lien even after 
foreclosure of the construction lien on the property by removing the items.  
Texas courts have extended the items considered removables in numerous 
cases.  Many authorities stated in the 2011 Legislative Session that under 
current Texas law the issue of whether something is or is not removable is 
a fact issue not a legal issue.  Dealing with the determination of removable 
items  is not the intent of this endorsement and for this reason the ALTA 
form has been modified to expressly disclaim liability for removable items 
as that is a uniquely Texas issue.

51

Severable Property (p.6)

R-__ PREMIUM FOR Severable Improvements Endorsement
When the Severable Improvements Endorsement (T-__)  is issued with a Mortgagee 
Policy of Title Insurance (T-2) or Owner Policy (T-1) in accordance with Rule P-___ the 
premium for the Severable Improvements Endorsement (T-__ ) shall be $100 for each 
policy.

Justification:  This endorsement is available only for non-residential transactions.  The 
closer or title examiner will need to review a listing of the items that the owner and 
lender want covered and will have to determine that the items are or are not severable 
and are or are not removable items.  The closer or examiner will have to have a 
familiarity with the basic case law defining removables and perhaps discuss the fact 
issues with the lender, owner and their counsels and potentially except to removable 
items.  It is anticipated that the determination would take approximately 1 hour.  
Additionally, there is the cost of production of the product and accounting, therefore as 
well as payment for the underwriting risk. 
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Justification for Proposed P-rule

This endorsement is available for both Loan Policies and Owner’s Policies to assure 
owners and lenders that they have full coverage for the policy amount if the event of 
a loss under the policy.  The Company is not responsible for determining or 
defending against:  a. the attachment, perfection or priority of any security interest in 
the Severable Improvement; b. the vesting or ownership of title to or rights in any 
Severable Improvement;  c. any defect in or lien or encumbrance on the title to any 
Severable Improvement; d. the determination of whether any specific property is real 
or personal in nature; or e.  removable items as opposed to Improvements.  The 
Company is liable for a. the diminution in value of the Insured's interest in any 
Severable Improvement resulting from the Defect, reduced by:  a. the salvage value 
of the Severable Improvement; and b. the reasonable cost actually incurred by the 
Insured in connection with the removal or relocation of the Severable Improvement 
resulting from the Defect and the cost of transportation of that Severable 
Improvement for the initial one hundred miles incurred in connection with the 
relocation.  This risk is justifiable since it is the title defect that causes the loss, not 
whether the item is real or personal property.  If an item appears to be a removable, 
exception to such item can be taken.
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Fairway Endorsement

P-57. ADDITIONAL INSURED ENDORSEMENT (T-26)
A. Living Trust, Acquisition of interest under existing agreement, family partnership or family corporation
A Company may issue its Additional Insured Endorsement (T-26) on or after the date that Rate Rule R-33 
is effective to an Owner Policy by naming a person as an additional insured in the endorsement, if (1) its 
underwriting requirements are met, (2) it is paid the premium, if any, prescribed in Rate Rule R-33, and (3) 
the additional insured is (a) the trustee or successor trustee of a Living Trust to whom the insured 
transfers the title after Policy Date, and/or the beneficiaries of the Living Trust, or (b) any partner, member 
or stockholder that acquires the interests of the other owners of the insured in accordance with the terms 
and provisions of a written agreement in effect at Date of Policy, or (c) a family partnership or family 
corporation solely composed of or owned by members of the insured's family and the insured. Any matter 
covered in the Additional Insured Endorsement (T-26) may be insured only by the use of this 
endorsement.
B. LIMITED LIABILITY COMPANY
A Company may add to the Additional Insured Endorsement (T-26) to an owner’s policy of title insurance , 
when (1) its underwriting requirements are met, and (2) it is paid the premium, if any, prescribed in Rate 
Rule R-33, the following language when requested by a limited liability company that is the insured in the 
policy to which the endorsement is to be added, when there will be a transfer(s) of all or any part of the 
limited liability company members' interests in the insured to any transferee(s), or (ii) the withdrawal(s) of 
one or more of the members from the limited liability company, or (iii) the addition(s) of one or more 
persons or entities as members of the limited liability company. The Company may insure that such 
actions do not cause a dissolution  or termination of the limited liability company.
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Fairway Endorsement (p.2)

Language that may be added:
[ ] Optional Coverage for Limited Liability Companies: [if box is checked]
The Company hereby agrees that, notwithstanding anything to the contrary contained in this 
policy, in the event of loss or damage insured under this policy, the Company shall not deny 
liability under this policy or raise a defense to any claim made under this policy solely on the 
ground that, after the Date of Policy, a dissolution or termination of the limited liability company 
has occurred or a new limited liability company or other entity has been created by reason of 
any one or more:

(i) transfer(s) of all or any part of the limited liability company members' interests in the insured 
to any transferee(s),
(ii) withdrawal(s) of one or more of the members from the limited liability company, or
(iii) addition(s) of one or more persons or entities as members of the limited liability company;

provided that the insured limited liability company remains the record title holder and no new 
limited liability company is explicitly formed.

The Company reserves all of its rights and defenses under this policy which the Company would 
have had against the named insured or its constituent members before or after any withdrawal, 
transfer or substitution.
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Fairway Endorsement (p.3)

R-33 PREMIUM FOR ADDITIONAL 
INSURED ENDORSEMENT (T-26).
When the Additional Insured Endorsement 
(T-26) is issued with an Owner Policy in 
accordance with Rule P-57, the premium for 
the Additional Insured Endorsement (T-26) 
shall be 10% of the Basic Rate for each 
policy provided that the minimum premium 
shall be not less than $25.00.

56

Fairway Endorsement (p.4)

Justification:
The Fairway Endorsement ("Fairway") for an owner's policy of title 
insurance was developed in the early 1990s to address customers'
concerns that a title insurance company would apply the holding in 
Fairway Development Company v. Title Insurance Company of 
Minnesota5 to owner's policies issued to limited liability companies.  
In the Fairway case, a federal district court in Ohio, applying that state's 
uniform partnership law, held that the assignment of partnership interests 
from two partners to the remaining partner and a new, third-party 
purchaser resulted in the termination of the title insured partnership and 
the creation of a "new" partnership, which "new" partnership lacked the 
standing to bring an action under the title policy issued to the original 
partnership. The endorsement provided, in effect, that the transfer of an 
interest in an Insured under an owner's policy would not be deemed to 
create a new entity, not entitled to the benefits of the policy.
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Fairway Endorsement (p.5)

The 2006 ALTA owner's policy, subsequently adopted 
in Texas, added to the definition of the "Insured" 
successors by "reorganization."  An "Insured" is 
defined, in part, to include "successors to an Insured by 
dissolution, merger, consolidation, distribution, or 
reorganization."   Nevertheless, Companies are 
requested from time to time to provide such coverage, 
and no form of the coverage is currently available in 
Texas.  
This proposal would allow as an optional coverage the 
inclusion of Fairway language to the existing Additional 
Insured Endorsement T-26. 
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Fairway Endorsement (p.6)

The issuing office would be required by sound underwriting practices to review the 
Limited Liability Agreement to determine that there is no contravening language that 
could cause the LLC to be terminated or wound up simply because there is or will 
be a partial change in the ownership of the LLC.  It is estimated that it would entail 
approximately 45 minutes to review such document.
It is considered highly unlikely that a company would be called upon to issue a T-26 
where there is both a LLC with certain interests being changed and there being (1) 
a trustee or successor trustee of a Living Trust to whom the insured transfers title, 
or the beneficiaries of the Living Trust, or (2) a partner, member or stockholder that 
acquires interests of the other owners of the insured pursuant to an agreement in 
effect at Date of Policy, or (3) a family partnership or corporation composed of the 
insured and family members.  This new Endorsement may be issued Owner 
Policies covering residential real property, farmland, commercial land or any other 
type of land.  The optional language would be available even if there were no 
existing agreement at the date of policy.
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Fairway Endorsement (p.7)

A company may add the additional language 
as an additional checkbox in a printed form 
of promulgated T-26 or it may add such 
language to an electronically produced form 
T-26 at the option of the Company. 

60

Additional STG Matters

Many of the forms still use the denomination 
of Mortgagee Policy. 
We are suggesting that they all be changed 
to reflect the actual name of the policy be 
referenced or amended as the Loan Policy.
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EPA for Commercial Loans

(Endorsement Form T-36.1: Commercial 
Environmental Protection Lien)
Justification:  This endorsement is the ALTA 
Endorsement 8.2-06.  In commercial loan 
transactions in other jurisdictions, an ALTA 8.2-
06 Endorsement is commonly requested and 
issued. 
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Utility Access Endorsement

Justification:  Owners and Lenders are 
rightfully concerned whether buildings have 
access to utilities, as without utilities, the 
buildings have a greatly diminished value.  This 
endorsement provides coverage if such 
buildings do not have actual access to the utility 
services listed and checked in the 
endorsement.  This endorsement is limited in 
applicability to situations where the 
improvements have already been built or are 
under construction and can be shown on a 
survey of the property.
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Utility Access Form

The Company insures against actual loss or damage sustained by the Insured 
by reason of the lack of a right of access as of the Policy Date to the following 
utilities or services:  [CHECK ALL THAT APPLY]

Water service Natural gas service      Telephone service
Electrical power service     Sanitary sewer      Storm water drainage 

[ ] [ ________]  
[ ]

either over, under or upon rights-of-way or easements for the benefit of the 
Land because of:  
(1) a gap or gore between the boundaries of the Land and the rights-of-

way or easements; 
(2) a gap between the boundaries of the rights-of-way or easements; or 
(3) a termination by a grantor, or its successor, of the rights-of-way or 

easements.
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Utility Access

Rate Rule 
R-30.1 PREMIUM FOR ACCESS ENDORSEMENT (T-23.1).
When the Access Endorsement (T-23.1) is issued with a Mortgagee Policy of Title 
Insurance (T-2) or Owner Policy (T-1) in accordance with Rule P-54, the premium for the 
Access Endorsement (T-23) shall be $100 for each policy.
Justification:  The premium for this endorsement, which is an additional form of access 
endorsement, requires much of the same work to produce.  An examiner will have to 
review the documents creating easements or service lines to determine that they  (i) were 
executed with proper formalities by the appropriate parties, (ii) have not expired by their 
terms, and (iii) are not affected (or if they are affected take proper exception to) prior liens 
or encumbrances.  Additionally the examiner will need to review a survey to see that the 
building or structure is in place or under construction and review a statement by the utility 
or other knowledgeable third party that the service provided to the building or structure is 
in place or imminently available upon completion of the building or that there are no gaps 
or gores.  
Such review would be anticipated to take approximately 1 hour based on discussion with 
an examiner familiar with the time and effort required to do the matters discussed in this 
justification.  Additionally, there is the cost of production of the product and accounting 
therefore as well as payment for the underwriting risk.
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T-19 Series

1. The existence, at Date of Policy, of any of the following unless 
expressly excepted in Schedule B:
a. Present violations on the Land of any enforceable covenants, 

conditions, or restrictions, or any existing improvements on the Land 
that violate any building setback lines shown on a plat of subdivision 
recorded or filed ;in the Public Records.

b. [Any instrument referred to in Schedule B as containing covenants, 
conditions, or restrictions on the Land that, in addition, (i) establishes 
an easement on the Land, (ii) provides for an ;option to purchase, a 
right of first refusal, or the prior approval of a future purchaser or 
occupant; or (iii) provides a right of reentry, possibility of reverter, or 
right of forfeiture because of violations on the Land of any 
enforceable covenants, conditions, or restrictions. {italics are
DELETED]

Justification: Identification of the terms of a covenant, condition, or 
restrictions should be satisfied by reference to the recorded document.  
This endorsement separately insures against current violations in 
paragraph 1.a. 
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TLTA Filings

Expect TLTA filings to cover:
– P-53 modifications to deal with deletion of “legal”

as modifier for actions that are not rebates
Results of the Independence Title appeal of ALJ ruling 
on property profile books

– Trial court to TDI:  you must show an actual connection 
between a rebate and a title order

– Rules for education of new agents
– Solvency acquisition schedule
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Hearing High Points

Hopefully, this hearing will be the first to 
implement the new hybrid model of rate, rule 
and form combined.
Hopefully, the order will be issued in strict 
conformity with the new time frames 
established in new legislation
Hopefully, the Commissioner will personally 
conduct the hearing and learn about the title 
industry from the industry.
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Hearing High Points (p.2)

Hopefully, the only parties to the hearing will 
be parties with an actual interest in the 
outcome of the hearing.
– Industry, TDI Staff, and OPIC
– Not distractions

Hopefully, the results and order can be 
negotiated without a protract hearing.  
Saving everyone time and money and 
reaching a prompt conclusion.
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Stay Tuned

We will be providing bulletins as and when 
changes are implemented
We will post breaking news on 
www.stewarttexas.com
We will have web conferences to provide you 
will guidelines as the situation calls for.
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Final Note

We began these web conferences in 2006.
– We averaged 28 attendees for the 6 we held.

In 2011, we have held 12 conferences for 12 hours 
of escrow officer credit with an average attendance 
of nearly 300 attendees each webinar.
We appreciate providing all of your continuing TDI 
education credits needed and will continue this 
program next year.

– The new schedule is now available on 
www.stewarttexas.com.
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For Escrow Officer Credit please email 
password and attendees names as you 
wish them on the certificate to: 
ken.wrider@stewart.com Please include 
Presentation Name and password

Attorneys e-mail bar card number to Ken 
Wrider for CLE credit.

Additional Housekeeping Information


