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Note:  PowerPoint and audio for the Nov. 15, 
2012, R-5 “Rewind” Codes & Rules Defined  
webinar is now available on our website.  
For Escrow Officer Credit please email 
password and attendees names to 
ken.wrider@stewart.com for certificates 
(please do this as soon as possible and 
make sure the correct spelling of the name(s) 
is included as to how it should appear on the 
certificate).  Attorneys e-mail bar card 
number to Ken Wrider for CLE credit.
Send to your training administrator if 
applicable.
We are now recording!

ADDITIONAL HOUSEKEEPING INFORMATION

Because of recent opinions expressed by the Texas 
Insurance Department concerning rebates, legal credit is 
available only to attorneys who own title agencies which 
are Stewart Title Guaranty Agents, are employed by a 
title insurance agent licensed with Stewart Title 
Guaranty, or a Stewart entity. Fee attorneys who have 
an Escrow Officer license through a Stewart Title Agent 
or entity may also obtain CLE credit. We welcome any 
other lawyers to listen, but cannot provide continuing 
education credit to you. If you are claiming legal credit 
for this web conference, please provide in your email to 
Ken Wrider which category you are in. We regret any 
inconvenience but we must take reasonable steps to 
protect us and you from enforcement actions by the 
Texas Insurance Department.



WHAT TO DO WHEN YOU 
FIND FRAUD:

BEFORE, DURING, AFTER USING 
REAL EXAMPLES

John Rothermel
Stewart Title Guaranty Company

December 20, 2012

WHAT IS THIS WEBINAR ABOUT?

(We had an agent that had fraudulent cashier’s 
checks and it was a mess-no one knew what they 
were doing.)

Learning Objective: This course will review 
counterfeit checks, the need to reconcile bank 
accounts under the UCC, using tax information to 
spot imposters; not allowing documents to be 
signed and notarized outside of a title company 
and other problems leading to claims.  Discussion 
will be had also as to mortgage fraud and how to 
avoid it.

WHY DO WE CARE ABOUT FRAUD?

Let’s start with the basic principle that we 
care about fraud not just because we are 
good citizens and that’s how good citizens 
behave but rather from a purely practical 
point:

We handle billions of dollars of OTHER 
PEOPLE’S MONEY and documents every 
year and it is our job to handle them properly 
and safely.



WE ARE FIDUCIARIES 

When we settle a transaction, we become 
a fiduciary to the transaction.  We are an 
innocent stakeholder as long as we 
properly safeguard the funds and the 
documents (and privacy) of the parties to 
the transaction.
We owe a duty of trust and honesty to the 
parties.  In return, we are protected from 
any allegations that we are a party to the 
contract.

WE ARE FIDUCIARIES

Why are we called stakeholders?

The answer is found in many classic 
Western Movies.

WHY DOES TDI AUDIT OUR 
ESCROW ACCOUNTS

TDI does not regulate escrow fees.  Settlement 
is not part of the title insurance process (search 
and exam, closing the transaction and policy 
issuance and coverage).   Escrow and 
settlement are essentially the same thing.  The 
fact that TDI doesn’t regulate escrow fees is the 
main reason that competitors can have NO 
discussion about the amount of such fees or 
when and how to charge escrow fees.



Discussing matters that are not regulated by the 
state or federal government can be an antitrust 
activity which carries significant criminal penalties 
including large fines and up to 10 years in federal 
prison per offense.
Don’t do it.  If you are in a meeting where 
competitors are present and the issue comes up, 
warn folks to stop and if they persist, leave the 
room and make a note on your calendar what 
happened and what you did.  Don’t return until the 
discussion has ceased. Rinse and repeat if the 
topic comes up again.  

WHY DOES TDI AUDIT OUR 
ESCROW ACCOUNTS

WHY DOES TDI AUDIT OUR 
ESCROW ACCOUNTS?

TDI audits escrow accounts to provide 
assurance to the public that title companies 
licensed by the TDI are worthy of the public trust 
and comply with minimum escrow standards 
establish by the TDI after consultation with 
accountants and others.  
The minimum escrow standards are found in the 
TDI Basic Manual (in book form or on line with 
TDI or TLTA).

MINIMUM ESCROW STANDARDS
1. A monthly escrow trial balance for each individual escrow bank 

account must be prepared which, at a minimum, lists all open 
escrow balances. Each month's escrow trial balance must be 
completed no later than the end of next month.

2. A three-way reconciliation of bank balance, book balance and 
escrow trial balance for each individual escrow bank account 
shall be performed monthly. Each three-way reconciliation must 
be completed within forty-five (45) days from the closing date of 
the bank statement of the account.

3. Each reconciliation should be approved by a manager or 
supervisor. If this is not possible or practical, each reconciliation 
shall be reviewed by another employee.

4. Each reconciliation should be prepared by someone not 
associated with the receipt and disbursement function. Where 
size does not permit this, each reconciliation shall be reviewed by 
the manager or owner.



MINIMUM ESCROW STANDARDS

5. Two signatures are required on all escrow checks, but this 
requirement is waived if the escrow agent has four or fewer 
employees. Only one signature must be that of a licensed escrow 
officer, but this requirement is waived if the escrow agent is a
sole proprietorship or partnership and the owner or individual 
partner signs the escrow checks.

6. Company records must include copies of all checks, deposit 
slips, and receipt items.

MINIMUM ESCROW STANDARDS

A) The investment account must be styled in the name of the 
owner/beneficiary of the escrow funds, with the escrow agent 
named as trustee or escrow agent.

B) The escrow agent must receive written instructions from the 
owner/beneficiary of the escrow funds to open an investment 
account. Such written instructions must be maintained in the 
escrow agent's records.

C) The Tax Identification number used to open the interest-
bearing escrow account must be that of the 
owner/beneficiary of the funds, not that of the escrow agent.

D) The interest-bearing escrow account must be included in a 
control ledger or record identifying all interest-bearing 
accounts. The interest must be posted within seven business 
days after receipt of the statement or other documentation 
reporting the interest accrued.

MINIMUM ESCROW STANDARDS

8. Each guaranty file must be assigned a unique number. 
Name identification is not acceptable.

9. All accounts must be styled as "Escrow" or "Trust". 
"Escrow account" "trust account" must appear on the 
bank statement, the signed bank agreement, 
disbursement checks and deposit tickets.

10. Accounts open for longer than six months should 
be thoroughly investigated. Disbursements from 
these accounts should not be allowed without 
management approval (keeps old money from being 
stolen).

11. Voided checks should have their signature blocks 
removed or otherwise rendered ineffective (Helps 
prevent counterfeiters from access to signature 
blocks).



MINIMUM ESCROW STANDARDS
12. Management approval should be required for any transfers of 

funds between guaranty files or escrow accounts and 
transfers between guaranty files must be documented in both 
files.  (keeps employees from opening accounts that are not 
under management control and subject to audit)

13. If after the escrow agent has received and deposited an 
earnest money check, and the check is returned to the 
escrow agent by a financial institution due to insufficient 
funds, the escrow agent shall notify the seller by written 
notice deposited in the mail and addressed to the seller's 
address as shown in the escrow agent's file relating to the 
transaction within seven business days after the returned 
check is received by the escrow agent unless the check is 
replaced by collected funds within the seven-day time period. 
The escrow agent shall retain copies of written notices.  
(Protects other people’s money from being used to cover 
float)

14. All escrow checks and deposit tickets must display related 
guaranty file numbers directly on the document to provide a 
clear and direct connection between the document and 
related guaranty file.

MINIMUM ESCROW STANDARDS
15. Each guaranty file must contain a complete, current disbursement 

sheet which lists the date, source and type of all receipts; date, 
check number, item description, payee and amount of all checks; 
date, amount and type of any other disbursements (i.e.: outgoing
wire-transfers) and any remaining balance. Voided checks which 
have been canceled where funds have been credited back to the 
account shall be shown on the disbursement sheet. ( Makes sure 
that only those bills payable to people in the transaction get paid)

16. Invoices substantiating or sufficient evidence to support all 
disbursements shall be kept in the guaranty files.

17. Reimbursement of all escrow receivables and other escrow 
shortages shall be made by the appropriate party(ies) or from the 
escrow agent's operating account within forty-five (45) days from 
the closing date of the bank statement of the account which reflects 
therein the transaction(s) creating the escrow receivable(s) or 
shortage(s).

18. If a settlement statement requires changes, a new statement must
be prepared or pen-and-ink changes must be initialed by all parties 
affected by the changes, or sufficient evidence to support the 
changes must be maintained in the guaranty file.  A copy of the 
revised, final settlement statement must be provided to the lender 
and borrower.

MINIMUM ESCROW STANDARDS

19. A signed, pre-numbered receipt must be issued for any 
escrow funds received in cash.

20. If a bank does not return actual canceled checks with bank 
statements, then copies of all checks must be available in 
agency records, or the agency must obtain a signed 
acknowledgement from the bank that they will be provided 
upon request, and must meet the following criteria:

A) The copies of checks must be clearly legible.
B) There must be a copy of both sides of every check so that 

endorsements can be verified; and
C) It must be unmistakable which front and back images 

belong together. (crucial to protect against counterfeit 
checks)



MINIMUM ESCROW STANDARDS
21. All escrow or trust accounts maintained by licensed Texas 

title insurance companies, title insurance agents or direct 
operations shall be in financial institutions or branches of 
financial institutions located within the geographic bounds of 
the State of Texas.

22. If an escrow agent as defined herein detects a defalcation 
regarding its trust or escrow funds, the agent must file the 
following notice with the Title Division Examinations Section 
of the Department within forty-five (45) days of the end of the 
month in which the defalcation is believed to have occurred: 
"We have detected circumstances regarding our escrow or 
trust funds that may warrant an investigation by the Title 
Division of the Department. The amount of funds involved is 
believed to be $____________." If the agent comes into 
possession of an indictment or conviction concerning the 
defalcation, a copy of that document should be forwarded to 
the Department within 10 business days of the date the agent 
comes into possession of same (This standard is important 
to be a stakeholder and provides TDI with information 
necessary to protect funds of the public and to assure that 
the agent remains solvent and able to cover any stolen 
money).

COUNTERFEIT CHECKS

Not a terribly common problem but a terrible 
problem to have.
If a counterfeit check goes through your 
account undetected YOU own it and the 
money must be replaced BY YOU.
To avoid this problem:

Reconcile bank statements per regs
Don’t go more than 30 days without reconciling 
and telling bank about issues
Watermark random checks

COUNTERFEIT CHECKS

Reconciling bank statements
Allows you to find out of sequence check 
numbers
Allows you to find checks for altered 
amounts
Allows you to show to bank which in a 
timely manner puts the burden back on the 
bank and puts the money back in your 
account

UCC provides that if you notify the bank within 
30 days of a bank statement, you are 
protected.



COUNTERFEIT CHECKS

Benefit of watermarking random checks
Real life example from East Texas

I will explain what happened rather than 
write it here to avoid having the issue 
more readily available on line to help 
would be counterfeiters

WHO DO YOU CALL WHEN YOU 
SPOT THE COUNTERFEIT CHECK

BANK first and foremost
Local Police
Then most likely, you or the bank will need to 
get in touch with the US Secret Service.  That’s 
right the Secrete Service not the FBI 
investigates and searches for counterfeiters of 
both money and money substitutes (checks). 

A COUPLE OF COUNTERFEITER 
STORIES

1. Checks leaving the building (copied by title 
company employee’s boyfriend and sold on 
black market)

2. Reuse of copy of checks by title company 
(Terrell case)



AN ELABORATE AND VIRTUALLY 
UNSTOPPABLE SCAM

Again, although the counterfeiters and crooks 
know these stories, I will simply talk about a 
classic case in Dallas some years ago rather 
than publish the details

Involves alleged law firm and bogus 
contracts and the need to reconcile 
accounts promptly

WHAT ABOUT FORGERS

Turning from counterfeit checks, to real 
estate fraud by forgery and 
impersonation:

Don’t let documents to be signed by 3rd

parties leave your possession in the 
possession of one of the parties:

Couch releases
Granbury deed of trust acknowledgment

WHAT ABOUT FORGERS? part 2

Impersonation is a common fraud
Let’s say that title was taken in 1960 by John 
and Mary Black. 
It is now 2013 and the property is being sold, 
allegedly by John and Mary.
The people sitting before you with their Texas 
Driver’s Licenses saying John and Mary appear 
to be about 30 yrs old.  Does this deal make 
sense?
2013-1960 = 53 yrs.  Assuming that John and 
Mary were at least 25 when they bought the 
house they would be at least 78 today. NOT 
35!!  They are imposters, call the police.



WHAT ABOUT FORGERS? part 3

Similar situation:
Title was taken in 1995 by Sam and Sue.  
They are selling in 2013.
Sam’s ID shows him to be 55.   Sue’s shows 
her to be 30.  She is most likely an imposter 
because she didn’t acquire the property 
when she was 12 and married to a man 
over 30 (unless you are in one of those 
religious compounds or West Virginia!).

WHAT ABOUT FORGERS? part 4

Sam and Sue bought the property in 2000 and 
you notice that the tax certificate shows that 
there is an over 65 exemption on the property.  
They are selling and the folks in front of you 
appear to be young. Their driver’s licenses show 
the property address.  What do you do?

Either they are kids or grandkids and Sam 
and Sue are both dead and the sellers are 
just trying to avoid probate time and expense 
and think they can sell the property or they 
are pure imposters. 

REMEMBER IN ALL OF THESE DEALS YOU 
ARE THE ENFORCER OF LAST RESORT

When forgeries and imposter deals occur, 
almost every time there were missed clues:

A recent cash deed after no activity on the 
property in decades
Ages of signers as discussed earlier
Odd requests to let me get that signed 
because X is really busy/sick and can’t get to 
a closing
Just call this number (at closing) and confirm 
that X signed this document



REMEMBER IN ALL OF THESE DEALS YOU 
ARE THE ENFORCER OF LAST RESORT

When things don’t make sense, they don’t make 
sense.  Stop. Think. Analyze. Ask you manager 
for help.  Call and discuss the issue with an 
underwriter.  Look for the clues.  
Remember that TDI only allows the title industry 
to make a small profit (circa 6%) so despite the 
apparent size of the title premium, it take lots of 
good deals to provide the money to settle a total 
failure of title claim or to reimburse you escrow 
account for stolen money.

MORTGAGE FRAUD

What is Mortgage Fraud?
Mortgage Fraud is defined as material 
misrepresentation – the intentional giving 
of false information that deceives or 
misleads a lender into extending credit 
beyond the limits of what would normally 
be extended if the facts were known

FBI REPORTS

Total dollar losses attributed to mortgage 
fraud are unknown; however, law 
enforcement and mortgage industry 
participants have attempted to quantify 
them in recent years.  According to 
CoreLogic more than $10 billion in loans 
originated with fraudulent application 
data in 2010. 



FBI REPORTS

FBI mortgage fraud pending investigations 
totaled 3,129 in FY 2010, a 12 percent 
increase from FY 2009 and a 90 percent 
increase from FY 2008 (see Figure 6). 
According to FBI data, 71 percent (2,222) 
of all pending FBI mortgage fraud 
investigations during FY 2010 (3,129) 
involved dollar losses totaling more than 
$1 million.

FBI REPORTS
The top 10 states for possible fraudulent activity 
based on 2010 loan application submissions to 
Interthinx were Nevada, Arizona, California, 
Michigan, Florida, Colorado, Minnesota, Georgia, 
Rhode Island, and Massachusetts.41 According 
to Interthinx’s 2010 Annual Mortgage Fraud Risk 
Report, the states with the highest overall levels 
of mortgage fraud risk correlate closely to the 
states with the highest levels of foreclosure 
activity and underwater borrowers. Additionally, 
they report a strong correlation between 
mortgage fraud risk and foreclosure activity that 
is consistent with fraud schemes such as 
flopping and foreclosure-rescue-related 
schemes.

FBI REPORTS

Fannie Mae’s top 10 mortgage fraud states 
based on significant misrepresentations 
discovered by the loan review process 
through the end of December 2010 were 
California, New York, Florida, Illinois, 
Texas, New Jersey, Arizona, Georgia, 
Alabama, and Michigan.



FBI REPORTS

An analysis of FBI reporting revealed that 
the most prevalent mortgage fraud schemes 
identified in FY 2010 included loan 
origination schemes (to include property 
flipping), followed by settlement-related 
schemes (to include kickbacks), real estate 
investment schemes, short sale schemes, 
commercial real estate loan frauds, 
foreclosure rescue schemes, advance fee 
schemes, builder bailout schemes, equity 
skimming schemes, and bankruptcy fraud.

FOR MORE INFORMATION ON 
TYPES OF MORTGAGE FRAUD 

http://www.fbi.gov/stats-
services/publications/mortgage-fraud-2010

QUOTE FROM THE FBI
The FBI, of course, plays a major role in investigating mortgage fraud—and our caseload 
has more than tripled in the past five years. But while we’re focusing on the perpetrators, 
what can you as a consumer do to protect yourself from becoming a victim of mortgage 
fraud?
Plenty, says Special Agent Scott Broshears, a mortgage fraud supervisor who works at FBI 
Headquarters in Washington, D.C. “And while some of these steps may require you to do a 
little extra work now,” adds Agent Broshears, “in the long run it may save you aggravation, 
money, and even your house.”
Get referrals for real estate and mortgage professionals when you want to buy or sell a 
home. And once you do, check out their licenses with state, county, or city regulatory 
agencies. Most of these people are exceedingly honest and above-board—it’s just a small 
percentage who have given the overall profession a black eye.
Do your own research into what other homes in the neighborhood have sold for. Also, look 
into recent tax assessments of neighborhood homes.
Beware of “no money down” loans. These are a gimmick used to entice people to buy a 
home they really can’t afford.
Don’t let anyone (i.e., a realtor, mortgage broker) talk you into making a false statement on 
your loan application, like overstating your income or lying about where your down payment 
is coming from.
Never sign a blank document or a document containing blank lines. Be sure to read and 
review all loan documents signed at closing. If you don’t understand what you’re signing, get 
an attorney who can review the documents for you.



TYPES OF MORTGAGE FRAUD

Fraud for Housing
Fraud for housing represents about 20% of all 
mortgage fraud.
With this type of fraud, the perpetrator is the 
borrower, and the motive is to own the property.  
The borrower may have been assisted by industry 
professionals.  Various misrepresentations are 
made on loan applications, such as overstating 
income, the amount and source of cash to close, 
employment, assets, etc. 

TYPES OF MORTGAGE FRAUD
Fraud for Profit
Fraud for profit accounts for about 80% of 
all mortgage fraud.
Consists of systematic transactions by 
individuals who steal significant amounts of 
funds associated with mortgage lending.  
This type of fraud generally involves 
multiple parties in various roles within the 
mortgage industry, such as mortgage 
originators, appraisers, real estate agents, 
title agents, builders, and title companies.

TYPES OF MORTGAGE FRAUD

Silent Second – The buyer of a property 
borrows the down payment from the 
seller through the issuance of a non-
disclosed second mortgage.  The primary 
lender believes the borrower has 
invested his own money in the down 
payment, when fact, it is borrowed.



TYPES OF MORTGAGE FRAUD
Property Flipping – Property is 
purchased, falsely appraised at a higher 
value, and then quickly sold.  What 
makes property flipping illegal is that the 
appraisal information is fraudulent.  The 
scheme typically involves one or more of 
the following: fraudulent appraisals, 
doctored loan documentation, inflated 
buyer income.  Kickbacks to buyers, 
investors, mortgage brokers, etc. are 
common in this scheme.

TYPES OF MORTGAGE FRAUD

Nominee Loans/Straw Buyers – The 
identity of the borrower is concealed 
through the use of a nominee who allows 
the borrower to use the nominee’s name 
and credit history to apply for a loan.

TYPES OF MORTGAGE FRAUD

Foreclosure Schemes – The perpetrator 
identifies homeowners who are at risk of 
defaulting on loans or whose houses are already 
in foreclosure.  Perpetrators mislead the 
homeowners into believing that they can save 
their homes in exchange for a transfer of the 
deed and upfront fees.
The perpetrator profits from these schemes by 
remortgaging the property or pocketing fees paid 
by the homeowner without preventing the 
foreclosure.  The victim suffers the loss of the 
property as well as the up-front fees.



TEXAS LAW

Provides civil immunity for reporting 
suspicious mortgage fraud activity.
Creates a Residential Mortgage Fraud 
Task Force to better enable law 
enforcement and state agencies to take a 
proactive stance towards tracking and 
prosecuting perpetrators and also allows 
for the sharing of information and 
resources. 

TEXAS LAW

Provides for a notice to be given at 
closing warning the borrower that it is a 
criminal offense to participate in 
mortgage fraud schemes.
Requires the reporting of suspected 
mortgage fraud to authorized agencies 
and the Attorney General. 

TEXAS LAW

Adds the term “mortgage fraud” to 
several sections of the Penal Code to 
encourage law enforcement and 
prosecutors to use current statutes.
Adds mortgage fraud crimes under the 
seven-year statute of limitations to 
provide more time for law enforcement to 
pursue these cases.



HOW TO AVOID BEING CAUGHT UP 
IN A MORTGAGE FRAUD CASE

1.  Handle only normal deals
Require contracts that are fully complete 
brought to you by known reputable folks.
Remember that rarely will an non-customer 
move all their business too you because 
they are upset with their existing title 
company (same goes especially with 
builders).

2. Say “NO” to flips, silent seconds and anything 
else you wouldn’t want to see yourself 
associated with on the front page of your 
newspaper or on the evening news.

HOW TO AVOID BEING CAUGHT UP IN A 
MORTGAGE FRAUD CASE

3.  If presented with a questionable request (like 
when we get to the payment portion of the 
transaction, you need to leave the room and 
bring fresh coffee– real case), think about 

A. Would a good customer doing real deals 
ask that of you?

B.  Is this good customer the sort you’d like to 
spend 10-15 yrs as a cellmate with?

C.  What would you like to do with the next 10-
15 yrs of your life … while alleged good 
customer spends that time on a beach in 
an undisclosed location?

TAKE AWAY THOUGHTS

Only do what you know is right.
A really “good customer” won’t ask you to 
do anything that isn’t right.
Looking the other way in a questionable 
situation can send you to prison too.
The rules are there to protect us all.



TAKE AWAY THOUGHTS

The title industry is in a unique position to 
help assure that the real estate settlement 
business is safe and secure.  
Only we can protect ourselves and other 
people’s money but if we act prudently the 
law will help protect us and them.
Properly protecting customer’s assets keeps 
us relevant and an important part of the real 
estate business which is the engine of 
American prosperity.

THANK YOU!
For Escrow Officer Credit please email password and attendees 
names to ken.wrider@stewart.com for the certificate (please do 
this as soon as possible and make sure the e-mail includes the 
name(s) as it should appear on the certificate).  Please be aware 
that due to TDI's strict policies on issuing credit, you must pay 
close attention to the password given at the end of the webinar 
as we are unable to give it out once the presentation has been 
terminated off of Webex.
Attorneys email bar card number to Ken Wrider for CLE credit
Next Texas TIPS Online January 17, 2013, “Using Stewart’s 
Virtual Underwriter:  What’s There and How Too Use It” by 
Cherisse Patton.
Questions/Comments?  Email fred.schraub@stewart.com
Visit www.stewarttexas.com for presentation materials within 5 
business days of the webinar


