
Note:  
 PowerPoint and audio for the April 30, 2015, “Ethics 2015” webinar 

should now be available on our website. 

 
For Escrow Officer Credit please e-mail one time only to  
CEcertificate@stewart.com  for certificates, include: 

  The Password 
  Attendees names 
 TDI License number  
 Webinar Title 

   
For this webinar, please include “Funky Liens” in the subject line of your 

email. 

 
Attorneys e-mail bar card number to the same e-mail for CLE credit. 

Send to your training administrator if applicable. 
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ADDITIONAL HOUSEKEEPING 

INFORMATION 

Because of opinions expressed by the Texas Insurance Department 

concerning rebates, legal credit is available only to: 

 

 Attorneys who own title agencies that are Stewart Title Guaranty Agents 

  Attorneys employed by a title insurance agent licensed with Stewart Title 

Guaranty or Stewart entities 

 Fee attorneys who have an Escrow Officer license through a Stewart Title 

Agent or Stewart entity 

 

If you are claiming legal credit for this web conference, please provide in 

your email which category you are in. 
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We welcome any other lawyers to listen, but cannot 

provide continuing education credit to you. 

 

 We regret any inconvenience but we must take 

reasonable steps to protect us and you from 

enforcement actions by the Texas Department of 

Insurance. 
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Funky Liens 
 

May 21, 2015 

Presented by: 

Bill Pratt 

Stewart Title Guaranty Company 



Paving Liens 

• What we refer to as “paving liens” are liens assessed by a town or 

city against properties adjoining a public right of way for the paving 

of the road and the construction of gutters, curbs and sidewalks.  

The authorization for such liens can be found in the Texas 

Transportation Code, which contains multiple authorizations based 

on the type of city.  For “home rule” cities, the authorization is in 

Section 311.091.   For municipalities with a population of over 1000, 

similar authorizations can be found in Chapters 313 and 314. 

• A county making improvements within city limits can, with the 

approval of the municipal authorities, also levy assessments against 

adjoining owners in the same manner as the municipality, Texas 

Transportation Code, Section 251.012. 



Paving Liens 

• Sec. 311.091. ASSESSMENT FOR STREET IMPROVEMENT IN 

HOME-RULE MUNICIPALITY. (a) A home-rule municipality may 

assess a landowner for the cost of improving a public highway, 

street, or alley abutting the owner's land, if the municipal charter 

provides for apportioning the cost between the municipality and the 

landowner. The assessment may not exceed the amount by which 

the improvement specially benefits the owner's abutting land by 

enhancing the land's value. 

• (b) The municipality may issue assignable certificates for the 

payment of the assessed cost. 

• (c) The assessment creates a lien on the owner's abutting land for 

the assessed cost. 

 



Paving Liens 

• Sec. 311.093. ASSESSMENT FOR SIDEWALK IN HOME-RULE 

MUNICIPALITY. (a) A home-rule municipality may assess a 

landowner for the entire cost of constructing a sidewalk, including a 

curb, abutting the owner's land. 

• (b) The assessment creates a lien on the owner's abutting land for 

the assessed cost. 

 



Paving Liens 

• Chapter 313 of the Texas Transportation Code sets out when the 

lien for the assessments arises and its priority. 

• In order to levy the assessment, the governing body of the 

municipality must give notice and hold a hearing.  Texas 

Transportation Code, Sections 313.047 and 313.048. 

• Section 313.042 provides in part: 

 

• (e)  An assessment against abutting property is: 

  (1) a lien on the property that is superior to any other lien 

  or claim except a lien or claim for ad valorem taxes; 

  and 

  (2)  a personal liability and charge against the owner of the

  property, regardless of whether the owner is named. 

 



Paving Liens 

• Sec. 313.054. ENFORCEMENT OF ASSESSMENT; PRIORITY OF 

LIEN; DEFENSES.  

 (a) An assessment under this subchapter: 

  (1) is collectible with interest, expense of collection, and 

  reasonable attorney's fees, if incurred; 

  (2)  is a first and prior lien on the property on which the 

  lien is created from the date the municipality orders 

  the improvement; and 

  (3)  is superior to any other lien or claim other than a lien 

  or claim for county, school district, or municipal ad 

  valorem taxes. 

 

 



Paving Liens 

• Sec. 313.051. NO LIEN ON EXEMPT PROPERTY; LIABILITY OF 

OWNER.  

 (a) This chapter does not authorize a lien against an interest in 

 property that, at the time an improvement is ordered, is  

 exempt from any lien created by an assessment for a street 

 improvement. 

 (b) Notwithstanding Subsection (a), the owner of exempt  

 property is personally liable for an assessment in connection 

 with the property. 

 

 



Paving Liens 

• Originally there was no requirement for notice to the landowner or 

the public beyond the requirement for a public hearing.  The public 

was charged with notice of the actions of the municipality, so no 

recording in the real property records was necessary. 

 

• That changed in 2001, when Section 51.008 of the Texas Property 

Code was enacted. 

 

 



Paving Liens 

• Sec. 51.008. CERTAIN LIENS ON REAL PROPERTY.  

 (a) A lien on real property created under this code or another 

 law of this state in favor of a governmental entity must be 

 recorded as provided by Chapters 11 and 12 in the real  

 property records of the county in which the property or a  

 portion of the property is located unless: 

  (1) the lien is imposed as a result of failure to pay: 

   (A) ad valorem taxes; or 

   (B) a penalty or interest owed in connection  

  with those taxes; or 

  (2)  the law establishing the lien expressly states that 

  recording the lien is not required. 

 (b) Any notice of the lien required by law must contain a legal 

 description of the property. 

 

 



Paving Liens 

• As long as the lien for the assessments is held by the municipality, 

limitations will not run against the lien.  If the lien is assigned to a 

private paving company, limitations will begin to run and the lien 

may be barred 4 years after the assignment. 

• Why don’t we see paving liens any more?  Back to Section 311.051: 

 The assessment may not exceed the amount by which the 

 improvement specially benefits the owner's abutting land by 

 enhancing the land's value. 

 

 



Mowing Liens 

• What are sometimes referred to as “mowing” or “weed cutting” liens 

are liens provided for in the Texas Health and Safety Code, 

specifically Section 342.001 to 342.008.  These allow the 

municipality to impose liens for the costs of draining stagnant water, 

repairing sewers and privies, removing weeds, brush and unsanitary 

matter, and removing public nuisances if the owner fails to comply 

with an ordinance or statutory requirement. 

• The lien arises when the municipality records a statement of 

expenses with the owner’s name, and the legal description of the 

property with the county clerk.   

 



Mowing Liens 

• The lien’s priority is set out is Section 342.007:  

 (d) The lien is inferior only to: 

  (1) tax liens; and 

  (2) liens for street improvements. 

  

• Here again, since the lien is held by a public entity, limitation does 

not run against the lien. 

 

• Under Section 343.023 of the Texas Health and Safety Code 

counties can also impose a lien for abating a public nuisance.  The 

county must also file a statement of expenses with the county clerk, 

but the county’s lien is inferior to previously recorded mortgages. 

 



Repair and Demolition Liens 

• Under Sections 214.001 to 214.011 of the Texas Local Government 

Code municipalities can fix a lien against non-homestead property 

for costs involved in repairing, removing, demolishing or securing 

substandard or dilapidated buildings. 

• The lien arises on the filing of a statement by the municipality of the 

expenses involved, with the owner’s name and a legal description. 

• If notice of the proceedings has been properly served on all 

lienholders, the lien is subordinate only to the property tax lien. 

• If notice is not served on the lienholders, the lien will be inferior to 

recorded mortgage liens, but will be superior to recorded judgment 

liens. 



Utility Liens 

• Under Sections 552.0025 of the Texas Local Government Code 

municipalities can fix a lien against non-homestead property for 

delinquent bills for utility service to the property provided by a utility 

owned by the municipality. 

• The lien arises on the filing of a notice of lien in the real property 

records that contains a statement of the charges, account number 

and a legal description of the property. 

• The lien is inferior to a previously recoded bona fide mortgage lien, 

but superior to all other liens, including previously recorded 

judgment liens and any subsequently filed liens. 



Child Support Liens 

• Child support liens are established by Sections 157.311 to 157.331 

of the Texas Family Code.  They secure amounts of child support 

that are due and owing.  The amounts may actually be due and 

owing in another state, but may be secured in Texas in a manner 

similar to amounts owing in Texas. 

• The lien may be created by recording a judgment for the past due 

child support or by recording a notice of lien in the real property 

records. Among the information required in the notice is the obligor’s 

name and address, information identifying the case having 

jurisdiction over the child support action, whether in Texas or not, 

the name of the obligee, the amount owed and who is asserting the 

lien. 



Child Support Liens 

• Sec. 157.317. PROPERTY TO WHICH LIEN ATTACHES.  

 (a)  A child support lien attaches to all real and personal  

 property not exempt under the Texas Constitution or other 

 law, including: … 

 (b)  A lien attaches to all non-homestead real property of the  

 obligor but does not attach to a homestead exempt under 

 the Texas Constitution or the Property Code. 

 

 



Child Support Liens 

• Sec. 157.318. DURATION AND EFFECT OF CHILD SUPPORT 

LIEN.  

(a) Subject to Subsection (d), a lien is effective until all current 

support and child support arrearages, including interest, any 

costs and reasonable attorney's fees, and any Title IV-D 

service fees authorized under Section 231.103 for which the 

obligor is responsible, have been paid or the lien is otherwise 

released as provided by this subchapter. 

 

This applies to all child support liens filed prior to Sept. 1, 2009, 

there is no limitations period applicable. 

 

 

http://www.statutes.legis.state.tx.us//GetStatute.aspx?Code=FA&Value=231.103&Date=6/28/2014


Child Support Liens 

• Sec. 157.318. DURATION AND EFFECT OF CHILD SUPPORT 

LIEN.  

 (d) A lien is effective with respect to real property until the 10th 

      anniversary of the date on which the lien notice was filed 

      with the county clerk. A lien subject to the limitation    

      prescribed by this subsection may be renewed for    

      subsequent 10-year periods by filing a renewed lien notice 

      in the same manner as the original lien notice. For purposes 

      of establishing priority, a renewed lien notice filed before the 

      applicable 10th anniversary relates back to the date the 

      original lien notice was filed. A renewed lien notice filed on 

      or after the applicable 10th anniversary has priority over any 

      other lien recorded with respect to the real property only on 

      the basis of the date the renewed lien notice is filed. 

 

 

 



Child Support Liens 

• 157.320. PRIORITY OF LIEN AS TO REAL PROPERTY.  

 (a) A lien created under this subchapter does not have priority 

 over a lien or conveyance of an interest in the nonexempt real 

 property recorded before the child support lien notice is  

 recorded in the county where the real property is located. 

 (b)  A lien created under this subchapter has priority over any 

 lien or conveyance of an interest in the nonexempt real  

 property recorded after the child support lien notice is recorded 

 in the county clerk's office in the county where the property of 

 the obligor is located. 

  

 

 



Child Support Liens 

• 157.320. PRIORITY OF LIEN AS TO REAL PROPERTY.  

  (c)  A conveyance of real property by the obligor after a 

  lien notice has been recorded in the county where the 

  real property is located is subject to the lien and may 

  not impair the enforceability of the lien against the real 

  property. 

  (d)  A lien created under this subchapter is subordinate to a 

  vendor's lien retained in a conveyance to the obligor. 

 

  

 

 



Child Support Liens 

• Sec. 157.3171. RELEASE OF LIEN ON HOMESTEAD PROPERTY. 

(a) An obligor who believes that a child support lien has attached 

 to real property of the obligor that is the obligor's homestead, 

 as defined by Section 41.002, Property Code, may file an 

 affidavit to release the lien against the homestead in the same 

 manner that a judgment debtor may file an affidavit under 

 Section 52.0012, Property Code, to release a judgment lien 

 against a homestead. 

• (b)  Except as provided by Subsection (c), the obligor must comply 

 with all requirements imposed by Section 52.0012, Property 

 Code. For purposes of complying with that section, the obligor 

 is considered to be a judgment debtor under that section and 

 the claimant under the child support lien is considered to be a 

 judgment creditor under that section. 

 

  

 

 

http://www.statutes.legis.state.tx.us//GetStatute.aspx?Code=PR&Value=41.002&Date=6/28/2014
http://www.statutes.legis.state.tx.us//GetStatute.aspx?Code=PR&Value=52.0012&Date=6/28/2014
http://www.statutes.legis.state.tx.us//GetStatute.aspx?Code=PR&Value=52.0012&Date=6/28/2014


Child Support Liens 

• Sec. 157.3171. RELEASE OF LIEN ON HOMESTEAD PROPERTY.  

• (c) For purposes of Section 52.0012(d)(2), Property Code, and the 

 associated text in the affidavit required by Section 52.0012(f), 

 Property Code, the obligor is required only to send the letter 

 and affidavit described in those provisions to the claimant 

 under the child support lien at the claimant's last known 

 address. 

• (d)  The claimant under the child support lien may dispute the 

 obligor's affidavit by filing a contradicting affidavit in the manner 

 provided by Section 52.0012(e), Property Code. 

• (e)  Subject to Subsection (f), an affidavit filed by an obligor under 

 this section has the same effect with respect to a child support 

 lien as an affidavit filed under Section 52.0012, Property Code, 

 has with respect to a judgment lien. 

 

  

 

 

http://www.statutes.legis.state.tx.us//GetStatute.aspx?Code=PR&Value=52.0012&Date=6/28/2014
http://www.statutes.legis.state.tx.us//GetStatute.aspx?Code=PR&Value=52.0012&Date=6/28/2014
http://www.statutes.legis.state.tx.us//GetStatute.aspx?Code=PR&Value=52.0012&Date=6/28/2014
http://www.statutes.legis.state.tx.us//GetStatute.aspx?Code=PR&Value=52.0012&Date=6/28/2014


Child Support Liens 

• Many child support liens are filed by the Office of the Attorney 

General, making them the “lien claimant” that can execute a release 

of the lien.  However, some of the child support liens may have been 

assigned by the Office of the Attorney General back to the obligee 

(the spouse), making them the lien claimant and requiring them to 

execute any release. 

  

 

 



Tax Transfer Liens 

• Tax transfer liens are created when a property owner authorizes a 

third party to pay their taxes by filing a sworn statement with the tax 

collector.  The tax collector will then give the third party a receipt for 

the taxes and a certified statement that the taxes have been paid 

and certifying the transfer of the tax lien to the third party.  Typically 

the third party lender will then have the owners execute a contract 

for the repayment of the taxes to the third party lender, normally in a 

deed of trust format. 

• The relevant sections of the Texas Tax Code are Sections 32.06 

and 32.065.  They are frequently amended when the Texas 

Legislature is in session, so the law changes every two years. 

• Because the tax lien is actually transferred to the lender, the lender’s 

loan has the same priority as real property taxes and their lien is 

NOT cut off by the foreclosure of a pre-existing deed of trust. 

  

 

 



Tax Transfer Liens 

•  Because the tax lien is actually transferred to the lender, the 

lender’s loan has the same priority as real property taxes and a 

proper foreclosure of the “tax lien contract” deed of trust may cut off 

prior lienholders. 

• Because of the complexity of the statute, the requirements for 

multiple off the record notices, the foreclosure of any tax lien transfer 

deed of trust should be examined carefully.   

  

 

 



MERP Liens 

• MERP stands for the Medicaid Estate Recovery Program and is a 

program administered in Texas by the Texas Department of Aging 

and Disability Services.  Its purpose is to recover long term services 

and supports provided by Medicaid from the estates of persons that 

received those services.  Typically these involve care provided by 

nursing homes and long term care facilities.  In Texas, the recovery 

program has been outsourced to contractors. 

• In Texas there is no lien securing a MERP claim against an estate.  

The MERP claim is simply a debt of the estate of the decedent and 

can be collected from the estate.  But it is not a lien affecting the 

decedent’s real property.   

• Because there is no lien, Stewart does not require that the family 

provide proof that there is no MERP claim against the estate.  If the 

family is aware of such a claim, we do require it to be paid.  

 

 



Deeds of Trust to Secure Assumption 
• Deeds of trust to secure assumption typically provide that the lien is 

extinguished by a release of the original debt.  As a result, we tend 

to pay little attention to them while examining title as long as we 

either have or expect to receive a release of the original debt. 

• While not exactly “funky”, there are situations in which a deed of 

trust to secure assumption may present an unrecognized problem. 

• If the original lien covers multiple properties, and the deed of trust to 

secure assumption does also, a partial release of the original deed 

of trust DOES NOT act as a partial release of the deed of trust to 

secure assumption.  The deed of trust would have to have a special 

partial release clause in it for a partial release of the original to act 

as a partial release of the deed of trust to secure assumption. 

• No matter how many partial release of the original deed of trust may 

have been done, a foreclosure of the deed of trust to secure 

assumption would affect ALL of the original collateral.   

 

 



Here’s how to get CE credit! 
E-mail your certificate request to: 

CEcertificate@stewart.com 

 

 Please include following information in your e-mail request: 
 Name of Participant 

 This Presentation Name – “Funky Liens” 

 Presentation PASSWORD 

 TDI Number (one) 

 

• For Attorney CLE Credit also include: 
 Texas State Bar Number 

 How Affiliated with Stewart  
 

 

• Note: CLE credit for attorneys is limited to Texas license and 

employment by a Stewart Title Guaranty Company title insurance 

agent or  a Stewart entity.  
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If you haven’t received your certificate within  

2 weeks  please contact: 
 

CEcertificate@stewart.com  
 

 

 

 

You can access materials 10 business days after webinar at:  
www.stewart.com/texas  

Under “Texas TIPS” tab 
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Next Month’s Texas TIPS Online presentation is 

  June 18, 2015 

“Construction Issues”  
 presented by: 

Heidi Junge 

 

 

For Questions/Comments Email 

 john.rothermel@stewart.com  

 or 

  heidi.junge@stewart.com  
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