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This guide addresses state law requirements for eSignatures (both individuals and notaries) regarding 
instruments affecting title to real estate which requires notarization and recording with the county 
clerk or recorder. In addition to this guide, related Stewart Legal Services Bulletin SLS 2017002 sets 
forth specific requirements for issuance of title insurance involving eSignatures. 

 

ELECTRONIC SIGNATURE (“eSignature”) 

Is an electronic signature valid? 

Yes. Federal statute and Texas laws authorize and govern the use of electronic signatures, also known as 
eSignature. The signing process is akin to electronic signatures on a signing pad in a store or bank. The 
two principal statutes governing electronic signatures are: 

1. The Electronic Signatures in Global and National Commerce Act enacted into law in 2000 (“ESign”, 15 
U.S.C. 96 §7001 et seq.); and, 

2. Texas Uniform Electronic Transactions Act. Adopted. See Texas Bus Com Code §322.001 (et seq.) 
(2009). Chapter 203 Management of Electronic Transactions and Signed Records. Notarization, 
acknowledgement, verification, witness or oath can be satisfied by an electronic signature, attached 
to or logically associated with the applicable document or signature. Tex Prop Code 15.004(c). A 
physical or electronic image of a stamp, impression or seal is not necessary. Recording Requirements 
see Tex Prop Code 12.0011(c). Any Texas notary may perform an electronic notarization. An 
electronic notarization must meet all of the requirements of any other notarization, such as the 
requirement that the signer personally appear before the notary to acknowledge the document. In 
addition, the notary’s electronic seal must reproduce the required elements of the notary seal. In 
addition, the Texas Uniform Electronic Transaction Act (“TUETA”) applies to transactions that the 
parties agree to conduct electronically. TUETA includes a section providing for an electronic 
notarization. 

 
What real estate and closing documents can be eSigned? 

You must obtain consent from all parties to the transaction, including the seller, buyer/borrower and 
lender, for the use of electronic signatures, including the Note, Deed, and Mortgage/Deed of Trust in 
accordance with the state’s electronic transaction law. The parties must consent electronically, or 
electronically confirm consent, in a manner that reasonably demonstrates their ability to receive or 
access the information electronically. If you obtain written consent from the parties, you must also verify 
that electronic consent is confirmed through any third party eSign technology as well. All loan and 
settlement documents may be eSigned unless specifically excluded by the lender once you have obtained 
the required consent of all the parties subject to Stewart’s underwriting guidelines. 
 
Are there any exceptions for real estate, escrow and settlement documents? 

Yes. Powers of Attorney may not be eSigned. Sec. 322.003. SCOPE. 

(a) Except as otherwise provided in Subsection (b), this chapter applies to electronic records and 
electronic signatures relating to a transaction. 

(b) This chapter does not apply to a transaction to the extent it is governed by: 



Texas eClosing Guidelines 
STEWART TITLE GUARANTY COMPANY 
QUICK REFERENCE GUIDE 
Effective: 4/21/2017 

 

This is provided to Stewart affiliated companies and independent title agencies of Stewart Title Guaranty Company (“Stewart”) 
for educational and informational purposes only. Nothing contained herein should be considered as the rendering of legal advice. 
You should not act or rely upon the information contained in these materials without specifically seeking professional legal 
advice. Stewart makes no express or implied warranties with regard to this information and does not take any responsibility for 
the content, accuracy or timeliness of such materials. 
 

 (1) a law governing the creation and execution of wills, codicils, or testamentary trusts; or 

(2) the Uniform Commercial Code, other than Sections 1.107 and 1.206 and Chapters 2 and 2A. 

(c) This chapter applies to an electronic record or electronic signature otherwise excluded from the 
application of this chapter under Subsection (b) when used for a transaction subject to a law other 
than those specified in Subsection (b). 

(d) A transaction subject to this chapter is also subject to other applicable substantive law. 

 P-31 for home office issue policies (so not anything related to a document signed by a consumer). 

 P-31 talks about use of the “originally designated signature” and from what I have learned recently 
from a TX ASM, Stewart requires that the signature be a “wet signature.” 

 
What eSigned documents can be recorded? 

All permitted documents in counties that eRecord. You must confirm in advance that the county clerk or 
recorder is willing and able to receive and record instruments that have been electronically signed and 
electronically notarized or the county must eRecord the documents. The form and manner of execution 
and manner of notarization must be pre-cleared before closing and insuring if the county does not 
perform eRecording. This is determined by each county. County clerks reserve the right to accept only 
certain documents. Texas Local Government Code Chapter 195.003 prohibits from offering eRecording 
services to the general public. Generally, entities include but are not limited to: 

 State Licensed Attorneys 

 Mortgage Lenders 

 State Licensed Title Insurance Companies and Agents 

 State Agencies 
 
Are there any eSignature technology requirements? 

Yes. You must use the advanced user authentication in any eSignature technology combined with a 
number of identity and credential verification techniques, including user ID/password, knowledge-based 
authentication, smart cards or multi-factor authentication services. Any eSignature solution should have 
several authentication levels for determining that a document is signed by the person who claims to be 
signing it and not a forger. 

 
PHYSICAL PRESENCE (in person and remote) 

Are witnesses required to be physically present? 

No. Acknowledgement by notary is the norm. Two witnesses can replace the notary, but this is not 
common. 
 
Is a closing attorney or title officer required to be physically present? 

Yes for Home Equity (TX Constitutional creation). Attorney involvement is not required at any stage. Fee 
attorneys act as escrow officers for title companies and receive a percent of premium and can have the 
title company’s name on door in return for audit of their escrow accounts. Third party attorneys operate 
under authority of Procedural Rule P-22, are not escrow officers and cannot receive Insured Closing 

http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=BC&Value=1.107
http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=BC&Value=1.206
http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=BC&Value=2
http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=BC&Value=2A
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Protection. Search, exam and closing the transaction can all be done by layperson. Title insurance agents 
must provide title evidence from a licensed abstract plant. Attorneys can, for an agreed upon fee, 
examine or close the transaction as defined in procedural rule P-1f of the Texas Basic Manual for Writing 
of Title Insurance promulgated by the Texas Insurance Department. 
 
Must a spouse join in conveyance/mortgage? 

If the property is homestead of the owner and non-title holding spouse, joinder of the spouse is 
required. In case of certain liens, the non-titled spouse may sign only the lien instrument and not the 
debt instrument. Texas does not recognize civil unions or the equivalent. 
 
Must Signer eSign in the physical presence of the Notary? 

Yes. The person whose signature is notarized must personally appear before the notary at the time the 
notarization is performed. A notary may not notarize a document without the signer being in the 
notary’s presence. 
 
Does physical presence include video conference and/or webcam? 

No. Notary has to be in the same room as the signers. TEXAS (Jan 13, 2011). "Thank you for bringing this 
to our attention. Performing a notarization without the signer personally appearing before the notary at 
the time of the notarization is a Prohibited Act. It is specifically cited as good cause for taking disciplinary 
action against your notary commission. Tex. Gov’t Code Ann. §406.009; 1 Tex. Admin. Code 
§87.11(a)(16). Appearance by webcam or video conference is not personal appearance. Personal 
appearance means physically appearing in the presence of the notary." (Via email.) A remote notary bill 
is pending. 
 
eRecording of deeds in Texas? 

Parties can record deeds and other agreements electronically in the office records. Texas Uniform Real 
Property Electronic Recording Act at Tex. Prop Code §15.001 et seq. Tex. Loc. Gov’t. Code §195.003 
authorizes certain parties, including attorneys, title companies, banks and state agencies to record 
documents electronically. 
 

ELECTRONIC NOTARIZATION (eNotary) 

Electronic Notarization or "eNotary" is acceptable: 

1. The parties must agree to conduct the transaction electronically; so obtain written consent. 

2. Texas state law does not address electronic notary capabilities. Texas UETA does address 
acknowledgement by notaries public. See Tex. Bus. & Com. Code §322.011 (2009). NOTARIZATION 
AND ACKNOWLEDGMENT. If a law requires a signature or record to be notarized, acknowledged, 
verified, or made under oath, the requirement is satisfied if the electronic signature of the person 
authorized to perform those acts, together with all other information required to be included by 
other applicable law, is attached to or logically associated with the signature or record. 

3. Any Texas Notary Public may perform an electronic notarization. An eNotarization must meet the 
requirements of any other notarization such as personal appearance of the signer. The electronic 
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seal must meet the same requirements as a conventional seal. All parties must agree to have the 
notarization done electronically. 

4. Notarization, acknowledgement, verification, witness or oath can be satisfied by an electronic 
signature, attached to or logically associated with the applicable document or signature. Tex. Prop 
Code 15.004(c). A physical or electronic image of a stamp, impression or seal is not necessary. 
Recording Requirements see Tex. Prop Code 12.0011(c). Any Texas notary may perform an electronic 
notarization. An electronic notarization must meet all of the requirements of any other notarization, 
such as the requirement that the signer personally appear before the notary to acknowledge the 
document. In addition, the notary’s electronic seal must reproduce the required elements of the 
notary seal. In addition, the Texas Uniform Electronic Transaction Act (“TUETA”) applies to 
transactions that the parties agree to conduct electronically. TUETA includes a section providing for 
an electronic notarization. 

 
Does a notary have to register to perform eNotarization? 

No. 
 

SEAL/STAMP REQUIREMENT 

Is there a seal/stamp requirement? 

Seal is not necessary since law says no seal is required if eSigned. Question of whether clerks will accept 
document without the seal. 
 
Secretary of State/Verification of Texas Notary Commission: 

For further information, click here: https://www.sos.state.tx.us/statdoc/notary-public.shtml 
 

CONSTRUCTIVE NOTICE AND CURE PERIOD 

Under state law, is a deed or security instrument constructive notice once it is accepted for recording 
even if the form of acknowledgment, attestation or execution is defective? For example, a notarial act 
is acceptable on a mortgage, security deed or deed of trust once it is accepted for recording regardless 
of whether by personal or remote appearance of the notary. 

No. If the acknowledgement was fatally defective, the document was not entitled to recordation and is 
deemed legally to be unrecorded with respect to the particular grantor or other party whose 
acknowledgement was defective. 
 
Does your state have a “curative period” for defects in deeds (aka “ancient document” law), and 
(b) what is the required time period?  

Yes, for a defective (or even omitted) acknowledgement, two (2) years standing in the record with no 
suit having been brought raising the issue of the acknowledgement. See TEX. CIV PRAC & REM CODE 
§16.033. 

Sec. 16.033. TECHNICAL DEFECTS IN INSTRUMENT. (a) A person with a right of action for the recovery of 
real property or an interest in real property conveyed by an instrument with one of the following defects 

https://www.sos.state.tx.us/statdoc/notary-public.shtml
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must bring suit not later than two years after the day the instrument was filed for record with the county 
clerk of the county where the real property is located: 

 (1) lack of the signature of a proper corporate officer, partner, or company officer, manager, or 
member; 

 (2) lack of a corporate seal; 

 (3) failure of the record to show the corporate seal used; 

 (4) failure of the record to show authority of the board of directors or stockholders of a corporation, 
partners of a partnership, or officers, managers, or members of a company; 

 (5) execution and delivery of the instrument by a corporation, partnership, or other company that 
had been dissolved, whose charter had expired, or whose franchise had been canceled, 
withdrawn, or forfeited; 

 (6) acknowledgment of the instrument in an individual, rather than a representative or official, 
capacity; 

 (7) execution of the instrument by a trustee without record of the authority of the trustee or proof 
of the facts recited in the instrument; 

 (8) failure of the record or instrument to show an acknowledgment or jurat that complies with 
applicable law; or 

 (9) wording of the stated consideration that may or might create an implied lien in favor of the 
grantor. 

(b) This section does not apply to a forged instrument. 

(c) For the purposes of this section, an instrument affecting real property containing a ministerial defect, 
omission, or informality in the certificate of acknowledgment that has been filed for record for 
longer than two years in the office of the county recorder of the county in which the property is 
located is considered to have been lawfully recorded and to be notice of the existence of the 
instrument on and after the date the instrument is filed. 

 
TITLE INSURANCE  

Is remote notary permitted and insurable?  

No. Bill pending. 
 
Is eNotarization (not remote) permitted? 

Yes, only in counties’ that eRecord. See Stewart Bulletin SLS 2017002 for additional requirements. 
 

eRECORDING 

What eSigned documents can be recorded? 

All permitted documents in counties that eRecord. You must confirm in advance that the county clerk or 
recorder is willing and able to receive and record instruments that have been electronically signed and 
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electronically notarized or the county must eRecord the documents. The form and manner of execution 
and manner of notarization must be pre-cleared before closing and insuring if the county does not 
perform eRecording. This is determined by each county. 
 
What counties allow eRecording?  

Recorder may not accept eSigned or eNotarized documents. 

TX -eRecording 
Counties 

 
Montgomery 

Bastrop Harris Nacogdoches 

Bell Harrison Nueces 

Bexar Hays Parker 

Brazoria Henderson Potter 

Brazos Hidalgo Randall 

Cameron Hood Refugio 

Chambers Hunt Robertson 

Collin Jefferson Rockwall 

Comal Johnson Scurry 

Cooke Kaufman Sherman 

Dallas Kendall Smith 

Denton Kerr Tarrant 

Eastland Leon Taylor 

Ector Lubbock Travis 

El Paso McLennan Victoria 

Fort Bend Maverick Webb 

Galveston Medina Wichita 

Grayson Midland Williamson 

 


