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Many questions have arisen with respect to the September 24, 2010 recent bulletin from 

Houston entitled Mechanic's Liens Coverage During Construction - Initial Priority if 

No Commencement (3).  

(http://www.vuwriter.com/vubulletins.jsp?displaykey=BL1285771357000000
14). 

 

The purpose of this Newsletter is to provide additional guidance to aid in the 
implementation of the procedures set forth in the Bulletin. 

First, each Commitment relating to a construction loan must contain a Pending 
Disbursement Clause.  Since it is likely that you will not know if construction has 
commenced at the time the Commitment is issued, Pending Disbursement 
Clause  PDCX08  should be added as an exception in Schedule B-2 to every 
construction loan commitment. 

Second, all commitments should contain a general mechanic's liens exception for 
"Any lien, or right to a lien, for services, labor, or material heretofore or hereafter 
furnished, imposed by law and not shown by the Public Records."   This 
exception may be deleted from the policy if, and only if, it is determined that no 
construction has commenced at the time the trust deed is recorded. 

Third, the issuance of each Loan Policy insuring a Construction Deed of Trust 
must be approved by an underwriter. 

Fourth, a pending disbursement clause must be either inserted as an exception 
or added as an endorsement in all Loan Policies insuring a Construction Deed of 
Trust.  If construction has commenced you are to use either PDCX06 or 
PDCX07.  If construction has not commenced you are to use either PDCX08 or 
PDCX02.  They are set forth below in their entirety. 

To understand how the Pending Disbursement Clause works here is a little 
perspective.  Remember the Loan Policy provides coverage for lack of priority of 
the trust deed for each loan advance over any mechanic’s lien contracted for or 
commenced prior to the date of the policy and for work contracted for or 
commenced after the Date of Policy if the construction is financed, in whole or 
in part, by proceeds of the secured loan.  Below is the actual language from the 
policy. 
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STEWART TITLE GUARANTY COMPANY, a Texas 
corporation (the "Company") insures as of Date of 
Policy and, to the extent stated in Covered Risks 11, 
13, and 14, after Date of Policy, against loss or 
damage, not exceeding the Amount of Insurance, 
sustained or incurred by the Insured by reason of: 

 

11. The lack of priority of the lien of the Insured 
Mortgage upon the Title  

(a)  as security for each and every advance of proceeds 
of the loan secured by the Insured Mortgage over any 
statutory lien for services, labor, or material arising from 
construction of an improvement or work related to the 
Land when the improvement or work is either:  

i)   contracted for or commenced on or before Date of 
Policy; or  

(ii)  contracted for, commenced, or continued after Date 
of Policy if the construction is financed, in whole or in 
part, by proceeds of the loan secured by the Insured 
Mortgage that the Insured has advanced or is obligated 
on Date of Policy to advance.  

Therefore, at the Policy Date, the lender is insured against loss resulting from a 
mechanic’s lien arising from work commenced prior to and subsequent to the 
date of the policy.  The Pending Disbursement Clause does not remove the 
coverage.  The Clause simply limits coverage to the amount of loan proceeds 
actually disbursed.  The Clause also imposes controls during the course of 
construction by requiring title to be dated down each time a disbursement is 
made.  This allows the insured and the insurer to discover title issues that may 
arise during the course of construction and deal with such issues at that time and 
not later.  I have set forth the Pending Disbursement Clauses below. 

PDCX02 ALTA  
Loan Policy – Construction – Downdate Required  

Pending disbursement of the full proceeds of the loan secured by the mortgage described in 
Schedule A, this Policy insures only to the extent of the amount actually disbursed, but 
increases as each disbursement is made in good faith and without knowledge of any defects, 
liens or encumbrances on the title, up to the face amount of the Policy. At the time of each 
disbursement of the proceeds of the loan, the title must be continued down to that time 
for defects, liens or encumbrances on the title intervening or recorded between Date of 
Policy and the date of the disbursement.  
 



Comment: Subject to underwriter approval, this clause is used if the construction loan 
mortgage has initial priority, but priority may be lost because of knowledge, recorded claims, 
or optional disbursements.  
 
PDCX08 STGC 
Loan Policy - Construction - Downdate Required 
 
Pending disbursement of the full proceeds of the loan secured by the Insured Mortgage, this 
Policy insures only to the extent of the amount actually disbursed, but increases as each 
disbursement is made in good faith and without Knowledge of any defects, liens or 
encumbrances on the Title, up to the face amount of the Policy. At the time of each 
disbursement of the proceeds of the loan, the Title must be continued in writing by the 
Company for defects, liens or encumbrances on the Title intervening or recorded between 
Date of Policy and the date of the disbursement.  
 
Comment: Subject to underwriter approval, this clause may be used if the construction loan 
mortgage has initial priority, but priority may be lost because of knowledge, recorded claims, 
or optional disbursements.  This clause is similar to PDCX02 ALTA.  PDCX08 STGC does 
not require ongoing receipt and review of lien waivers, or documentation of payments, etc., 
as a condition of issuing a down date endorsement; however, as a condition of each 
disbursement, title must be continued and no liens must be of record. 
 
 
 
PDCX06 STGC  
Loan Policy – Construction; Downdate Required 

Pending disbursement of the full proceeds of the loan secured by the Mortgage or Deed of 
Trust described in Schedule A, this Policy insures only to the extent of the amount 
actually disbursed by the Insured in good faith and without Knowledge of any defects, liens, 
or encumbrances on the Title. This Policy insures against loss or damage which results from 
claims of mechanic’s or materialmen’s liens arising from non-payment of bills for labor 
performed or material furnished prior to ____________________, except any such liens or 
notices thereof as may be recited under Schedule B hereof and except as otherwise 
provided herein. At the time of each disbursement of proceeds of the loan, an 
endorsement to this Policy must be secured increasing the amount insured hereunder 
up to the face amount of the Policy, subject to the following requirements being met 
before issuance of such endorsement: (a) a title search is made by the Company that 
reveals no liens, objections or any adverse changes in the title, (b) the contractor and owner 
furnish the Company satisfactory paid bills, lien waivers, estoppel certificates and other 
evidence that all items, from which a lien might arise, have been paid or otherwise satisfied, 
and (c) the Owner and Contractor furnish the Company satisfactory Affidavit and Indemnity 
Agreement(s) as to the matters referred to in (b) above. This Policy does not insure against 
mechanic’s and materialmen’s liens for labor performed and materials furnished subsequent 
to the last date to which mechanic’s liens coverage has been extended or against 
mechanic’s or materialmen’s liens for any improvement or work that is not financed in whole 
or in part by proceeds of the indebtedness secured by the Insured mortgage, nor does this 
Policy insure completion of the improvements in progress, or their compliance with plans and 
specifications. The Company in no way guarantees the sufficiency of the mortgage proceeds 
as adequate to complete improvements, or against loss because of the failure of the Insured 
to disburse the entire amount of proceeds of the loan secured by the lien of the Insured 
Mortgage. Notwithstanding any other language contained in the insuring provisions of this 
Policy, the above provisions are the sole provision applicable to coverage for loss or damage 
resulting from mechanic’s or materialmen’s liens or claims not of record.  



 
Comment:  Subject to underwriter approval, this clause is designed for issuance if the 
construction mortgage does not have priority over mechanic’s liens (e.g., recordation after 
commencement in some states; unfavorable law in states such as Colorado, Missouri, and 
other states).  PDCX06 provides limited coverage for mechanic’s liens arising from non-
payment of bills for labor performed or material furnished prior to a specific date, which date 
may be the date of the current disbursement. 
 
 
PDCX07 STGC  
Loan Policy – Construction; Limited Coverage Only for Prior Work 

Pending disbursement of the full proceeds of the loan secured by the mortgage described in 
Schedule A, this policy insures only to the extent of the amount actually disbursed by the 
Insured in good faith and without Knowledge of any defects, liens, or encumbrances on the 
Title. This policy insures against loss or damage which results from claims of mechanic’s or 
materialmen’s liens arising from nonpayment of bills for labor performed or material furnished 
prior to ________________, 20____, but said coverage is limited to mechanic’s and 
materialmen’s liens by those persons or entities receiving said payments directly from the 
Insured pursuant to written disbursement authorization approved by the Insured herein; 
except any such liens or notices thereof as may be recited under Schedule B hereof and 
except as otherwise provided herein. At the time of each disbursement of proceeds of 
the loan, an endorsement to this policy must be secured increasing the amount 
insured hereunder up to the face amount of the Policy, subject to the following requirements 
being met before issuance of such endorsement:  
(a)  a title search is made by the Company that reveals no liens, objections or any adverse 
changes in the title,  
(b) the contractor and owner furnish the Company satisfactory paid bills, liens waivers, 
estoppel certificates and other evidence that all items from which a lien might arise, have 
been paid or otherwise satisfied, and  
(c) the Owner and Contractor furnish the Company satisfactory updated Affidavit and 
Indemnity Agreement(s) as to the matters referred to in (b) above.  
This Policy does not insure against mechanic’s and materialmen’s liens for labor performed 
and materials furnished subsequent to the last date to which mechanic’s lien coverage has 
been extended or against mechanic’s or materialmen’s liens for any improvement or work 
that is not financed in whole or in part by proceeds of the indebtedness secured by the 
Insured mortgage, or against mechanic’s or materialmen’s liens by any persons or entities to 
the extent such persons or entities do not receive payments directly from the Insured 
pursuant to written disbursement authorization approved by the Insured herein, nor does this 
Policy insure completion of any improvements contemplated by the Owner, Contractor or 
Insured, or their compliance with plans and specifications. The Company in no way 
guarantees the sufficiency of the mortgage proceeds as adequate to complete 
improvements, or against loss because of the failure of the Insured to disburse the entire 
amount of proceeds of the loan secured by the lien of the Insured Mortgage. Notwithstanding 
any other language contained in the insured provisions of this Policy, the above provisions 
are the sole provisions applicable to coverage for loss or damage resulting from mechanic’s 
or materialmen’s liens or claims therefore not of record.  
 
Comment: Subject to underwriter approval, this clause is designed for issuance if the 
construction mortgage does not have priority over mechanic’s liens (e.g., recordation after 
commencement in some states; unfavorable law in states such as Colorado, Missouri, 
Virginia, and other states) and where the Company is unwilling to provide coverage for 
claims by all claimants because of prior work or materials (e.g., the Company is not satisfied 
with adequacy of loan funds, financial strength of indemnitors, or disbursement procedure).  



PDCX07 provides limited coverage for mechanic’s liens claims by those persons or entities 
receiving payments directly from the Insured pursuant to written disbursement authorization 
approved by the Insured.  The Company generally requires waivers from and confirms 
payment to those persons. It does not insure against claims by other contractors or 
subcontractors, or claims for subsequent work or material. 
 
The date of the policy should be inserted in the blank space of the Pending Disbursement 
Clause.  
 
During the course of construction draw requests will be submitted to the lender, typically 
once a month.  At that time it is anticipated that the lender will ask for a status of title, i.e. 
have any liens been recorded.  The information may be provided verbally or by means of a 
title report.  Once the lender funds the draw request the policy will need to be down dated to 
increase the coverage and bring forward the effective date of the policy.  STG Construction 
Loan Endorsement 1 or the CLTA 122 should be used to provide the coverage.  Paragraph 6 
of the CLTA 122 should be deleted.  Pursuant to the Pending Disbursement Clause, the 
lender must provide the agent with documentation evidencing payment to the contractors 
and materialmen, such as a lien waiver and draw request.  Make sure the information in the 
draw request and lien waivers match.  The amount to be inserted in the endorsement will be 
the amount of the draw plus any interest reserve that has been funded.  The agent will need 
the lender to provide the actual amount of increased coverage.  
 
Fifth, you may not issue an ALTA 14-06, 14.1-06, or 14.2 or CLTA 111.10 or 111.11 (Future 
Advance/Revolving Credit Endorsements) unless it includes a mechanic’s lien exception. 
 
Hopefully this will help you understand the process and help educate the lenders. 
 
Glen Roberts 
 
 

 

 


