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Importance of Title Insurance for all Americans 

Policy Tip 
By Michelle Ebbens, Agency Services 

It may seem like a grandiose claim, but the work 
we do benefits not only each individual policy-
holder, but the nation as a whole. Below are just a 
few examples of how we all benefit from the ac-
tions of our industry: 

Collect $325 million in past due child support 
annually. 
Work with law enforcement to protect and 
apprehend people committing real estate trans-
action fraud. 
Assurance to homeowners that they can t sim-
ply lose their title because of covered claims. 
Assurance to lenders that their investment is 
protected, thus allowing homeowners to 
unlock the value in their homes. 
Save consumers $10 billion annually in interest 
costs through timely closings. 
Collect $1.75 billion in delinquent Federal taxes 
annually.  

Source: ALTA 

One key to successful 
leadership is continu-
ous personal change. 
Personal change is a 
reflection of our inner 
growth and empower-
ment.  

- Robert E. Quinn 

When doing a short form policy you should AL-
WAYS view the HUD statement and compare the 
mortgages paid with the mortgages listed on the 
commitment to insure. If you have more mort-
gages on the commitment than payoffs on the 
HUD statement then there should be an indem-
nity letter from the previous title company in your 
file.  

Quote 
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The Perils and Pitfalls of Short Sales 
By Ellen M. Wagner, Wisconsin State Counsel and  

Wendy S. Gibbons, Indiana State Counsel  

It will not come as a surprise to anyone that foreclosures in Wisconsin are at record levels.  
According to the Department of Financial Institutions, new foreclosure proceedings are over 
25% higher than last year, and more than double the number filed five years ago. 
The combination of declining housing prices together with owners who financed at or near 
100% of their property s value has left an increasing number of homeowners in a situation 
where they have little or no equity As long as housing prices continue to be depressed, dis-
tressed homeowners who are in default on their mortgage debt will continue to seek solu-
tions to their dilemma. 
One such solution is known as a short sale or short payoff.  Where the value of the 
home has declined below the current balance on the owner s existing mortgage, the home-
owner may have to sell their property for less than is needed to pay off the costs of sale plus 
the total amount due to the mortgage lender.  As a result, secured lenders or other secured 
creditors receive less money than what is actually owed. Hence, the seller is "short" on cash 
needed to close.  Another term you might hear is that the seller is upside down.  . In order 
to avoid the costs involved in pursuing a foreclosure and the possibility of acquiring the fore-
closed property, the existing first position lien lender may agree to release the mortgage in 
exchange for an amount less than the outstanding balance of the mortgage debt.  The terms 
of the short payoff may be negotiated by seller directly with the lender directly or through a 
third party such as a foreclosure consultant.  From the buyer's perspective, the transaction 
proceeds in the same manner as a conventional purchase. 
One result of the increasing number of short sale real estate transactions is the fact that they 
have become a source of increased business for title insurance companies who are capable of 
negotiating the pitfalls and perils that can lead to claims. 
Certainly, some properties are better candidates than others for a short sale. Typically, the 
best candidate for a short sale is where there is only one lender who needs to approve the 
short sale and there are no other liens on the property that to be addressed. Roadblocks to a 
successful short sale transaction are delinquent property taxes and homeowner association 
dues, the possibility that seller may file or has filed bankruptcy halting the sale, and the exis-
tence of numerous liens on the property filed by IRS, judgment creditors or ex-spouse for 
child support, etc.  For a short sale to occur, the informed consent of ALL secured creditors 
is required.  Therefore, in any short sale transaction, the prudent title agent must heighten his 
or her awareness. A diligent, up-to-date title search is required in all instances.  Dating down 
the search to as close to closing as is humanly possible is essential. 
A Title and Escrow Company may become involved in a transaction with such a seller in a 
number of ways: 

You may be asked to provide title insurance for the sale by the seller. 

You may be asked to provide title insurance for the sale by a third party (a foreclosure 
consultant or other intermediary) working with the seller. 

You may be asked to provide title insurance for the loan by the buyer s lender. 

You may be asked to provide title for a variety of different portions of the transaction as 
part of a flip or A-B-C transaction 

You may be asked to provide closing services for some or all of these parties. 
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The Perils and Pitfalls of Short Sales (cont.)  

Lender Requirements

 
In order for a short sale to occur, the primary lender must approve the transaction.  While a 
title agent should not be involved in negotiating the short sale payoff with the first lien posi-
tion lender, it is helpful to understand something of the process.  Prior to making its decision 
to accept a short payoff, a lender will generally require information on the value of the house, 
marketing history, proof of seller s inability to pay the full amount due, written contract for 
purchase between buyer and seller and preliminary HUD-1 settlement statement. Lenders 
will also typically want to see complete financial statements from borrower, documents prov-
ing hardship, tax returns for the last two years, pay stubs for the last two months and bank 
statements for past four months. Timely contact with the lender by the seller or his/her rep-
resentative is critical in facilitating the short sale. Title companies can do their part to facili-
tate the short sale by providing an accurate title commitment as distressed owners may not 
reveal the full scope of their financial obligations, or may not even be aware of how bad their 
situation is. 
If providing closing services, title agents are often asked very early in the process to issue a 
preliminary closing statement to be submitted to the first lien position lender as part of its 
evaluation process.  While the title agent will not be bound by the items listed on this state-
ment, it is prudent to estimate the costs within the title agent s knowledge and control care-
fully (such as title premium, closing fee, courier/wire charges, recording fees), as changes at a 
later time must often be justified to the lender being paid off, or the closing statement may be 
disallowed.  
One item universally considered by the first lien position lender is the purchase contract it-
self.  If the title agent is closing the transaction, verify with the short-pay lender that the Offer 
To Purchase in the title agent s possession is the same as that in the lender s possession, par-
ticularly including ALL counter-offers and amendments.  

Short Sale transaction guidelines

 

1. Please obtain a written payoff letter from the discounting lender. It should state the re-
duced amount that the existing lender is willing to accept in full satisfaction of the loan, 
and the date through which the payoff is valid.  If there is any other written agreement 
between the seller and the existing lender describing additional terms of the short sale 
payoff, please obtain a copy for your records.  Do not accept a short payoff letter ob-
tained by the borrower or an intermediary without verifying the amount of the payoff 
and the terms directly with the lender.  This step cannot be overlooked as it is not un-
known for these payoffs to be doctored. 

2. Please do not overlook junior mortgages and other liens. Such mortgages and other liens 
must remain as exceptions to the title policy, unless the seller has arranged for their re-
lease (for example, by convincing the junior lender or lienor that there is insufficient eq-
uity in the property to satisfy them), and you receive acceptable documentation from the 
junior mortgagee or other lienor describing the disposition of such mortgages and/or 
liens. At times you may be permitted to remove certain junior liens on the basis of Wis-
consin s homestead exception.  Occasionally, two or more existing lenders may be in-
volved in the short sale transaction, with the potential for inconsistent closing instruc-
tions, which must be reconciled prior to closing. 

3. Prepare a preliminary HUD-1. 
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The Perils and Pitfalls of Short Sales (cont.)  

4. Review the discounting lender s payoff letter carefully.  Look for any instruction or state-
ment that conditions the lender s obligation to issue a mortgage satisfaction on the prop-
erty not being transferred within 30 days after the closing date; or any statement that 
purports to give the discounting lender the right to pursue action against the closing 
agent if the property is acquired by any means of fraud.  Statements such as these will 
make the transaction uninsurable.  Please contact our STG Wisconsin office for further 
guidance if you have a payoff with these types of instructions. 

5. Follow the discounting lender s instructions and conditions.  This includes getting ap-
proval of the closing statement prior to closing, and transmission of funds following clos-
ing.  These instructions and conditions may also include restrictions on closing costs (for 
example, broker's commissions) and the payoff amounts to other creditors (for example, 
junior lenders).  Make sure that the approval of the closing statement is given to you in 
writing (or by email) 

 

do not accept a verbal OK.  Discounting lenders may refuse to 
satisfy the mortgage if these instructions are not followed to the letter. 

6. If there is a pending foreclosure, obtain confirmation from foreclosure attorney that upon 
payment of short sale proceeds to existing lender, the attorney will dismiss the foreclo-
sure action 

7. The seller should acknowledge receipt of the discounting lender s payoff letter by signing 
it at closing. This will eliminate a possible claim in the event the letter indicates that the 
note will not be fully satisfied. 

8. After the closing, promptly follow up to obtain recordable satisfactions or releases, as 
applicable, of all mortgages and other liens.  

Red Flags-Beware of Equity Skimming Scams, Illegal Flip Transactions, and Seller 
Buy-Back Schemes

 

Most lenders evaluating a short payoff request assume that the seller is unrelated to the buyer 
submitting the Offer to Purchase.  In other words, the lender depends upon this being an 
arms length transaction to a bona fide purchaser for value. If you become aware of a relation-
ship between the seller and buyer, whether familial or business, do not close the transaction 
without the relationship being fully disclosed to and approved by the discounting lender. 
Do not close or insure a transaction if you suspect the transaction involves equity skimming. 
A typical scenario is where a third party contacts the homeowner who may be in foreclosure 
and offers to negotiate with the seller s lender to save the home from foreclosure in exchange 
for a deed to the home or a power of attorney from the homeowner. The company that ac-
quires the title or the POA negotiates a short sale with the lender then sells the home to a 
new buyer shortly thereafter for a substantial profit. The company may or may not agree to 
give the homeowner a share in the resale profits. The risk in this type of  A to B to C transac-
tion is that the discounting lender may seek to set aside the short sale conveyance as a result 
of being fraudulently induced into accepting a sale price that was significantly below the fair 
market value for the property. If you have knowledge that seller is getting back any money at 
closing on a short sale or have knowledge that parties will be turning around and selling the 
property for a higher price than short sale purchase price, do not close until you have dis-
closed this information to the lender being paid off, and received written or email confirma-
tion to close anyway. 

Page 4 

 

Disclosure to ALL 
lenders involved is 
critical.  



The Perils and Pitfalls of Short Sales (cont.)  

Running low on final policy jackets? 
By Sherri S. Stine, Agency Services Representative   

Disclosure to all lenders involved is critical. It is very important that you disclose all transac-
tions to all lenders and send both HUD-1 settlement statements to both the existing lender 
and new lender. If there is a bankruptcy proceeding, you must obtain an order authorizing the 
contemplated sale. A lift of stay for lender to foreclose will not be sufficient.  
Do not close or insure a transaction where the seller expects to occupy the property as a ten-
ant or otherwise following closing.  While it is not illegal for the new owner to rent to the 
seller, there are inappropriate rescue schemes out there involving buyers who promise the 
seller that the seller will be able to buy the property back for just a little more than the short 
payoff amount following closing.  The seller can stay on as a tenant while the buyer or a third 
party repairs the seller s credit and raises the funds needed to reacquire ownership.  Often, 
the seller later discovers that the rent is exorbitant, or that the cost of reacquiring their 
property has skyrocketed well beyond the price the seller was promised.  Often these sellers 
turn around and sue everyone involved in the original sale, including the title agent.  As a re-
sult, Stewart Title has declined to insure transactions where the seller will remain in posses-
sion. 
Please take the time to review again Stewart Title Guaranty Bulletin SLS2008005 issued on 
March 25, 2008 for more detailed guidelines for insuring short sale transactions and Bulletin 
SLS2009005 issued on March 23, 2009 identifying instructions in short sale payoffs received 
from existing lenders that will make your current short sale transaction uninsurable.  As al-
ways, please contact our STG Wisconsin office if you have any questions or need further guid-
ance.  

ewagner@stewart.com

 

What do you do when you are getting low 
on or running out of policy jackets/
inventory? You would send an email to 
stgforms@stewart.com 

 

This email address is for three separate em-
ployee s at Stewart Title Guaranty in Hous-
ton. In that email you should identify 1. 
yourself, 2. your agency and 3. your agent 
ID number. Request however many poli-
cies you would like, usually not less than 100 
of each type, but it is up to your agency s 
needs. For example, 100 of the Long Form 
Loan Polices, 100 of the Short Form Loan 
Polices, etc. Also, be sure that you specify 
that you would like the 2006 Wisconsin 
forms and whether you use the hard (paper) 
or electronic jackets.  
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If you use the hard (paper) jackets you 
need to include your delivery address (not 
P.O. Box) in your request. If you use elec-
tronic jackets specify which system you 
produce the finals in, ex. AIM, Steps/Prism, 
etc. 
For those Agents that use the Stewart Ex-
press/TitleMax system, you need to send 
Sherri Stine an email, sstine@stewart.com, 
informing that the system is low on inven-
tory. Everyone on this system uses the 
same batch of policies. Your Agent ID# is 
assigned to each jacket number when the 
policy is printed. We put 3,000 of each type 
of policy jacket in to the system at a time 
so you should not run into this problem 
very often, if at all.  

sstine@stewart.com

 



Use of Correction Affidavits and Claims Prevention 
By Sara L. B. Cavil, Wisconsin Claims Counsel  

 
The use of Affidavits of Correction has become a hot topic in the claims arena.  The 
scenario is almost always the same. The agent discovered that there was something 
incorrect with the insured mortgage after it had been recorded.  Usually, it was an er-
ror in the legal description.  These errors ranged from a completely incorrect parcel 
being attached to the mortgage to a small typo in the name of a subdivision in a deed.  
In each instance, the agent simply prepared an Affidavit of Correction, executed the 
affidavit themselves, and had it recorded.  Assuming this recording effectively fixed 
the error, the agent proceeded as usual and issued the final policy.  However, depend-
ing upon the type, and severity, of the error in the mortgage, the Affidavit of Correction 
executed by the agent could be considered completely ineffective.  It is not the use of 
the affidavit itself that is at issue, but rather, the party that executed the affidavit.    

Anytime an Affidavit of Correction is used to alter a legal description in a document, 
the correct parties need to be executing the Affidavit.  For example, let s assume the 
deed executed at closing was for two parcels of land.  However, it was the intent of the 
sellers to sell, and the buyers to buy, only one of the parcels.  The deed gets recorded, 
and the error is discovered in the agent s final update.  If an Affidavit of Correction is 
going to be used to correct this error, both the grantor(s) and the grantee(s) must exe-
cute the Affidavit of Correction.  The agent CANNOT correct this error on their own.  
The parties to the original transaction need to be the parties that execute the affidavit.    

The same holds true in the instance of an incorrect legal description in a mortgage.  
Here, both the lender and the borrower would need to execute an Affidavit of Correc-
tion that is going to alter the description of the parcel to be encumbered by the mort-
gage.    

A recent Wisconsin Court of Appeals Case of Smiljanic v. Niedermeyer, 2007 WI App. 
182, sets forth the premise that the recording of an affidavit by a third party (not a 
party to the original transaction) is not a valid means of conveyance or correction.    

In sum, an Affidavit of Correction is a useful tool in correcting errors in documents of 
record. However, the proper parties must execute the affidavit for it to be effective.  In 
most instances, a title agent cannot unilaterally prepare and execute the affidavit.   

sbergman@stewart.com
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REMINDER:  Keep A Sharp Eye Out For Forgeries 
By:  Ellen M. Wagner, Wisconsin Underwriting Counsel 
The continued rise in property owners under the threat of foreclosure has resulted in the pro-
liferation of foreclosure rescue scams that continue to cost the public and our industry hun-
dreds of thousands of dollars.  One variation that continues to cause huge losses looks like 
this.  

A foreclosure rescue company contacts a distressed homeowner whose loan is upside down 
(the owner owes more than the property is now worth) and agrees to pay off the home-
owner s mortgage loan in return for a deed to the property, assuring the homeowner that they 
will be released from the loan.  The scam artist delivers a forged mortgage satisfaction to the 
homeowner and gets a deed from the homeowner.  Then the scam artist brings the existing 
loan current and continues to make a couple of monthly payments on the loan, all so the 
lender stops contacting the real borrower.  The deed and the mortgage release are also re-
corded with the Register of Deeds.  

Then the scam artist finds a buyer for the property and hires you to do the title and closing.  
You search the title, and your searcher notes that there are no outstanding mortgage liens.  
You issue your commitment showing clear title, conduct the closing, pay the scam artist seller 
the sale proceeds, record the new deed, and issue an owner s policy to the new owner and a 
lender s policy to the new lender.  Immediately following closing, the scam artist stops making 
payments on the still-existing loan from the previous owner, and some months down the road, 
your new insured owner and lender are being named in a foreclosure suit.  

These scam artists are becoming extremely good at forging mortgage satisfactions, down to 
the proper forms, signatures, acknowledgements, and seals  all probably copied verbatim from 
other legitimate releases issued by the same lender on mortgages on other real estate.  As 
such, these forgeries are very difficult for a searcher or examiner to detect.  

To help prevent or minimize losses due to these transactions, remember that Stewart has a 
policy that requires you to independently verify the validity of a recorded mortgage release in 
the following situations:  

1. If a mortgage release just shows up of record and does not appear to be issued in 
connection with the sale of the property or the refinance of that mortgage, verify the 
validity of the release.  It is very unusual for a property owner to pay off a fairly recent 
mortgage for no particular reason. 

2. In any transaction in which you are asked to issue an owner s or lender s policy in 
excess of $100,000, you must verify the validity of any mortgage released within 1 
year prior to the closing date. 

3. Remember, your closing/escrow personnel will not normally be aware of these mort-
gages as they will not show on the title commitment.  You need to inform your 
searchers to obtain copies of these mortgages and releases, and then alert your ex-
amination staff to verify the validity of the release.  

ewagner@stewart.com
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Mike Halpin 
Agency Service Manager  

Stewart Title Guaranty Company 

A title industry veteran, 
Mike Halpin was founder 
and owner of Title One, Inc. 
of Waupaca. Title One was 
acquired by Stewart Title of 
Wisconsin in early 2007. In 
August 2007 Mike was 
named president of Stewart 
Title of Wisconsin and then 
transferred over to Wis-
consin Agency Services 
Manger of Stewart Title 
Guaranty Company in July 
2008. 

Halpin attended University 
of Wisconsin - Madison 
and graduated from Uni-
versity of Wisconsin - Mil-
waukee. Mike Halpin has 
been in the title business 
since 1986. 

mhalpin@stewart.com

 
Upcoming Webinars   

June 4      1:00-2:00 Central                   

TitleSearch: A Solution for Small to Mid-Sized Title  

Agencies              

https://stewartevents.webex.com/stewartevents/onstage/g.php?d=664663261&t=a

  

June 10   1:00-12:00 Central                   

Creating Leverage Control Using Existing Resources 
https://stewartevents.webex.com/stewartevents/onstage/g.php?d=664015775&t=a

  

June 18      11:00-12:00 Central             

StewartMarketing.com  New & Easy Way to be More  

Successful                 
https://stewartevents.webex.com/stewartevents/onstage/g.php?d=668715169&t=a

  

June 25       10:30-12:00 Central 

New HUD-1 Training 
https://stewartevents.webex.com/stewartevents/onstage/g.php?d=663006260&t=a
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