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Introduction

Holdbacks in real estate transactions serve as a form of financial
security or insurance against potential post-transaction issues
or concerns. They protect the interests of buyers and sellers as
well as title insurers by providing funds to address repairs, legal

disputes, or other unforeseen expenses.
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What Is an Escrow Holdback??

 An escrow holdback involves placing a portion of transaction
funds into an escrow account, where they are held by a neutral
third party, such as Stewart Title Guaranty Company. These funds
are not released until specific conditions or milestones outlined in
the agreement are met.

 Escrow holdbacks are commonly used in real estate, mergers and
acquisitions, construction projects, and other business deals
where there Is a need for added financial security.
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The Basics of Holdbacks

« Holdback Amount: This is the specified amount that is withheld at the close of the transaction
by the escrow holder until certain conditions are satisfied. The amount can vary depending on

the nature of the issue.

«  What are the funds held for? Specifying what the issue is to be rectified as a condition of

releasing the funds.

« Conditions to Release: Holdbacks are typically tied to specific conditions that must be met,

such as the completion of repairs, receipt of final permits, Release of a judgement, etc.

Time Frame: A deadline is usually set for when the conditions must be met.
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The Pros of Using Escrow Holdbacks

1. Enhanced Financial Security
One of the primary benefits of an escrow holdback is the financial security it provides. By holding

funds in escrow, parties can ensure that obligations are met before the money is released.
For example:

 In areal estate transaction, a holdback can ensure that the seller completes agreed-upon

repairs.

 Ina business sale, a holdback can verify that the seller fulfills performance clauses or transitions

assets.

This layer of protection builds trust and reduces the risk of disputes.
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The Pros of Using
Escrow Holdbacks

2. Neutral Oversight

Escrow holdbacks are managed by a
neutral third party, such as the
escrow holder, ensuring impartial
oversight of the funds. This prevents
either party from having undue
control over the money, fostering

fairness throughout the process.
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The Pros of Using Escrow Holdbacks

3. Flexibility for Various Scenarios

Escrow holdbacks are incredibly versatile and can be used in many situations, including:
« Addressing incomplete construction or repairs.

* Resolving disputes over contract terms.

 Ensuring compliance with warranties or maintenance agreements.

This adaptability makes escrow holdbacks a reliable solution for both simple and complex

transactions.
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The Pros of Using
Escrow Holdbacks

4. Minimized Disputes

By clearly defining the conditions for
fund release, escrow holdbacks help
mMinimize misunderstandings or
disagreements between parties.
Everyone knows what is required to
fulfill the terms of the agreement,
which helps avoid unnecessary legal

battles.
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The Pros of Using Escrow Holdbacks

5. Protection Against Unforeseen Issues

Escrow holdbacks provide a safety net against unforeseen challenges, such as delays in obtaining

permits, unexpected repairs, or non-compliance with contractual obligations. This ensures that the

transaction can move forward without unnecessary delays or risks.
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The Cons of Using
Escrow Holdbacks

1. Added Complexity

While escrow holdbacks offer many
benefits, they can add complexity to
a transaction. The parties involved
must agree on the conditions for
releasing funds, which can take time

to negotiate and finalize.
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The Cons of Using Escrow Holdbacks

2. Potential Delays
Since funds are only released when specific conditions are met, there may be delays if those
conditions are not fulfilled on time. For instance, a contractor may take longer than expected to

complete repairs, or a seller might need extra time to meet performance milestones.

To mitigate delays, it's essential to establish realistic timelines and manage the process efficiently.

Thus, calendaring check-ins with the parties.
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The Cons of Using Escrow Holdbacks

3. Associated Costs

Escrow holdbacks can come with administrative fees, which may be seen as an additional expense

IN a transaction. However, these costs are typically outweighed by the financial security and peace

of mind that escrow holdbacks provide.

Make sure all parties agree with any additional costs involved with Holdback, and that the escrow

holder’s fee is stated in the Holdback Agreement that all parties execute.
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The Cons of Using
Escrow Holdbacks

4. Risk of Miscommunication

If the terms of the escrow holdback
agreement are not clearly defined,
there is a risk of miscommunication
between parties. This can lead to

disputes or delays in fund release.

To avoid this, it's crucial to prepare
clear and comprehensive

agreements.
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How Holdbacks Are Structured

The structure of a holdback agreement can vary depending on
the specifics of the transaction. However, there are some

common elements that are typically included in a holdback

arrangement:
L]
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Determining the Holdback Amount

The amount of the holdback is usually based on the estimated
cost of completing the work or resolving the issue. In some

cases, an additional buffer may be included to cover any

unforeseen exXpenses.
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Setting Clear Conditions

The conditions under which the holdback will be released must
be clearly defined. This includes specitying what work needs to
be completed, any standards or approvals required, and the

deadline by which these conditions must be met.
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Establishing a
Deadline

A deadline is usually set for the
completion of the work or resolution of
the issue. If the conditions are not met
by this deadline, the Holdback
Agreement needs to specify what is
then to take place. Which can include
the other party receiving the holdback
funds to use them to address the issue

directly.
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Legal Considerations

The holdback agreement should be documented in writing and
INncluded as part of the purchase agreement or a separate
contract. It's also advisable that if the parties do not have legal
counsel Involved Iin the transaction, that they have the right to
seek legal representation to review the agreement to ensure
that the holdback is structured as they anticipate and protects

theilr interests.
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Disputes Over Completion

One of the primary risks associated with holdbacks is the potential
for disputes over whether the conditions have been met. If the buyer
and seller disagree on the quality or completeness of the work, it can
lead to delays in releasing the funds and even legal disputes. Thus,
It's Imperative that Holdback Instructions have very specific
conditions for the release of funds and then further specific

Instruction, as to what will take place in the event of a dispute.
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Delays in Receiving Funds

For sellers, a holdback can mean a delay in receiving the full sale
price. This can be particularly problematic if the seller is entering into
a 1031 tax deferred exchange. Make sure to discuss the terms of the
holdback with the seller's exchange accommodator, to ensure that
all parties are aware of the timelines and any tax consequences that

the funds may be subject to, in the event the release of the funds

falls outside that time frame.
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Additional Costs

It the holdback amount is insufficient to cover the cost of the
required work, the agreement needs to clearly specify which
party will be responsible for the additional cost and if payment
of that additional cost is to be deposited into the escrow

account or paid outside of the escrow account directly to the

party due to receive the funds.

NYSESTCTh p s for informational pu p only and is not a dmy b ued a IgI advice. Stewart Title a law firm and doe " . .
offer legal s f yk d N thir dp y ym yr Iy pon a yth ng dh n when makin gI gal a d/ other det mnatlons regarding 2025 Title Tenets \Webinar Series

ttle escrow an d I d p should ¢ I t with a torney prio mb k g any specmc course of a Th s pre: s for the sole

purpose of this class and n b h red and/ord|ssem|nated.©2o24s tewart and affilia AII ights reserved.



Agreements drafted by outside S
parties- The importance of red lining:

It's commmon for counsel representing the principals in a transaction to prepare
and negotiate a proposed Holdback Agreement that gets deposited into escrow.
However, always keep in mind that the escrow holder is also a party to the
agreement and as such has the right and moreover, the obligation to review a
draft of the proposed Holdback Instructions before execution. As the escrow
holder, it's imperative that you confirm that the agreement contains all the
specific requirements discussed above. As the escrow holder, you are a party to
the agreement and have the right to require revisions if the instructions are

ambiguous in any way, or do not contain sufficient information.
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