Mind the Gap!!

What's this “gap” you keep hearing about - in plain English

In Rhode Island, agents who handle primarily residential transactions rarely deal with so-called “gap”
coverage. With the recent Registry closings caused by the COVID-19 virus, title insurers have offered to
insure over the gap in certain situations so that closings aren’t unnecessarily delayed. Understandably,
there have been many questions about this, and so we’ve put together a list of the most frequent
guestions we received in the past few days. We hope this helps, and if you have any other questions or
concerns, please reach out to Shannon Coleman at scoleman@stewart.com or Paula Cuculo at
paula.cuculo@stewart.com.

FAQs on the GAP

1. Q:Typically, | record documents and then title policies are issued as of the date and time of
recording. The Town Hall is closed due to COVID-19, | can’t get my documents on record and
the bank wants me to disburse and then a policy be issued. What'’s going on here?

A: In the interest of enabling closings to occur despite the recent closures as a result of the
COVID-19 virus, title insurance policies may now be issued as of the date and time title has been
run through prior to disbursing even though documents cannot be recorded. There are of
course certain requirements, all of which are set forth in our National Bulletin and our Local
Supplement. As always, you must have all of the documents necessary for the closing in hand,
and you must be in possession of good funds. In addition, we require the seller (or borrower in
a refinance transaction) sign the Title Insurance Affidavit / Gap Indemnity document. You would
update your title using the available websites, and provided there are no new documents of
record which affect title, you would disburse funds and the policy would be issued as of the date
and time of disbursement. As soon as possible after re-opening and documents are being
accepted for either in-person or e-recording if applicable, you must record the appropriate
closing documents and update the title through the date and time of recording. If an
intervening document, for example an execution or tax lien appears on your title update, please
contact the office immediately. Otherwise, nothing further needs to be done.

2. Q: Asthe closing attorney, how do | know that no new liens against the property will be
recorded prior to my documents getting on record?

A: There is no way to know whether something might get recorded prior to the time your
closing documents get recorded. However, there are some situations in which it's more prudent
to hold off on closing rather than taking a chance. For example, if there are significant

1 The phrase “Mind the Gap” is a familiar one to anyone who has ever traveled on the London Underground. It’s a
warning to passengers to be cognizant of the space between the train and the subway platform (a/k/a the “gap”).
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outstanding taxes, active construction, or several liens filed against your seller, please contact us
before you close. Also, one of the best ways to minimize the risk of an intervening lien being
recorded is to record your documents as soon as the Town Hall re-opens. As an additional
precaution, sellers (in a sale transaction) and borrowers (in a refinance transaction) must sign
the Affidavit/Gap Indemnity.

You should also make sure the buyers understand the risks involved in not being able to record
documents immediately. Although there is coverage for the gap in the owner’s policy of title
insurance, they are not covered if they do not purchase the policy. As with any closing, if the
owner declines to purchase a policy, they are required to sign the Availability of Owner’s Title
Insurance form. In addition, we encourage you to inform the owners, in writing, that until
documents are recorded, other documents may be recorded which would affect the status of
their title and disclaiming liability for any such documents. Finally, as set forth in the Stewart
Underwriting Bulletin concerning COVID-19, you must have the buyer acknowledge, in writing,
that recording and return of the original deed and mortgage will be delayed until the recording
office is open.

Q: Who signs the Modified Title Affidavit/Gap Indemnity?

A: In a sale transaction the seller signs. If there is more than one seller, all sellers should sign
one or more originals. In a refinance transaction, all borrowers must sign. We encourage
seller’s attorneys to reach out to buyer’s attorneys for the correct form of affidavit, and we
recommend that buyer’s attorneys be proactive about sending out forms to sellers.

Q: Can an attorney sign the indemnity under the limited power of attorney for closing?

A: This is not preferred and may be problematic given the standard form of the power of
attorney document. Usually the POAs that are given are limited POAs and do not include the
ability of the agent to bind the principal on an indemnity. If there is a particular situation with
unusual circumstances, contact a Stewart underwriter.

Q: The lender tells me | have to attach a gap endorsement to my title policy. Is an endorsement
required in order for the lender to have coverage over the gap?

A: No. Gap coverage is provided by virtue of the Date of Policy and the following language in the
policy jacket:
Covered Risk 14 (standard loan policy): “Any defect in or lien or encumbrance on the
Title or other matter included in Covered Risks 1 through 13 that has been created or
attached or has been filed or recorded in the Public Records subsequent to Date of
Policy and prior to the recording of the Insured Mortgage in the Public Records.”

Covered Risk 28 (Enhanced loan policy): “Any defect in or lien or encumbrance on the
Title or other matter insured against by this policy that has been created or attached or
has been filed or recorded in the Public Records subsequent to Date of Policy and prior
to the recording of the Insured Mortgage in the Public Records.”



In plain English, what these provisions essentially say is that there is coverage for something that
goes on record between the date of the policy and the recording of the mortgage. Because of
this language in the jackets, no additional endorsement is required for the lender to have
coverage over any liens or matters that get recorded between the date of policy (funding or
disbursement) and the recording of mortgage.

Note that insured owners also have this coverage in their policies. However, we anticipate that
most of the questions you receive will be from lenders. If you are looking for the owner’s gap
coverage it can be found in Covered Risk 14 of the basic owner’s policy and in the definition of
Policy Date in the enhanced owner’s policy.

If you find that your lender clients are insisting on an endorsement, please reach out to us and
we will work with you to address the lender’s concerns.

6. Q:So no additional language is needed in the policy or title commitment?

A: No additional language is required in the title policy for the insured to have so-called “gap
coverage.” However, we do require that going forward the following requirements be included
in Schedule B, Section 1 of all title commitments:

e Receipt of a properly executed Modified Title Insurance Affidavit on this Company’s
form.

e The Company reserves the right to raise any such additional exceptions and/or
requirements as it deems necessary upon receipt of the details of the transaction, its
review of the closing documents, and changes in recording and title searching
capabilities due to closures resulting from the COVID-19 virus.

7. Q: That covers the title policy. Is there anything else | should be thinking about?
A: There are a few other things to keep in mind:

o If you are sending mortgage, tax, or other lien payoffs by FedEx, UPS or other delivery
service, you should confirm that the office you’re sending to is physically open and
staffed. As always, if you are wiring funds, make sure you confirm that you have the
correct account information.

e If Probate records are unavailable, examiners may not be able to complete their title
work. Alternatively, you may be able to obtain copies of these documents from an
attorney who did the probate or a prior closing. You may also be able to rely on a prior
policy of title insurance — check with a Stewart underwriter for solutions to a particular
issue.

e Many municipalities are closing or limiting services. This means you may not be able to
get smoke detector certificates. The Rhode Island Fire Safety Code Board of Appeal and
Review have issued a directive which provides for deferred inspections. You may view
our recent Bulletin for more details: Smoke Certification Bulletin.
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e Fraudsters will likely attempt to take advantage of this situation to try to divert funds.
Continue to follow best practices if you're being asked to wire funds or re-issue checks,
even if the request uses COVID-19 as the reason for the changed instructions.

o |[f you're representing a seller, caution them that they may not want to cancel their
homeowner’s insurance policy if the deed has not been recorded.

e Please take precautions to keep you, your staff and your clients safe. Many
organizations, including ALTA, have offered suggestions on how to minimize the risk of
contracting and spreading COVID-19.

This list will likely grow longer and we will keep you updated about any developments. If
you have any questions or concerns about the gap coverage or any other matters, please
contact a member of our underwriting staff.



