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Topics covered

« Contract Litigation Risks
« Third Party Litigation Risks
« Special Litigation Issues Relating to Closing Protection Letters

« Litigation Issues in the Current Market Environment
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Contract Litigation Risks

« Drafting Issues
« Seller Disclosure Requirements

- Broker/Agent Disclosure

Responsibilities and Risk Mitigation

« Contract Default Rights and Liabilities
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Contract Litigation Risks
Drafting Rules of the Road

» All provisions construed together to
determine the intent of the parties

« Handwritten provisions prevail over
typewritten

* Interpretation of intent will be
construed against the party who
drafted the contract in the event of
conflicting provisions or ambiguities

* The first appearing of two conflicting
provisions will prevail over the
subsequent provision
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Contract Litigation Risks
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Fertile Grounds for Litigation

Failure to include an accurate or complete
legal description of the property

Not providing adequate times for inspection
and due diligence for the seller

Failure to consider impact of local
jurisdictional issues such as transfer taxes and
fees, zoning, use and platting logistics

Failing to adequately consider issues relating
to obtaining tenant estoppel certificates

Inadequate consideration of who is
responsible for paying costs if the contract
terminates and other termination issues
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Contract Litigation Risks

Fertile Grounds for Litigation (cont.)

» Failure to consider “merger doctrine”
INn post-closing matters

TERMS AND CONDITIONS

» Not providing adequate times for
iInspection and due diligence for the
seller

e Qver-reliance on “asis, where is”
clauses

« Failing to limit default remedies

* |Inadequate consideration of who is
responsible for paying costs if the
contract terminates and other
termination issues

TITLE TENETS Webinar Series 6
tec rt Title.

uted withol




Seller Disclosure Obligations and 72"

Associated Litigation Risks

* Most states require disclosure of certain known

hazards and risks associated with the subject property

* Eight states currently mandate pre-closing

disclosures by sellers in commercial sales, including

California, Maine, Michigan, New Hampshire,

Minnesota, Texas, Tennessee, and Washington

* Latent defects should ALWAYS be disclosed prior to

closing in writing!
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Seller Disclosure Obligations and 72"

Associated Litigation Risks

What is a “Latent Defect”?

A flaw or defect in the property that
could not have been discovered by a
reasonably thorough inspection before

the closing of the sale.
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Broker/Agent Disclosure

Responsibilities and Risk Mitigation

Practice tips:

 Brokers and agents should always advise their seller clients
In writing of the importance of full disclosure and accurate
completion of required disclosure forms

« Always err on the side of over-disclosing

« Always disclose known or likely suspected latent defects or
Issues

 Understand and emphasize liability for both affirmative
misrepresentations, and non-disclosure of known issues
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Third Party Litigation Risks

« Owner Associations
« Adjacent Property Owners
« Easements and Right-of-way Owners

« Co-Ownership in Property Owner
Entities
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Third Party Litigation Risks

Practice tips:

Always thoroughly review filed restrictive
covenants and POA restrictions

Obtain complete understanding of costs
associated with POA

Obtain unfiled POA documentation
Including bylaws, rules and regulations
currently in force and proposed to the

property owners or board of directors for
vote
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/ Bill of Sale
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Third Party Litigation Risks

Adjacent Property Owners

« Review and understand rights and
duties relating to access, use, and

Mmaintenance

* Anticipate new uses by adjacent

owners and plan accordingly
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Third Party Litigation Risks

LLC/JV Co-Ownership Issues =, 7

« Bottom Line: Establish and
resolve all ownership and
management rights and

responsibilities BEFORE closing!!
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Closing Protection Letters - What Are

They and Why Do You Need Them?

A closing protection letter (CPL) by a title insurer
indemnifies the addressee, who may include a
lender, seller, borrower, or buyer, against loss
because of the failure of the named issuing title
insurance agent of the title insurer to comply

with certain written closing instructions that

relate to the title or lien of the lender, or in the
event of fraud or dishonesty of the title insurance

agent in handling the funds and documents.
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AMERICAN LAND TITLE ASSOCIATION {ALTA) CLOSING PROTECTION LETTERS

Ammarican Land Tithe A iath Closing Protection Lotiar —
Single Trarsaction
Revised 12-1-11 64-02-14
CLOSING PROTECTION LETTER
SINGLE TRANSACTION

BLANK TITLE INSURANCE COMPANY
Addreszes:

Oate:

Name of Imumﬁoenl or Agpraved Altomay {the “lssulng Agent” or “Approved Anomey,” as e Cuts MRy regira)
\ng Age or Approved Atoney sppears heva |

Transacico (the ‘Real Esiate Yransacion”)

Re Cicaing Protaction Letter
Do

In ideration of Your of this letter, Biank Tite Insurance Company (e “Comgany’), agrees to
ndemnify You for sclus loss of Funds incumad by You in connection with the dosng of the Resl Estale Transaction
cenduched by the Issuing Agent of Appeowsd AUy on of aler tha data cf this letter, subfect lo the Condiions and
Exdlusions set forth below and provided:
{A) hee Company lssues of s coniractuolly obligated %o isaue 8 Poficy for Your protoction in cannection with e
dosing of %'e Real Eatate Transadtion;
18) You @ 10 Be the (i) lender secured by the Insured Mortgage of (1) purchasar or kssee of the Titk:
) the aggregute of A Funds Yeu transmi % the lssuing Agemt or Approved Allomay for #o Real Estale
Trarsaction doos not excaad § (ara
o) Yburkmmsouycaundby
falure of the Issuing Agend of Approvad Allomay to comply with Your written closing ratnuclions

that melate to:

(&) tha of Funds bish the status of the Tile or the valicity,
wolorceabilty, or prority of the ben of mo hwmd Moﬁnm ot

®) the cbitaiing of any by Yo, tedl ordy 10 the axdant that the

w.nw-muwmummdmnm«mnww erforcaabiity, or
prioety of the fen of #m ingured Mangaga;

2 fran, o, dishi - y of the Mecing Agent or Approved Attomey In harding
MFunmadoamemlanm he clasing, tea anty 1o tha axent that the fraud, $eft,
dnonasty, of misappeopristion relates to the stotus of the Title o tn e valiclty, enforceatidiy, or
pricdly of the fan of the nsured Martgape.

Congditions and Exclusicas
1 Your tranceitinl of Funds or documents o P Seung Agent or Approved Afomey corsfiules Your

Rcoaptance of this leter.
2 For purpesss of tis lattar:

n “Commitmant” means the Comparry's wiillen contraciust sgresmant 1o Gsua the Paloy.

b “Funds” means the maoney racaved by the lssung Agent or Approved Allomay for the Roal Estae
Transaction.

c “Pollcy” or “Polickes” rears (he conlract o contracts of (e insurance, sach in o foom adopted by
the A Lond THe A jon, Bssund of % be issued by the Company In connadion with the
uoungdhnmam‘rmm

d "You" o “Your” maans the Addrosson of this leter, $we Sorowar F e Land is sclly improved by &

one-to-four Tamily resisences, and subjoct 1o 3l nghts and delenses relaling to a claim under tns
fetter that the Compary woud hava against the Addressee,
(1) 1he sssigres of e Insumd Mortgage; and

NATIONAL
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i) "'mmﬁuunﬂd«moavndm“ﬂhbmﬂﬂoﬂum |

o Indebledness,” “nsured Morgoge,” “Lang,” 2nd "THG" hive B keme meaning given them i he
Amercan Land Tiie Association Lean Peley {08-17-06).

Tha Company shidl hares no dnbiky under this closing prasedion Miter for koss arising cut of:

" uumolmmumwwwmm»mmmmmnwm\mnm
e thie o Wit that set forth in the Commitwant Your writen
chaing |t Ly ®4 bissiing Agent or Approved Atlormoy afar Gsuing
nmmmummmmmmmmb,uuhw Mo o reguaton, of
speatic Borg from G ge or Wi o regui conabed in
nc.:mmuunmmmnmh tie N

b foss or lepanment of Your Funds In the ccurse of colecton or whin on depost wiis a bank cue %
tank faikare, M--ncy o msponson, excert k06s of imgakmant mesulieg from feilure of the
Esauing Agent or Approved Aty % comaly with Your writien closing Instuctons 10 Seposit the
Funds in & bank that You designated by nama;

< lmmmuMMMwmmmmmmamthW
nauipment, if any Funds are 0 ba wd fe the parposs of
Thia sutwectan dons not atlect the coverage, ¥ ang nbnmlm'mm ibur materials, of
owmmmadnhpdq

« froud, thek propriation, W of neglo of Your employee, agent, ¥, or
beoker,

e m:ummama-mwmummmmwmnmm

I oy matters craatod, suffered, sasumed, of agreed io or acyaly known by You;

[} memmww-mmnuusc § 5481 (7€), or oter foderal or stode laws
reaing o nithan-dendng, & borowes's polity to repay o kan, qualfed mortgucmes, consumer
grotnciion, or procaiory kending.

h fadiral or sl laws o of for pssat-backed securtization
Mammllhhﬂummmmmmmmm

i the perodio debursement of Funds % gay for of on Pw Land
relatirg 1o the Rew Extato Transaction; of

(3 mnu-\gwawmmnnuwd-qummm
fockialor for tax deke g n Sectien 1031 af the Irtemnl
Reverus Code.

If tha chesiing & 30 s conducied by an Approwed A st Fave been recetved by You
w»mmmudm:mmwnmmwmwmmmm

When fre C y wral have Yoo p 1o this latier, & sal Do subvogatud 1 ol rights ard
m-ﬁ-mmmmun’p«mnmmw\wmm«mMmmw Ratiity
for isdumnfication sl Se reduced 10 the exiont hat You bsive irgpeited e vole of this rght of
subrogation.

The Company’s Iabitty for i0ss under this later shudl not axceed the leask ot

a. 0 ool of Your Funss;

b e Company’s labily under (he Policy at the tme wiien notice of & daim IS made under thin
futher;

c 2a vidue of #a Sen of the Insured Mongape:

d mmueolmnmhw«mumﬁwﬂ«mn&ynummmdnam-
muds under Sis hatier:

¥ You sre not & purchasar, borrwer, of lnssoe, You must hold P Indetiednass buth st e 3me hal the
Conwytlnwmddaa-m prsuint 1o s letler ona al the tme that payment is made 1o saks u cdum
for Ingmmedbcaton under this letar.

Pn,mmllnRuovb'-omdmulmmmvmwubﬁmwlmwwwmm
shall reduco Takiity under his leder by o same amounl. Paymant in deocedance with the e of s
|oter shal consdiue o payment curecant o the Conditions of the Poficy,

The lienéng Agent i the Company's agent only for tha kmiled purpose of lmeulng Polices. Nether tha
Is3ung Agore nee the Approved Atomey is the Company's opent %4 tha purpoas of groviding closing or

setiloment serioes. The Company's abily S Your kes arishg bom closing oc setfovant Senices i
wricty boving (o the iid in this loter. Cthar $an as exgresaly provided
I this fetar, memmhmmummhumew&nMImm,
mm«m of maghguncy uf wry party to the Rey! Extade Tra i ol

mmmmuﬂnmmamrmmﬂmmmwwmanmm
sncirm n loan comnedsd wth the Real Estate Trareacson.
hmmamlnnmnmbulbbhbrnbullmwwmal&hhmmmwm
Campany wihin one yoar om the dise of the ol Funds. Tre e C ¥ st be
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provided with written notice under this provision shall not be excused by lack of prejudice to the Company.
11. You must promptly sand written nofice of a claim under this latter to the Company at its principal office at
- It the Company is prejudiced by Your fallure 1o provide prompl notice, the
Company’s liablity 1o You under thiz letter shall be reduced to the extant of tha prejudice.
12, The Company shall have no lisbility undes this lslter if;
a the Real Estale Transacton has not ciosed within one year from the date of this latter; or
b. &t any time after the date of this letter, but before the Real Estate Transaction closes, the Company
provides written nolice of termination of this letter (o the Addressee at the sddress sel forth above,
1. The pretection of this lstter axtands anly to real estate in [State), and any court or arbitrator sha? apply the
Eaw of the jurisdiction whera the Land Is located to interpret and enforce the terms of this letter. in nalther
caga shall the court or arbitrator apply its conflicts of law principles 10 detarmine the applicable law. Any
litigation or other procaeding under this lotter must be fied only In a state or federal court within the United
States of Amarica or Its territorias having appropriato jurisdiction.
14, Either the Company or You may demand that any claim adsing undar this lettar be submitted to arbitration
pursuant to the Title Insurance Arbitration Rules of the American Land Title Association, unless You have a
Palicy for the Real Estete Trangaction with an Amount of Insurance grester than $2,000,000. There shall be
no right for any claim under this letter 1o be arbitrated or litigated on a ciass action basis. ¥ You have a
Pelicy for the Real Estate Transaction with an Amount of Insurance greater than $2,000,000, a clalm arising
under this lefler may be submitted to arbitration only when agreed to by both the Company and You. If the
Real Estate Transaction solely involves a one-o-four family residence and You are the purchaser or
borrower, the Company will pay the costs of arbiration,]

This closing profection letter supersedes and cancels any previcus letter or similar agreement for closing protection
that applies to the Real Estate Transaction.

BLANK TITLE INSURANCE COMPANY

By:

Authorized Signatory

(The name of & particuiar issulng agent or approved attornay may be Insertad in lieu of raferance Lo |ssuing Agant or
Approved Atiomey conteined in this letter and the words "Underwritten Tile Company” may be inserted in liew of

Issuing Agent,)

- pan - Sww—
Copyright 20062014 Land Title All rights ﬁ%

rande sl
The use of this Foem is niated 10 ALTA Ik wod ALTA =
© geod standing 03 of the date of use. AR O USES e prodizikd, 5
Reprintod under Scarse from the Amedcen Lasd Tik
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PURCHASER/SELLER INSURED CLOSING SERVICE LETTER (7-51) II’ Stewart
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(FORM T-51: PURCHASER/SELLER INSURED CLOSING SERVICE LETTER) COMMERCIAL SERVICES

DATE

Ra PurchaserSeber Promeutpated insured Closing Sarvos Loter
Namo of Licensed Direct Ogaration or Texas Titke Insurance Agant

(heretnafter “Taxas Acwnl")
Ganthemeey
In responos to your Mequast, lion, wih s prncipsl office In Toas al
{1 “Company™), o!ouwyw. nrvddedmalmomc pdhyotwom-\oohwodbymo
G iy hos beson ited and d o P with the 1 fok

chaing,
Mwmmﬁmmmbnmdwuu\uu Exwactons by the Cowwvfnmaumod
Texas Agant curing Ihe eFactve lurm hereot

The serm lumi\oemgnaihdmawommdmcmnyrnmamm-dmdoumumuulm
n e "RE" prsgraph abow

The Company wil raplsce your settiement funds that ar kst afier mosict of such unds by such Texas Agect 3 @
chract, fusut of the fraud or dehonesty of such Taxas agant, providsd that n Commment for Tite
Ineurance trom this Company of it Texas Agort bs S5sund to he purchasee Defore closing by such Texas Agent.

Notwithstanding your nmmmmm::agmlnmlnndwwo(anmwm
colaned el be conetrund 53 Mposing Sabilty oo tha C for wnflnd and

Tho Company shab fol be Fabl for foss or kmpammont of your settlement funds in I coutss of colecson o on
deposlt with a tank for dsbursemeant dus i Bark folum, ractvency or suspansion, wospt SUch w sl e as thy
Girect ressull of toe follure of such Toxns Agert tn comgly with your written Instrucsons 1o deposht e furds in #
parscular named bank,

The Comparny will not be liabla harmundur lor sny kass or axpenss you sugtain

) arising in whole or 1 part as 3 tesult of the fraud, dshonesly of regigencs of you o your emplopee, agent
of attnmery,

2 A5 & rosilt of yuur astfament or reese of By clalm widicu! $u wrltan cormen of the Company, o

{3 #rixing e 8 rosut of any matiers Croaled, sutlened, ssaumed or agreed to by you O knamn 5 you,

Tre Company ﬁlwhlhbhmmmdmymummrﬁwmvm covrage purssant o he
promudpated C Y and anmd E from C 20 of ha Cwnar Palicy of Titks nsurance, or on
nmmmmmusamn-ummwumwam usmndod nor shall Ihs ledar be constrond 3
nutwrizing the Texns Agent, or any of the C any discredon in your behal, to
umbmwlwlnwvw aluununnnnmmﬂmmmb«lnp‘nmmpouhmyol
awa refamad 1o shown
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The Company shab not ba lable heraunder wiess notice of daim In writing is recelved by the Company at ks ” -
principal cffice in Toxas within twelve {12} months sfer the date of Closing the Trarsaction. Stewart
NATIONAL
COMMERCIAL SERVICES

Whanever the Company shall have sottled & daim haroundar, tha Campany shall be subrogated to sll your fights and
remadios againgt any person or properly with respect 1o such clalm, ak right of sutwogation ahal vest in the Comparry
unaffectad by ary act by you or by the Company, and you shall permit the Company to use your nama In ary
rarsaction or Migation irvoiing such rights of remediss.

The protectian offared will be effective 8s lo matiers sriging afler receipt of a copy of this letier at the said Texas
princpal affice of she Campany baaring 16 signature of you or your duly autharized officer in the spacs provided
balow, will supersede all pricr agreamants; wil axtinguish & duties of the Company with rsspect 16 the loss of your
setilernant funds except as expressly sat forth herein; and will be binding upon you and the Company untk al tha scle
ciscration of the Compary nolics of termination is mailed to you at your address as Idicated above, A rebuttable
prasumgtion of recaipt by the Company, of & copy of this letter bearing the aignature of you or your duly authorizad
officer, may be astabishad by: (1) the slgned green returmn receipt card evidencing proof of receipt of this lallee by
certfied or registornd madl; or, () & recaipt evidancing dellvery of this lstier by an Indeqancanl exprass mal delivery
senvice,

Pursuant to Article 549 of the Taxas Insurance Code, orwml property transactions in excess of $250,000.00 sre
elighle for insured clesing service p lon for the purch . Therefore, this letkar shall be null 8nd void ¥ the
uhsprioadbamdpmmy(onanysnghmalomnmuclhnhlmbyncmdplwwbocovwodbylﬂl
Insused ciosing service letter) i $250,000.00 or less. The Company shall not be liable far the frst $250,000,00 of lces
1o any clalmant which constitutes & covared claim pursuant % Article 8.49 of the Code.

Tres form, promudgatad by the Texos Depanmothwmoahmmmﬂ:hfm%lmm s
amended, is the cnly purch form p for n d Closing i the State of Texas,

Yoeurs very bnudy,

(Printed Name of Company)

ACCEPTANCE BY PURCHASER/SELLER ADDRESSEE

ACCEPTED AND AGREED TO this day of , 20
{Printec Name of Atdressae)
By
{Signatune)
Title:
Prirtad Nams.
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Litigation Issues in the Current e
Market Environment

Desperate people do desperate

things in desperate times

5

Nervous investors

t
\%
b
N
W
.

s &

“Extra” due diligence in the

closing process!
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Thank You

Stewart Title Guaranty
Company

1717 Main Street, Suite 3500
Dallas, Texas 75201
stewart.com/commercial

Stewart Title Guaranty Company
National Commercial Services

Scott Huffman

Operations Manager | Underwriting Counsel
18800 Preston Road, Suite 100

Dallas, Texas 75252

214.220.2060 ext. 1863 main

817.307.1402 cell
scott.huffmman@stewart.com
stewart.com/commercial
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