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• Contract Litigation Risks

• Third Party Litigation Risks

• Special Litigation Issues Relating to Closing Protection Letters

• Litigation Issues in the Current Market Environment

Topics covered
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• Drafting Issues

• Seller Disclosure Requirements

• Broker/Agent Disclosure 

Responsibilities and Risk Mitigation

• Contract Default Rights and Liabilities

Contract Litigation Risks
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• All provisions construed together to 
determine the intent of the parties

• Handwritten provisions prevail over 
typewritten

• Interpretation of intent will be 
construed against the party  who 
drafted the contract in the event of 
conflicting provisions or ambiguities

• The first appearing of two conflicting 
provisions will prevail over the 
subsequent provision

Contract Litigation Risks
Drafting Rules of the Road
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• Failure to include an accurate or complete 
legal description of the property

• Not providing adequate times for inspection 
and due diligence for the seller

• Failure to consider impact of local 
jurisdictional issues such as transfer taxes and 
fees, zoning, use and platting logistics

• Failing to adequately consider issues relating 
to obtaining tenant estoppel certificates

• Inadequate consideration of who is 
responsible for paying costs if the contract 
terminates and other termination issues

Contract Litigation Risks
Fertile Grounds for Litigation
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• Failure to consider “merger doctrine” 
in post-closing matters

• Not providing adequate times for 
inspection and due diligence for the 
seller

• Over-reliance on “as is, where is” 
clauses

• Failing to limit default remedies

• Inadequate consideration of who is 
responsible for paying costs if the 
contract terminates and other 
termination issues

Contract Litigation Risks
Fertile Grounds for Litigation (cont.)
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• Most states require disclosure of certain known 

hazards and risks associated with the subject property

• Eight states currently mandate pre-closing 

disclosures by sellers in commercial sales, including 

California, Maine, Michigan, New Hampshire, 

Minnesota, Texas, Tennessee, and Washington

• Latent defects should ALWAYS be disclosed prior to 

closing in writing! 

Seller Disclosure Obligations and 
Associated Litigation Risks
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What is a “Latent Defect”?

A flaw or defect in the property that 

could not have been discovered by a 

reasonably thorough inspection before 

the closing of the sale.

Seller Disclosure Obligations and 
Associated Litigation Risks
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Practice tips:

• Brokers and agents should always advise their seller clients 
in writing of the importance of full disclosure and accurate 
completion of required disclosure forms

• Always err on the side of over-disclosing

• Always disclose known or likely suspected latent defects or 
issues

• Understand and emphasize liability for both affirmative 
misrepresentations, and non-disclosure of known issues

Broker/Agent Disclosure 
Responsibilities and Risk Mitigation
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• Owner Associations

• Adjacent Property Owners

• Easements and Right-of-way Owners

• Co-Ownership in Property Owner 
Entities

Third Party Litigation Risks
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Third Party Litigation Risks
Practice tips:

• Always thoroughly review filed restrictive 
covenants and POA restrictions

• Obtain complete understanding of costs 
associated with POA

• Obtain unfiled POA documentation 
including bylaws, rules and regulations 
currently in force and proposed to the 
property owners or board of directors for 
vote
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Third Party Litigation Risks

Adjacent Property Owners

• Review and understand rights and 

duties relating to access, use, and 

maintenance

• Anticipate new uses by adjacent 

owners and plan accordingly
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Third Party Litigation Risks

LLC/JV Co-Ownership Issues

• Bottom Line: Establish and 

resolve all ownership and 

management rights and 

responsibilities BEFORE closing!!
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Closing Protection Letters – What Are 
They and Why Do You Need Them?

A closing protection letter (CPL) by a title insurer 

indemnifies the addressee, who may include a 

lender, seller, borrower, or buyer, against loss 

because of the failure of the named issuing title 

insurance agent of the title insurer to comply 

with certain written closing instructions that 

relate to the title or lien of the lender, or in the 

event of fraud or dishonesty of the title insurance 

agent in handling the funds and documents.
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Litigation Issues in the Current 
Market Environment

• Desperate people do desperate 

things in desperate times

• Nervous investors

• “Extra” due diligence in the 

closing process!



Thank You

Stewart Title Guaranty 
Company
1717 Main Street, Suite 3500
Dallas, Texas 75201
stewart.com/commercial

Stewart Title Guaranty Company
National Commercial Services
Scott Huffman
Operations Manager | Underwriting Counsel
18800 Preston Road, Suite 100
Dallas, Texas 75252
214.220.2060 ext. 1863 main
817.307.1402 cell
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